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18 May 2018 
 
Dear 999 Call for the NHS 
 
Re: SubCo – urgent outstanding questions 
 
Following your letter dated 27th March 2018, setting out questions on five areas – assets, 
financial assumptions, tax, staff, and governance – regarding the estates, facilities and 
procurement Wholly Owned Subsidiary, the Council of Governors and Board of Directors 
asked the management team to provide answers to each of the questions raised.  
 
The responses to each of the questions are set out below and were discussed at a special 
meeting of the Council of Governors on 8 May 2018. 
 
Assets 
 
1. What property will be transferred under lease (as specified on slide 6 of WOS 

presentation to the 1st March 2018 Board meeting), including, but not limited to, 
buildings and equipment, and what is their value? 

 
Huddersfield Royal Infirmary, Acre Mills Block 1 & 2 and Acre Mill Unit 18 are to be 
transferred under lease at a value of @ £73m. Equipment and the value of equipment 
has yet to be identified 

 
2. What proportion of liabilities relating to those assets will also be transferred? 

 
The transfer of HRI under a lease arrangement will allow the WOS to provide a fully 
managed estates and facilities service to CHFT. The WOS will have responsibility for 
maintaining HRI as part of the fully managed estates and facilities services. Contracts 
with suppliers to provide goods and services will also novate into the WOS. 

 
3. What are the projected VAT savings from transferring the Trust’s legal rights over its 

assets in some way to the SubCo? 
 
The legal rights of assets remain with the Trust as the Trust retains the freehold interest 
in the asset. VAT savings will be realised from recovery of VAT on products used in 
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delivering a fully managed service back to the Trust. In addition VAT will be recoverable 
on capital spend. Tax efficiencies are estimates at this stage and are provided as high 
level assumptions of around £3 million per annum. 

 
4. If transferring assets, is the Trust going to select an organisational form for the SubCo 

that is, by law, subject to an asset lock? If not, why not? 
 
The ownership of freehold assets will be retained by the Trust.  Other assets required to 
provide the services to the Trust will be transferred to the Subsidiary for book value.  The 
organisational form of the Subsidiary does not include an asset lock as it was felt that 
this would obstruct any transfer of assets back to the Trust, should this be necessary. 

 
5. We note that slide 10 includes a restriction that the Trust has placed on the WOS selling 

any services transferred to it from the Trust, to a third party outside the NHS. Does that 
“guarantee” cover the whole gamut of assets that will be transferred to the WOS? 

 
Yes that is correct. The assets cannot be sold onto a third party and will remain with the 
WOS. The WOS itself can also not be sold on to a third party outside of the NHS.  

 
6. Have any of the assets being disposed of/transferred, been on the asset register and 

identified as relevant to the provision of Commissioner Requested Services at any point? 
If so, has consent been sought and obtained from both the CCG and from NHSI for the 
disposal/transfer of assets to a third party (i.e. the company)? If not, why not? 
 
No they are not Commissioner Requested Services (CRS). CRS relates to the provision 
of clinical services 

 
Robustness of other financial assumptions 
 
1. If assets are transferred, will the WOS have to pay the 3.5% capital charge to 

government on those assets, as, for example, Gloucestershire Hospitals NHSFT 
currently does? 

 
No. The Trust retains the assets on its financial statements and will therefore incur the 
public dividend capital charge. 

 
2. Does the Trust know for definite whether the WOS will be able to borrow money for 

capital investment without being prevented by Treasury limits on government 
expenditure/ capital expenditure (bearing in mind that NHS borrowing / investment from 
the private sector currently still hits up against these limits)? If it does know, what is the 
answer? 

 
The WOS will be responsible for delivering the capital programme for maintenance of 
assets as set out by the Trust. This capital programme will be set based on the 
resources available to the Trust not the WOS. Capital investment will not be dependent 
on the WOS borrowing money as resources for that investment will be made available 
by the Trust to the WOS for the maintenance of assets as set out by the Trust. The WOS 
will not be able to borrow money independently outside of the Trust limits. 
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3. Does the Trust/Company expect to receive any loan financing from NHSI contingent on 

this arrangement? 
 

No the Trust is not expecting to receive any loan financing from NHSI contingent on this 
arrangement. 

 
4. What assessment has the Trust made of the impact of the WOS on its financial risk 

rating and net surplus? 
 

The WOS will be consolidated as part of the Trust’s Group financial statements and 
returns and therefore has been assessed as having minimal impact on risk ratings and 
will contribute to the Trust in delivering financial efficiencies to improve the financial 
health of the Trust. There is a financial risk in relation to the proposed efficiency savings 
identified on the risk register with appropriate actions and mitigations. 

 
5. Does the Trust expect to raise private patient income from any of these arrangements? 
 

The Trust is not expecting to raise any private patient income from any of these 
arrangements. 

 
6. How does the WOS sit with the current CHFT PFI facilities and estates management 

arrangements? 
 
The WOS will be established as a separate company to the PFI and as such will not 
cover any of the estates and facilities services covered by the PFI at Calderdale Royal 
Hospital. 

 
Robustness of projected tax savings 
 
1. Has the Trust a) requested and b) received confirmation that VAT saving arrangements 

are permissible and robust? If not, can the Trust confirm when it expects an answer, and 
if it expects to agree the deal before the answer? 
 
The Trust has been working with independent legal and tax advisors who have 
confirmed that the arrangements in place for the WOS are permissible and robust. We 
are not required to request approval from HMRC. There have been concerns that trusts 
are setting up WOS to avoid paying VAT.  In the case of CHFT the company is not being 
set up primarily for VAT purposes. 

 
NHS trusts have long argued that VAT rules in certain key areas of their operations 
disadvantage them compared to similar organisations operating in the private sector. So, 
in some areas the use of a wholly owned subsidiary will enable a trust to make VAT 
savings and enable these savings to be reinvested in frontline care.  

 
2. Is the Trust aware that the largest public in-sourcing to date, Uniting Care in 

Cambridgeshire, collapsed and the National Audit Office and NHSE investigations both 
noted that one of the major reasons for the collapse was a significant misunderstanding 
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of its VAT position which increased annual costs, post-contract signing, by £5m/year? 
Does the Trust consider there is any risk of a similar situation here? 

 
The Trust has considered the setting up of a WOS against a number of options with 
clear benefits focussing on the following key themes: 

 
 Focus, leadership and governance: NHS trusts are highly complex organisations; 

they deliver a wide range of services, employ tens of thousands of staff and can 
manage billion pound budgets. In setting up a wholly owned subsidiary and 
separating the management of a subsidiary from the trust board, change can be 
achieved much faster through a focus on a specific service 
 

 Supporting patient care: Establishing a wholly owned subsidiary can support the 
development of responsive and high quality services. The WOS will be held to 
account through detailed contract specifications and quality KPIs - this provides 
greater scrutiny, accountability and continuous improvement in the delivery of these 
services.  

 

 Reinvestment of income into NHS: The WOS will be 100% owned by CHFT 
ensuring that profits created through new contracts or efficiencies etc. are reinvested 
back into the NHS. Profits will be from efficiency savings, which we are required to 
make now as a division of the Trust, and our ability to bid for additional contracts. 

 

 Employment flexibility: The WOS will offer a range of opportunities, employment 
flexibilities and benefits for both CHFT and staff. Within the existing Agenda for 
Change contracts, many trusts struggle to recruit staff with the necessary experience 
and expertise for roles in areas such as estates and facilities. Where existing trust 
staff on Agenda for Change terms and conditions move to the subsidiary via the 
TUPE process, CHFT will ensure that there is meaningful engagement and dialogue 
with staff and unions in place. It is also important to note that the terms and 
conditions upon which these staff TUPE transfer will be protected. 

 

 Alternative to outsourcing: The WOS will provide an opportunity for CHFT to 
access, develop and retain specialist expertise. This means they can improve 
efficiency in-house and run a service or function more effectively as it is solely 
focused on providing high quality services to meet the needs of the Trust. The 
alternative may be to outsource to the private sector. Creating a WOS also provides 
an opportunity to bring previously outsourced services back into the trust, which 
some trusts refer to as ‘in-sourcing’. At the moment, the Trust as an NHS foundation 
trust cannot bid for private facilities management contracts. The WOS will be able to 
bid for these types of contracts as long as they don’t constitute more than 20% of the 
total business of the WOS.  This brings benefits for the trust and also the staff who 
then feel part of the trust.  

 

 Operational productivity: The setting up a WOS must be seen in the wider financial 
context of the current NHS funding squeeze. In setting up the WOS, CHFT is acting 
on all the recent reviews that recommended significant service reconfigurations 
needed to maximise quality and value for money. 
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Wholly owned subsidiaries deliver a variety of benefits to the NHS. They can be an 
alternative to outsourcing services to the private sector. A risk relating to the VAT 
savings has been identified and included on the WOS risk register.  

 
3. What's the breakdown in projected tax savings between VAT and other forms of taxes 

(including local taxes?) 
 

As the NHS financial regime expects delivery of cost improvements and service 
efficiencies year on year the WOS development has assumed for planning purposes 
Service efficiencies at £0.3m, Income generation at £0.3m and Procurement efficiencies 
£0.1m. Tax efficiencies are estimates at this stage and are provided as high level 
assumptions by our external advisors for estates (£580K) and procurement (£2.5M). 
There are other potential VAT efficiencies on capital spend estimated at £1.9M. 

 
4. Are these projected savings, net of increases in tax liabilities that may be incurred by the 

WOS arrangements e.g. corporation tax, capital gains and stamp duty? 
 

Savings are net of tax liabilities for the Trust and Company. 
 
Staff terms and conditions 
 
1. Has the Trust conducted an Equalities Impact Assessment, given that this is recognised 

in court as the best way to ensure its General Duty under the 2010Equalities Act is met, 
and particularly given the substantial equal pay claims that have arisen as a result of 
other WOS where increased pay flexibility/shift to so-called market rates appears to 
have given rise to gender and other inequalities in pay? 

 
The Trust recognises the legal duty it has as well as the importance of undertaking an 
Equality Impact Assessment as a means by which to consider the impact of changes 
and alternatives in service provision on the different groups protected from discrimination 
under the Equality Act.  This impact should be assessed in terms of both the public and 
the implications for them as well as on staff.  

 
An EIA is underway for the Wholly Owned Subsidiary in the domains of both public and 
staff.  Early indications are that there is likely to be little impact on the public in terms of 
the way in which the services are provided and therefore accessed by protected groups.   

 
In respect of workforce, it is recognised that existing staff will be protected on their 
current terms and conditions of employment under TUPE.  This is in context of the 
intention to employ new staff on alternate terms and conditions in order to leverage 
some of the employment flexibilities available to the WOS in response to a number of 
market challenges and as set out earlier in this letter.  Whilst the Trust will carry out a 
comprehensive EIA in terms of staff, it is at this stage difficult to discern if or how any 
individuals or groups with particular protected characteristics may be adversely impacted 
until such a time as a full list of staff transferring to the WOS has been agreed. We have 
taken time to consider alternative models that our TU colleagues have shared with us. 

 



  

6 

 

We will of course be happy to share the outcome of the full EIA with you but in the 
interim if you were able to point us to the examples you refer to where gender and other 
pay inequalities have arisen that would be enormously helpful in terms of us adding to 
the evidence and information we are required to provide for our EIA. 

 
2. Will transferring staff be given written guarantees specifically that they will remain 

covered by Agenda for Change pay, terms and conditions, as it develops through 
national bargaining over time, over the lifetime of their employment, and how can these 
guarantees be meaningful given the weakness of TUPE legislation? 
 
A guarantee has been given to staff to protect the terms and conditions on which they 
TUPE transfer for the life of the contract between the Trust Board and the WOS.  The 
Board has agreed the contract duration to be 15 years and this will be articulated in the 
contractual documents establishing the WOS.  Further legal protection will be offered to 
staff transferring through the issuing of a new contract of employment by the WOS upon 
transfer and these contracts of employment will detail the protection of Agenda for 
Change terms and conditions.  

 
Both the legal set up of the company and the legal statement of particulars for each 
individual member of staff transferring will further be supplement by both the legal 
provisions relating to harmonisation and contact variation post transfer as well as the 
common law position on the varying of contracts of employment.  Whilst these are 
described in your letter as ‘the weakness of TUPE legislation’, the legislation 
nonetheless offers significant protection to employees and given that the WOS is wholly 
owned by the Trust these protections will of course be adhered to. 

 
3. And the same regarding continued access to the NHS Pension Scheme? If not, why 

not? 
 
In 2014 and with the implementation of the New Fair Deal, NHS Pension Scheme 
access was further opened up for NHS staff transferring to a private provider in that 
those staff can now retain access to the NHS Pension Scheme.  This access is through 
a process of application for a closed Directions Order and the Trust is currently going 
through this process and has already submitted a letter of intent to do so with the NHS 
Pensions Agency.  Notably a number of other WOS have been granted this closed 
Directions Order and there is no reason to suspect that this Trust will not be issued with 
the same thereby guaranteeing continued access to the NHS Pension Scheme for staff 
transferring to the WOS from the Trust. 
Terms and conditions for new employees have not yet been agreed. They will be 
designed to meet market requirements to better enable us to recruit and retain staff. For 
example certain trades (electricians) where the current private sector rates are higher 
than the NHS, while pension contributions are lower, meaning we struggle to recruit to 
these key trades. 

 
Governance and accountability 
1. Why has the full business case not been made available (in electronic or hard copy 

form) to the public? Have governors, unions and staff had access to it? And where is the 
options appraisal? 
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The current business case document has been produced on behalf of 4 Acute Trusts in 
West Yorkshire – Mid Yorkshire, Leeds, Bradford and CHFT. Therefore we as a Trust 
are not in a position to release the document until it has been approved by all four Trust 
Boards.  Governors, Unions and staff have been presented with the contents of the 
business case. This has been presented in various forms and at various meetings, staff 
briefings, Union meetings etc. and included the options that had been considered. 

 
2. Does the Trust consider that Calderdale and Kirklees Joint Health Scrutiny Committee 

support the WOS? If so, what evidence do they have for assuming this support? Has the 
Trust even approached the CKJHSC about setting up the WOS? 
 
The circumstances surrounding the Trust's plans in relation to its wholly-owned 
subsidiary do not trigger a statutory duty to consult the Calderdale and Kirklees Joint 
Health Scrutiny Committee ("HSC"). However, the Trust does intend to engage with the 
HSC to discuss its proposals. 

 
3. Why has there not been any public consultation with the local community on these 

proposals. What formal scrutiny -if any - has taken place in the Calderdale and Kirklees 
Joint health Scrutiny Committee? (To the best of our knowledge, none.) On what 
statutory basis have you concluded that such consultation is not required? Please give 
urgent consideration to this issue and provide a detailed response. A failure in proper 
process often provides a basis for legal challenge. 
 
In terms of public consultation, as there is no change in the services being provided to 
patients or the public through the creation of the WOS, there is no requirement to 
consult. However, it is the Trust’s intention to be as open and as transparent as possible 
through this process and engage fully with staff and the HSC. 

 
4. What powers is the Trust formally reserving in respect of the WOS, beyond the statutory 

and regulatory requirements? 
 
The Trust will control the strategic direction of the Subsidiary and all significant 
decisions.  All reserved matters will be contained in an agreement between the Trust 
and the Subsidiary. 

. 
The Council of Governors and Board of Directors have confirmed that these answers are a 
true and fair response to the questions asked.  
 
Yours sincerely, 
 

 
Victoria Pickles, Company Secretary 
On behalf of the Board of Directors and the Council of Governors 
Calderdale and Huddersfield NHS Foundation Trust 


