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Public Bill Committee

Tuesday 7 September 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

9.25 am

The Chair: I have a few preliminary announcements.
Please switch off all electrical devices or turn them to
silent. Tea and coffee are not allowed during sittings of
this Committee. I encourage Members to wear masks
when they are not speaking; this is in line with Government
guidance, and that of the House of Commons Commission.
Please also give each other and members of staff space,
both when seated and when entering and leaving the
room. Members should send their speaking notes by
email to hansardnotes@parliament.uk, and when officials
in the Gallery communicate with Ministers, they should
do so electronically.

We will consider first the programme motion on the
amendment paper, then a motion enabling the reporting
of written evidence for publication, and then a motion
allowing us to deliberate in private about our questions
before the oral evidence sessions. In view of the time
available, I hope those matters can be decided without
debate.

I call the Minister to move the programme motion,
which was discussed yesterday by the Bill’s Programming
Sub-Committee.

Ordered,
That—

1. the Committee shall (in addition to its first meeting at
9.25 am on Tuesday 7 September) meet——

(a) at 2.00 pm on Tuesday 7 September;

(b) at 11.30 am and 2.00 pm on Thursday 9 September;

(c) at 9.25 am and 2.00 pm on Tuesday 14 September;

(d) at 11.30 am and 2.00 pm on Thursday 16 September;

(e) at 9.25 am and 2.00 pm on Tuesday 21 September;

(f) at 11.30 am and 2.00 pm on Thursday 23 September;

(g) at 9.25 am and 2.00 pm on Tuesday 19 October;

(h) at 11.30 am and 2.00 pm on Thursday 21 October;

(i) at 9.25 am and 2.00 pm on Tuesday 26 October;

(j) at 9.25 am and 2.00 pm on Wednesday 27 October;

(k) at 11.30 am and 2.00 pm on Thursday 28 October;

(l) at 9.25 am and 2.00 pm on Tuesday 2 November;

2. the Committee shall hear oral evidence in accordance with
the following Table:

Date Time Witness

Tuesday
7 September

Until no later than
10.30 am

NHS Employers; Health
Education England

Tuesday
7 September

Until no later than
11.25 am

NHS England and NHS
Improvement

Date Time Witness

Tuesday
7 September

Until no later than
2.30 pm

NHSX

Tuesday
7 September

Until no later than
3.15 pm

NHS Providers; NHS
Confederation

Tuesday
7 September

Until no later than
4.00 pm

Care Quality
Commission; Healthcare
Safety Investigation
Branch

Tuesday
7 September

Until no later than
4.45 pm

Local Government
Association; Faculty of
Public Health

Tuesday
7 September

Until no later than
5.15 pm

Welsh Government

Thursday
9 September

Until no later than
12.15 pm

UNISON; British
Medical Association

Thursday
9 September

Until no later than
1.00 pm

Royal College of
General Practitioners;
Royal College of
Nursing; Academy of
Medical Royal Colleges

Thursday
9 September

Until no later than
2.45 pm

The King’s Fund;
Nuffield Trust

Thursday
9 September

Until no later than
3.15 pm

Gloucestershire
Integrated Care System;
NHS Confederation’s
ICS Network Advisorate

Thursday
9 September

Until no later than
4.00 pm

Centre for Governance
and Scrutiny; Centre for
Mental Health

Thursday
9 September

Until no later than
4.30 pm

Healthwatch England

Thursday
9 September

Until no later than
5.15 pm

Association of Directors
of Adult Social Services;
British Association of
Social Workers

3. proceedings on consideration of the Bill in Committee shall
be taken in the following order: Clause 1; Schedule 1; Clauses 2
to 13; Schedule 2; Clauses 14 to 16; Schedule 3; Clauses 17 to 25;
Schedule 4; Clause 26; Schedule 5; Clauses 27 to 38; Schedule 6;
Clauses 39 to 41; Schedule 7; Clauses 42 to 59; Schedule 8;
Clauses 60 and 61; Schedule 9; Clauses 62 to 66; Schedule 10;
Clause 67; Schedule 11; Clauses 68 to 72; Schedule 12;
Clauses 73 to 93; Schedule 13; Clauses 94 to 106; Schedule 14;
Clauses 107 to 118; Schedule 15; Clauses 119 to 125; Schedule 16;
Clauses 126 to 135; new Clauses; new Schedules; remaining
proceedings on the Bill; and

4. the proceedings shall (so far as not previously concluded) be
brought to a conclusion at 6.00 pm on Tuesday 2 November.—
(Edward Argar.)

Resolved,
That, subject to the discretion of the Chair, any written evidence

received by the Committee shall be reported to the House for
publication.—(Edward Argar.)

The Chair: Copies of written evidence received by the
Committee will be circulated to its members by email
and made available in the Committee Room.

Resolved,
That, at this and any subsequent meeting at which oral evidence

is to be heard, the Committee shall sit in private until the
witnesses are admitted.—(Edward Argar.)

The Chair: If everyone is agreed, we will go into
private session to discuss lines of questioning.

9.27 am
The Committee deliberated in private.
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Examination of Witnesses

Danny Mortimer and Dr Navina Evans gave evidence.

9.29 am

The Chair: Some of our witnesses will be giving
evidence today by video link, while others will appear in
person. It is helpful, particularly when witnesses are
giving evidence by video link, if Members could direct
their questions to specific witnesses. Before calling the
first panel of witnesses, I remind all Members that
questions should be limited to matters within the scope
of the Bill and that we must stick to the timings in the
programme motion that the Committee has agreed. We
have until 10.30 for our first panel. Do Members
wish to declare any relevant interests in connection with
the Bill?

The Parliamentary Under-Secretary of State for Health
and Social Care (Jo Churchill): I have no relevant interest
to declare, but we are unable to see a screen. Would it be
possible to erect a screen so that we can see those giving
evidence?

The Chair: Yes, we can do that. As there are no
witnesses giving evidence in person, it would be okay
for Members to sit at the witness table, if that would be
better.

Jo Churchill: That would be great.

Dr Philippa Whitford (Central Ayrshire) (SNP): I
want to declare an interest as a medical practitioner,
although not commonly practising, and as a member of
the British Medical Association.

Dr James Davies (Vale of Clwyd) (Con): Likewise, I
declare an interest as a serving general practitioner in
the NHS, a member of the BMA and as a member of
the Royal College of General Practitioners.

The Chair: Thank you. I am very keen that we continue
this session as quickly as possible. We will now go to our
witnesses. Good morning and on behalf of the Committee,
thank you very much for agreeing to give evidence.
Please introduce yourselves for the record.

Dr Navina Evans: Shall I go first?

The Chair: I think that would be good; ladies first.

Dr Navina Evans: My name is Navina Evans and I
am chief executive at Health Education England.

Danny Mortimer: Good morning. My name is Danny
Mortimer and I am the chief executive of NHS Employers,
which is part of the NHS Confederation.

The Chair: Thank you very much. Members who
wish to ask questions should please indicate that.

Q1 Edward Timpson (Eddisbury) (Con): Good morning
to you both. Having taken big Bills through Parliament
before, I am aware that a lot of scrutiny goes into the
detail on the statute book, for obvious reasons, but
sometimes we also need to reflect on the implementation
and how we can make the legislation turn into a reality.

Based on the proposals in the Bill, what role do you
think you can play to bring about that reality through
the development of the workforce to meet the demands
on the healthcare system that the Bill is trying to
improve the prospects of meeting?

Dr Navina Evans: Thank you very much for the
invitation to give evidence today. I am really pleased to
note the prominence the Bill gives to the workforce, and
the important focus on systems working together, and
working together with social care. I think that
implementation will work well because we can build on
what we are already doing. There is a great deal of
collaboration between all parts of the system, and I can
give you lots of examples if you wish of how we have
developed the workforce over the past few years, particularly
through the pandemic. We can build on what we have
done together with other parts of the system. HEE
plays a unique role because we have relationships with
educators, providers of healthcare, the regulators, the
professional bodies and NHS employers and other partners,
as well with NHS England and the Department of
Health and Social Care. We play a convening role, and
we have already used that experience, ability and capacity
to develop the workforce so far. We think the Bill will
enable us to build on that.

Danny Mortimer: Navina captures really well the
work that is already going on, not least, as she has said,
through the pandemic. My members, who are the trusts
and ICSs around the country, are already trying to find
ways of developing joint approaches to developing their
workforce, not least with their colleagues in social care,
but also by thinking about different ways in which they
can recruit and perhaps make employment in the NHS
more accessible to people from harder, under-served
communities. Some fantastic work has been going on
with the Prince’s Trust, for example, around the NHS,
and that has increasingly been done through the
organisations that are being formalised through this
Bill.

I also think that the commitments that the Government
are expected to make later today, not least around
investment in social care, will help organisations to
work together. We have a pressing need in the health
service to invest in the longer term in our workforce, but
that is even truer for our colleagues in social care.
Again, that is a significant step forward today, which we
hope will go even further in the spending review, in
helping employers to ensure an adequate supply of
people in the longer term, not least with the support of
Navina’s organisation, and also by being able to innovate
together in developing roles that better meet the needs
of the communities they serve.

Q2 Edward Timpson: Do you see the principles set
out in this Bill, along with the details in each of the
relevant clauses, around integration and collaboration
as a natural progression from a lot of the work that has
already been undertaken by yourselves and others working
in the healthcare system?

Dr Navina Evans: Yes, I do. I think they build on
what we have already done well and strengthen our
ability to go further.

Danny Mortimer: I agree with that. I think there are
some risks. At the heart of the Bill, it is formalising
organisations that can lead, innovate and perhaps do
things differently from each other in local areas. We
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have a very centralised healthcare system in this country,
and one of the risks is that the vision in Bill of integration
and devolution to local areas is not realised, because the
centralising impetus is very strong. However, the Bill
absolutely captures what has now been many years of
growing collaboration and integration between health
organisations but also, importantly, with our colleagues
and friends in local authorities and social care.

Edward Timpson: Thank you.

The Chair: I now call Mary Robinson.

Q3 Mary Robinson (Cheadle) (Con): It is really interesting
to hear—I have seen it, as I am sure you all have—how
partnerships have been built through covid. There has
been a huge amount of joint working and integration.
Have you been able to pick out any specific areas of
learning over the past year and a half that we would
hope to see as we go forward and which would be really
useful as we build this integrated network?

Dr Navina Evans: I can give you three areas of
learning that we in HEE were really pleased to see. One
is around flexibility and better collaboration, which
meant that our students and learners had a different
kind of learning experience and also were able to contribute
in a very real way to the care in service. This has led us
to build on the reform agenda for education and training,
and we are working with partners in education, the
professional bodies and the regulators to see how we
can use what we have learned to enhance that.

That is the first thing; the second thing is that we have
seen quite a lot of barriers between organisations and
systems being broken down. Again, that is something
that we in HEE feel we should make the most of,
together with partners, for future ways of working. The
third area is the use of technology, digital and new ways
of working. We have really moved quite significantly in
how we work, including in how we learn, teach and
train. Again, those are areas that we are very excited to
build on. In many of them we had started before, but we
accelerated during the pandemic, and we will not be
going back. We will only be moving forward.

Danny Mortimer: I think that Navina captures really
well that catalysing effect that the pandemic has had. I
think that in many parts of the country there has been a
much greater sense of there being one team within
localities and communities. There have been some fantastic
examples of health and social care teams coming together
to respond, given the particular impact of the pandemic
on social care settings and on the most vulnerable
members of our communities. There is more to do, but
the recognition that actually there is one workforce and
one team, cutting across the NHS and other health
organisations in other parts of the public service, is
absolutely growing.

I think that the Bill, by formalising arrangements and
stretching what is expected of systems, provides real
opportunities for those systems increasingly to inform
the kind of national work and planning that Navina
and her colleagues lead, as well as the kind of informed
work that the Secretary of State and the Minister want
to take forward for health and social care.

Mary Robinson: Thank you.

The Chair: I call Dr James Davies.

Q4 Dr James Davies: I am interested to hear your
views on the adequacy of the requirements for workforce
projections within the legislation as it stands, in relation
to both the NHS workforce and social care, potentially,
and how you think the devolved Administrations should
be brought in. Dr Navina first, please.

Dr Navina Evans: HEE has recently been given a
ministerial commission to lead on developing a strategic
framework for future workforces planning. We think
that this is really timely in relation to the Bill. What we
feel really matters in workforce planning is driving
actions and solutions. We need to be able to identify
future needs and shortages, and then ensure that the
systems develop plans, but these plans need to be able to
access all levers at all levels. It is quite a complicated
business, but we feel that it is timely for us to pay
particular attention to it.

There are a number of areas to consider. We need to
look at service redesign; workforce redesign and
transformation; employer roles, in terms of retention
and recruitment; other supply interventions, such as
international recruitment; and then—this is particularly
relevant for HEE—future supply through education
and training. We then want to pull the system together,
through our convening role in HEE, and to have two
principal ways of thinking about this: the future needs
more and different, in terms of workforces and people;
and we want to focus on skills, not necessarily just roles.
The really critical point about this commission is that it
asks us to ensure that we include the regulated social
care workforce in our planning, which is a real step
forward. We are looking to ensure that planning should
track long-term trends in demand, that we should not
be too tied to short-term fiscal cycles, and that we are
prioritising supply for the whole health and care workforce.

Danny Mortimer: It is very welcome that the Department
has commissioned HEE to do the work that Navina has
described, but the NHS Confederation is clear, alongside
a whole range of other organisations that work on
behalf of the health service in particular, that clause 33
is insufficient for the task that the NHS faces in workforce
planning. What it sets out, as Committee members will
know, is a requirement for the Secretary of State to
describe the process of workforce planning every five
years. We have proposed to Parliament that that needs
to move from setting out the process to actually setting
out the requirements that health and social care have,
and to do that much more regularly—we propose every
two years.

For us, what is in the Bill is positive, because it is good
to have the process described for the first time, but
actually, as Dr Evans has just touched on, we need to
spell out what the health and social care systems need in
the longer term, but also in the immediate term. In
some ways, that would mirror the work of the Office for
Budget Responsibility in terms of advising the Government
and Parliament about likely health and social care
spending. We then need a corollary that sets out what is
needed to respond to that in terms of people. Health
and social care is fundamentally made up of the 3 million
people who work in it. We sometimes fixate on the
buildings and the technology, but it is fundamentally, in
its essence, a people business. We think that that is a
pressing issue, not least because of the pressures we
face. That is not to say that the Government have not
and do not invest in workforce numbers—significant
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decisions have been made in recent weeks around expanding
medical school places, for example. But what we do not
have is one coherent, single plan that is presented to the
country and particularly to Parliament, which sets out
what the NHS and our friends in social care will need to
meet the demands that are being placed on us by the
population, their health needs and quality of life, and
also of course any priorities that the Government might
set for social care and health services.

Dr Davies: Thank you.

The Chair: Thank you. I call Karin Smyth.

Q5 Karin Smyth (Bristol South) (Lab): I appreciate
that people working together and perhaps substantiating
some of those informal arrangements might, in theory,
do some of what you hope. However, the employers
remain the institutions that make up the integrated care
boards—that is the effect of the Bill. You have started
to talk about the process. Could you perhaps talk a bit
more about how that is enforced, what that means in
practical terms for employers and how employers might
behave? I am partly thinking of one of the trusts in my
area, which, a number of years ago, set up a wholly
owned subsidiary company, with the benefit for them of
different terms and conditions for staff as a way of
saving money. That was obviously detrimental to the
healthcare system generally because you are competing
for the same sorts of staff. We made the trust stop doing
that because we wanted the staff to be treated the same.
My point is: the employers, the terms and conditions,
the benefits and the way that they will attract staff
remain the same. The Bill does not make the ICB the
employer or the way to deliver those terms and conditions
or ways of recruitment. I think it is a theory. Can you
convince us otherwise and show how in practical terms
the Bill solves some of those problems?

Danny Mortimer: It is absolutely the case that the
individual organisations in the NHS, social care, charitable
organisations and local authorities that make up the
partnership as well as the board will remain separate
legal entities. We do not see that it is desirable for the
NHS to move from having 250 separate employers to
having 42 employers. What we have in the NHS is a set
of national terms and conditions. My organisation has
a particular responsibility on behalf of the Secretary of
State to negotiate those with our trade union colleagues.
We see that they work well for the NHS and I detect no
movement among my membership to move large scale
away from those national terms and conditions, which
cover the vast majority of staff who work in the statutory
NHS.

What we see with ICSs is that organisations are
increasingly coming together to address shared challenges.
We observe that those challenges are not about pay and
conditions but about supply. They are about working
together to think about how to promote a specific area
for people to come and work in, whether that is
Nottinghamshire or West Yorkshire and Harrogate,
where there has been some fantastic work in promoting
careers in the sector as a whole. We see people coming
together to work with directly elected Mayors around
the skills agenda. There has been some really fantastic
work, for example, in the west midlands, with health
and social care organisations coming together with local

authorities. We see similar work and engagement with
the Mayor of London on the skills agenda that he is
taking forward. Again, that is being done by organisations
working together. That helps partners—local authorities
are engaging with health and social care as a team
rather than dozens of separate organisations. It also
helps us promote careers that span the whole range of
settings that we operate in and speaks to the particular
priorities of our colleagues in social care. We see some
really fantastic examples of that in various parts of the
country.

Finally, we see a real opportunity to take forward the
work that I have just talked to Dr Davies about. Systems,
as they look at their services and their knowledge of the
things that they are providing in their communities to
your constituents, can inform the national plans that
Navina described in her answer to Dr Davies. We can
have a much greater connection between local priorities
and some of the decisions that are made nationally
about how we invest longer term in education. Of
course, the NHS workforce is about 50% degree educated
or degree equivalent. So there are significant investments
that the Department of Health and Social Care, the
Office for Students and the education sector make in
our workforce. Being able to root that in what it is that
local services need and how they are developed seems to
us like a fantastic opportunity, and would help us to
avoid the problems that we have got into in the last
couple of decades with pressure points in various parts
of our workforce.

Dr Navina Evans: I will build on what Danny has just
described. You have given some really good examples of
how local employers are coming together in systems to
address workforce issues. I would add a bit more about
how we do it and how we can do it even better going
forward. Health Education England has a role in developing
careers and attracting young people—all people—into
the health and care workforce. We play a really big part
in that. First, we have found that doing that locally, at a
very local level with the communities and organisations
that really understand their local populations, has been
a really good thing to do. Some of the examples that
Danny gave have built on that and we will move forward
on that.

Secondly, we have structures in which people boards,
at integrated care system level and definitely at regional
level, now bring collections of the different organisations
together. We have systems that are starting to think
about themselves as anchor systems, which means that
they can influence employment, the economy and the
success of local communities.

Finally, the population health issue has been something
that we have really woken up to, and we are cognisant of
the fact that we have to focus on and rebalance the
health and wellbeing of the population. Through the
pandemic, we have learned a lot more about where we
need to target our efforts to reduce inequalities. That
can only be done really well through collaboration at a
local level. Organisations such as mine need to work
closely with our partners in NHSE, with the Department
and with other national organisations to make sure that
we support those local efforts to be sensitive to the
needs of their particular population. It is bringing the
national priorities, principles and policy into life at a
very local level by making sure that we have the systems
and structures in place to deliver what is needed locally.
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We had already started working on that—the work is
well under way—and the Bill will enhance our ability to
get on with doing that.

Q6 Chris Skidmore (Kingswood) (Con): I want to
return to the issue of workforce planning, which obviously
is integral to both of your organisations. You have
discussed the strategic framework you have been working
on, and hopefully that will evolve into a workforce
strategy, which is addressed in clause 33 of the Bill. I
have tabled an amendment to clause 33 which is to
make the workforce report annual rather than once
every five years. I think that the pandemic has demonstrated
the futile nature of trying to produce a report once
every five years, when we know that the nature of the
workforce could change radically during that period.
Would your organisations agree that it would be better
for that report to be produced on an annual basis?
Clause 33 states that NHS England and Health Education
England

“must assist in the preparation…in this section,”

but only

“if requested to do so by the Secretary of State.”

You have talked about locally led decision making and
planning. Do you both agree that we need better
co-creation? My amendment covers the fact that a plan
should be developed and agreed by stakeholders in
particular. Would your organisations welcome this
amendment, which would result in an annual workforce
strategy and require it to be developed by all other
healthcare organisations working in this sphere?

Dr Navina Evans: From HEE’s perspective, we will
deliver on the duties that Parliament decides that we
ought to deliver. We feel that we have the capacity and
the capability. We can organise ourselves to deliver
whatever is required of us by the Bill. The work that we
do is lithe—it is iterative. We do iterative planning, in a
meaningful way, at the national and system level, so we
will be able to respond and fit in with whatever is
required of us by the Bill and Parliament.

Danny Mortimer: Thank you for the question. Absolutely,
there is an opportunity for the Bill to define a wider
range of stakeholders. The systems at the centre of the
Bill—integrated care boards and integrated care
partnerships—are central to that, and their perspectives,
as we have just talked about with Ms Smyth, in terms of
the needs of their population and the services they need
to put in place to respond to them, need to be at the
centre of the process that Navina and others would lead
on behalf of the Secretary of State. That is the first
thing. Secondly, there is an opportunity through those
systems to broaden our conversation to include social
care as well as health. That is really important to us on
this day of all days, in terms of the announcements
later.

In terms of the regular appraisal, we absolutely believe
that five years is absolutely insufficient for the task. We
also believe that it cannot just be about process. It has
to be about setting out clear requirements and clear
specificity about those requirements over different time
periods. There is something about the short-term need,
and there is also something about five, 10 and 20 years.
It needs to be regular. We have proposed two years
because it is a huge amount of work and that feels to us

to be a minimum in terms of how regular the perspective
could be, but it may well lend itself to an annual update,
as you have described.

We also see that organisations such as Health Education
England and Skills for Care, which operates in the
social care sector, absolutely have the capacity and
capability to lead this work. Their way of working,
similar to the Department’s way of working throughout
the preparation of this Bill, is about engaging, convening
and trying to bring stakeholders together to get a broad
range of perspectives. That is our experience of the
long-term process that Navina and her colleagues are
leading on behalf of the Department at the moment.
The Bill confirming that would confirm ways of working
that we are starting to see develop with stakeholders in
a really healthy and constructive way.

Q7 Hywel Williams (Arfon) (PC): Good morning.
This Bill is mainly about services in England, apart
from the part about the health services safety investigations
body and clause 112 on Welsh health bodies requesting
help. However, there is significant traffic from Wales to
England, and a certain amount in the other direction,
to access health and care services. This might impact on
services in the north-west of England and along the
Welsh border. This is a very broad and quick question:
in what ways do you see yourselves and other health
bodies in England taking account of the priorities and
needs of the Welsh Government and of the Welsh
population to access health services in England?

Danny Mortimer: There are important links with
Wales, and of course with Scotland as well, in many
parts of the country. There are a couple of things to say.
The first is that there are undoubtedly things that the
English system can learn, and is learning, from our
colleagues in Wales, Scotland and Northern Ireland
who are taking similar approaches in terms of how they
respond to the challenges we face in social care and
health. In my own organisation, we represent organisations
in Wales and Northern Ireland, and there is a really rich
learning that we can do there.

Secondly, in practical terms, there are good lines of
communication and liaison between healthcare
organisations that operate along the borders that you
have described. It will carry on being really important
that those lines of communication, that liaison, the
financial arrangements and the sharing of care between
different teams on various sides of the borders continue,
and we see nothing in the Bill that prevents that. If
anything, we see opportunities through better co-ordination
in England at a system level to be able to help patients
who travel across from Wales into England, or patients
who travel from Scotland into England. If anything, I
think we can improve the planning and liaison through
what is in this interesting Bill.

Dr Navina Evans: We already have very strong four-
country relationships, particularly in the education and
training space, where we make sure that we share standards,
that we do planning around the curriculum and the
reform of education, that we ensure quality and that we
go for improvements in the way in which we support
and train our future healthcare workers. In the regulation
space, we work very closely with the General Medical
Council, the Nursing and Midwifery Council and other
bodies, to make sure that that happens. They obviously
have four-country oversight, so we already work very
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closely with them. Also, all our professional bodies,
such as the royal colleges, have to represent members
from across the whole UK. In that space, there is a lot
of good work that we can continue to build on, learn
from and share as a result of this Bill.

Q8 Hywel Williams: I am very glad to hear what you
have said. Professional staff are notoriously footloose,
as far as Wales is concerned, so there is a certain issue
about workforce planning. In my own area, I used to
teach in social work education. We have a nursing
school at Bangor University, which is a very valuable
provision, but I am not sure how many are retained in
the health service in Wales—or the other way around,
of course.

There is one other point I would make, and this is
more philosophical than practical. The Welsh Government’s
approach to health is based on a wellbeing model. It is
much more proactive than other models. I hope that,
philosophically, that sort of approach is useful and
interesting for you, and that you will be taking full
notice of it.

Danny Mortimer: The second point, in particular, is
really well made. That is absolutely the focus that we see
integrated care systems taking. The engagement with
population health that Navina described is about trying
to gear a system much more to long-term investment in
the quality of people’s lives.

We have become, in recent years—even before the
pandemic—much more geared towards crisis response.
That is not in the best interests of the long-term health
of the population. It does not help us to address the
inequities that we see in our population, and that we
saw very starkly during the pandemic.

Navina may be aware of the issues around workforce
mobility between the four countries. The co-ordination
that Navina leads, and that we have with our professional
regulators, is really important. We have a shared workforce,
and we have shared approaches to education as well as
things such as pay and contracts. That is really important
to ensuring that the job market is stable, particularly if
we experience supply issues in particular geographies or
parts of the workforce.

Dr Navina Evans: I have nothing to add on the
movement of the workforce between the four countries,
but I take the point that this is something we need to be
mindful of, and I will make sure that the issue is a
priority in our conversations with our counterparts in
the four countries.

On wellbeing services, that is absolutely the way in
which the reform of education and the curriculum is
moving. Health Education England is working with
partners to develop that. Our integrated care systems,
and our colleagues running services who are closest to
the point of care, and who know their populations best,
have been saying for some time that we need to focus on
wellbeing, prevention, intervening earlier and keeping
people well. That is a priority for our partners in NHS
England and NHS Improvement as well. We already
have programmes of work to take this forward.

Hywel Williams: Thank you.

Q9 Justin Madders (Ellesmere Port and Neston) (Lab):
Good morning. Thank you for coming. I am sure that
you will be aware that everyone in the country, and the

whole Committee, is very grateful for the work done by
frontline health and social care staff, not only over the
past 18 months, but over many years. The consequences
of that work have been starkly drawn to everyone’s
attention by the Health Committee report on staff
burnout. What in the Bill will address the issues raised
in the report?

Dr Navina Evans: I will give you three points that are
really important. One is the absolute priority, focus and
prominence given to looking after our workforce. Again,
we will build on work that we have already been doing
in the last few years. For example, in the interim pupil
plan, there is a very strong focus on wellbeing, culture,
leadership and retention. We have been working, together
with Danny’s organisation and others, on thinking with
staff about retention. One thing that is really important
is looking after people. There are lots of good examples
of work being done all around the country to improve
wellbeing and therefore retention, and to minimise or
prevent burnout. This is quite high on the agenda for
our partners in NHS England and NHS Improvement.
It is very high on the agenda for us in HEE, because we
look after our students, trainees and learners, who are
also part of the workforce, and they tell us what helps to
keep them well and prevent burnout. We need to start
doing that work, which is part of our business, very
early on.

I am pleased to say that our partners in the universities,
royal colleges and other professional bodies are really
mindful of this. They all have work streams around
wellbeing and preventing burnout. In the Bill, we can
highlight the importance of this, and build on work that
is already being done to look after our staff.

The Chair: Thank you. I intend to move to the SNP
spokesperson at 10.15 am, and to the Minister at 10.25;
the session ends at 10.30. If we can keep questions and
answers succinct, that would be appreciated.

Danny Mortimer: Noted, Mrs Murray.

I agree with everything that Navina has said, and it is
a huge focus for the health service. In terms of supporting
the health and wellbeing of staff, I think the Bill can go
further under the terms of clause 33—it represents the
conversation that we have had with them a couple of
times. Absolutely we should support people and absolutely
we should care for them, but if there are gaps in their
rotas and in their teams that only increases the pressure
on people who are already working flat-out. The pandemic
has shown us starkly where those gaps and needs are,
but we were experiencing them before the pandemic.
There are parts of our workforce—mental health, learning
disability nursing and some of our smaller allied health
professions, such as therapeutic radiography—that
absolutely need urgent long-term investment. We need
that investment in staff as well as in the pressing need
that we saw covered in social care settings and in
hospitals during the pandemic. The requirement for a
regular assessment of what the health and social care
system requires to meet the needs of the population
would help us to support that.

Q10 Justin Madders: You were very clear in your
view of what was needed to make clause 33 more
effective. In your opinion, would the clause also require
some funding requirements to meet the demand?
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Danny Mortimer: I do not know to what extent
Parliament is able to, or is willing to, pre-commit
Governments to funding decisions such as you have
described. Absolutely, that would bring clarity for us all
in terms of what was needed, and it may well offer
clarity in terms of the prioritisations that we have to
make on investment in the workforce. We have seen a
massive expansion in our medical workforce, particularly
in hospitals, in the past 20 years, but we have not seen a
similar expansion in the nursing workforce. That is not
something that was clearly set out for us and for
a Government to help make decisions about. I think a
clearer, more effective clause 33 would help a Government
to do that, and in turn help a Parliament to support a
Government in that.

Q11 Justin Madders: Thank you. I have a quick
question for Dr Evans, and then one more question for
you both. You have mentioned the commission that you
have been asked to form to draw up that strategy. When
is that expected to be published?

Dr Navina Evans: We expect to go back to the Minister
with our findings by early March. After that, we will
have a clearer understanding of when we will publish
our framework.

Q12 Justin Madders: May I ask you both whether
you have given any thought to, or been able to quantify,
the amount of staff and management time that will be
taken on implementing the Bill?

Dr Navina Evans: From our perspective in Health
Education England, our input is quite confined to the
workforce planning. We are able to manage within our
existing resources and to redefine and redeploy them.
We are also able to work collaboratively with partners
who are very willing to help us in this work.

Danny Mortimer: I cannot give you an exact figure,
Mr Madders, but I can reassure the Committee that the
way in which the proposed change will be implemented
is much more about minimising the organisational
disruption change that we have experienced with previous
reforms, either the one 10 years ago or the one a decade
before that. We are seeing a clear commitment to move
staff who are currently employed in clinical commissioning
groups—the Bill will disband those groups—to the new
ICS organisations. That is a very positive way of managing
the change rather than that experienced previously,
which was hugely time-consuming in terms of management
time and hugely unsettling for vital staff in terms of
planning services. We are avoiding the problems that we
faced in the past. Amanda and her colleagues at NHS
England are to be commended for the proportionate
and sensible manner in which they are looking to implement
the changes, especially in terms of how they impact on
people and organisations.

Justin Madders: Thank you. For the last minute, I am
going to hand over to my colleague.

Q13 Alex Norris (Nottingham North) (Lab/Co-op): I
have a very quick question for Danny Mortimer. You
have the unenviable task of negotiating with the staff
and their representative unions on all sorts of issues—pay,
terms and conditions, safety. When you have such
negotiations, how high up on the list does a commissioning
restructure come in terms of the things that our front-line
staff are really after?

Danny Mortimer: We have a really constructive set of
relationships in the NHS with our trade unions, on both
terms and conditions and the social partnership forum,
which the Minister’s colleague Helen Whately chairs
and which brings trade unions and employers together.

There is an interest in how the health service organises
itself, and there is an interest in how the health service
and our friends in social care can better work together
to relieve the pressure that our colleagues were experiencing
even before the pandemic. Of course, there are other
things that people are interested in as well. There are
outstanding questions about long-term pay strategy,
and there are other issues around working environments
and support that Navina touched on. Those are really
important as well.

There is a recognition, when I speak to trade union
leaders and representatives, of the opportunities available
through system working to improve service delivery,
and therefore to help their committed members do their
jobs better and relieve the pressure that they have been
under for far too long.

The Chair: I call Dr Phillipa Whitford, the SNP
spokesperson.

Q14 Dr Whitford: Thank you very much, Mrs Murray.
Dr Evans, we have talked quite a lot about workforce
and highlighted the fact that the workforce move around
the UK, and therefore work in the four different nations.
Registration of nurses and doctors is UK-wide, although
only Scotland has registration for care staff. Do you not
think that that needs to be recognised to some extent in
clause 33, so that we do not end up having Peter robbing
Paul? This year, we have seen a shortage of foundation
places. Although all four nations have increased medical
student places, a young doctor cannot practise unless
they get their two years at foundation level. Do we not
need to be consulting specifically with the other health
Ministers and looking at the workforce in general? I do
not mean transferring control of that workforce, but
recognising, for the next five, 10 or 20 years, the needs
and the strategies of the different nations so that we do
not end up stealing from each other.

Dr Navina Evans: Thank you for the question. It is
for Parliament to decide what goes into the Bill. We
will, of course, work accordingly with the duties. We
already work with the four nations around the foundation
year programmes, we share a lot of intelligence and
recruitment work and we are continuously looking for
ways to strengthen that. It is an important priority for
us to share learning and recruitment between countries.

Q15 Dr Whitford: Sorry to interrupt, Dr Evans, but
this year the foundation places are managed on a UK
basis, and this year, at the beginning of the summer,
there were several hundred graduates who did not have
a foundation place—I hope they have all got one now.
That can mean people literally being sent to a different
part of the UK, away from their family and their
support mechanisms, and we all know how tough these
years are. This is being managed at a UK level, and yet
the three devolved nations are also trying to tackle
workforce issues. If they are not included in this, or at
least consulted, do you not see that as a weakness?

Dr Navina Evans: I see that we are addressing exactly
those problems around where people go to do their jobs
and where the placements are. Having to travel to get
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the right training jobs is something that we have been
grappling with for a very long time in Health Education
England, and I remember that we were grappling with it
when I was a trainee. That is something that we focus on
anyway, and if it were to be strengthened in the Bill we
would, of course, look at the duties that were expected
of HEE in terms of working across the four nations to
solve this issue. We would be building on what we are
already doing to address that.

Q16 Dr Whitford: Thank you. Danny Mortimer, we
have talked about the change that is coming, and a lot
of it is to enable the innovation that has come through
the pandemic. I was back in the NHS in Scotland in the
first wave, and I saw that creativity. How do you think it
can be done without consuming a lot of the bandwidth
of frontline staff ? You talked to the shadow Minister
about management, but it often takes up frontline staff.
Would you see a gradual change? Are you concerned
that the footprints of some of the ICSs that have
already evolved are apparently going to change? Is that
not going to add new upheaval in certain geographical
areas?

Danny Mortimer: Thank you, Dr Whitford; there are
a couple of things there. On the geographical changes,
what ICS leaders wanted was clarity. They have now
been given that by the Department and NHS England,
and they will move forward and can adapt accordingly.

On the impact on the frontline, throughout the pandemic,
and increasingly before it, we saw a much greater sense
of teamwork across some of the boundaries that we can
create between parts of the health service, and between
the health service and other public services. There is an
opportunity to accelerate that in lots of our settings.
That will be a positive. It will help people care better for
their patients. Most importantly, it will help patients
and their families to have a much more seamless experience.

This is not a magic thing—you know yourself how
complicated the hand-offs and transitions between different
teams can sometimes be—but this Bill formalises the
recognition that we have had over recent years in England
that to start to properly and truly focus on what individuals
need, we have to have better co-ordination between our
teams. It is not about the institution first; it is about the
team first, and obviously most importantly the patient
first. The absolute opportunity for us is to do those
things better for the patients in between our services.

Q17 Dr Whitford: Yes, I totally recognise that. In
Scotland, we reintegrated primary and secondary health
back in 2004, and in comparison with the last seven
years of trying to integrate health and social care, that
was a walk in the park. It is much more challenging, but
equally it is where we are all trying to get to. If I can ask
you, on a different subject—

The Chair: I think we are getting close to the last
question.

Dr Whitford: This is the last question.

On the health services safety investigations body, I
was on the pre-legislative Committee, where there was
an aim of protecting the safe space disclosures quite
thoroughly to ensure staff had the confidence to discuss
very sensitive issues. In the version that is in this Bill,

much more is covered by safe space protection, but then
there are exemptions such as the coroner. Although
staff can be summoned and made to give evidence, if
they feel that that will end up being shared through a lot
of disclosure exemptions, do you think they will really
believe that that space is protected, in the way it is in the
airline sector?

Danny Mortimer: There is a very difficult balance
that health service leaders know they need to strike. The
requirements around transparency to the public are
much higher for the health services and for people such
as you and Dr Evans, as health service practitioners.
The coroner’s ability to review what happened is a really
important step for families, and we are very respectful
of that.

What the Bill does—this is how it describes the
investigations branch—is to build on work that the
NHS and the Government have been taking forward
since Robert Francis’s inquiry into whistleblowing to
ensure that we have cultures, practices and processes
that enable people to be candid and open without fear
of consequence, in terms of what has happened. We
realise that that is how we learn and improve. We also
realise that have a lot of work to do to help all parts of
our workforce—clinical and non-clinical—feel much
more comfortable and supported to raise concerns, give
feedback and be honest about what happened. As you
will know, there is an enormous amount of work going
on across the four countries to create those kinds of
cultures, but at the same time, we also recognise that we
have that responsibility in terms of transparency to the
public, and to patients and their families.

Dr Whitford: Thank you.

The Chair: Thank you. I call the Minister.

Q18 The Minister for Health (Edward Argar): Thank
you, Mrs Murray. I will try to be brief, with just two
questions. Morning, Danny; morning, Navina. My first
question is this: what do you see as the potential role
of legislation in addressing future workforce needs—
both the limitations of legislation in doing it and the
opportunities?

Dr Navina Evans: I will start with the opportunities.
We in HEE are really pleased to see that workforce is
prioritised in the way that it has been. For us, that
means that there is an expectation and an understanding
of the need to tackle complex issues of future workforce
planning, and that is hugely important. We can do it; it
is a difficult task, but through collaboration and bringing
people together, it is something that we simply must do,
so that we can have more and different, and we can be
really future-focused and progressive in the way that we
deliver health and care. It is all down to our workforce.
So that is the huge opportunity, as we see it.

There are risks. For us, one risk is that too much
bureaucracy and added layers of hoops will get in the
way, and the other risk is that we have to work hard to
make sure that we address culture and collaboration to
make this truly successful.

Danny Mortimer: The opportunity, we believe—along
with colleagues across the health service—is in clause 33,
going further and deeper there in terms of the assessment
of need, as well as an assessment or a description of
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process. Clearly, what legislation cannot do is set out
the kinds of behaviours that make that a well-informed
and inclusive process. To reassure the Committee, though,
what I do see is that the way of working we experienced
during the development of this Bill, the way of working
we are experiencing with Dr Evans in terms of the
process she is leading at the moment—the long-term
framework—is inclusive. It is trying to bring different
voices in. Difficult decisions may well need to be made
about prioritisation, and we understand that, but that is
much easier to do and much easier to understand if it is
based in that kind of process and behaviour. However,
clearly, that is one of the risks.

As I have already said, we have had an increasingly
centralised healthcare system over these last few years,
and that is also one of the risks. If we stifle the local
leadership and local innovation, and if we do not seek
that local input in terms of how the development of
local services needs to inform, in particular, the long-term
planning for workforce, then that is a real risk for the
legislation.

Q19 Edward Argar: Thank you. One final question
from me, if I may, Mrs Murray. I think it was Dr Mortimer
who touched on a couple of points in his comments.
One was that the way it is envisaged that this will be
implemented would minimise any impact or burden, as
it were, on the system, and I think that both witnesses
touched on the learnings from the pandemic—the
opportunity to build on what was done during that. To
what extent, or not, would the witnesses consider that
this is the right time to be doing this?

Dr Navina Evans: We in HEE think this is absolutely
the right time to be doing this. We are at a moment
where we have a lot of learning from what we have been
through this last year. We have a real opportunity where
many different pieces around innovation and improvement
are coming together, and we have learned a lot from our
previous experience of delivering the Health and Care
Bill. For us, we think that this is absolutely the right
moment to be doing this work.

Danny Mortimer: We would agree. NHS Confederation
members were clear about the need for this approach
before the pandemic, and I think that is even more
pressing because of the pandemic. Actually, given the
announcements that the Prime Minister is expected to
make later today, it reinforces that need to better integrate
health and social care, so the timing is very good.

Edward Argar: Thank you both. Thank you, Mrs Murray.

The Chair: Thank you, Minister. As there are no
further questions from Members, I thank the witnesses
for their evidence. We will now move on to the next
panel.

Examination of Witnesses

Amanda Pritchard and Mark Cubbon gave evidence.

10.30 am

The Chair: We will now hear from Amanda Pritchard,
the chief executive of NHS England, and Mark Cubbon,
the chief operating officer of NHS England and NHS
Improvement. Both witnesses are appearing via Zoom,
and we will run this session until 11.25 am. Could the
witnesses please introduce themselves for the record?

Amanda Pritchard: Good morning. I am Amanda
Pritchard, the chief executive of NHS England.

Mark Cubbon: Good morning. My name is Mark
Cubbon, and I am the interim chief operating officer at
NHS England and NHS Improvement.

The Chair: Thank you very much.

Q20 Karin Smyth: Welcome to our witnesses.
Ms Pritchard, welcome to your new role.

We have just heard some interesting evidence, and I
want us to be very specific about our terminology when
we refer to integrated care systems, integrated care
partnerships and the integrated care board. In your
view, who is accountable for the spending in my local
area under the new arrangements? Approximately
£1.5 billion is spent in the local area. In the new system,
who is accountable for that spend?

Amanda Pritchard: Thank you. If I start, Mark can
come in and add. In the new proposals, the integrated
care board carries the statutory responsibility, on behalf
of the NHS, for the allocation of spending, performance
management and the delivery of NHS services within
the system. That, of course, has a delegated set of
responsibilities, as per the current commissioning
arrangements, down to individual organisations—be
they groups of GPs, hospitals or community services—
for the spend within those organisations, but the accountable
part of the system is the integrated care board. As the
proposals set out, it has a very important relationship
with the integrated care partnership, but without the
line accountability for the funding flowing through that
part of the structure.

Q21 Karin Smyth: That is really helpful and very
clear. The chief executive and the finance director of
the integrated care board are clearly accountable. To
whom are they accountable?

Amanda Pritchard: In the current structure, they are
accountable through the NHS—sorry, not the current
structure, because you are talking about the future
structure. In the proposed future structure, they would
be accountable to a combined NHS England and NHS
Improvement structure. At the moment, we operate
that through seven regions, and then through to the
national NHSEI executive. We are, in turn, accountable
to Parliament.

Q22 Karin Smyth: So when I have an issue that I want
to bring to my local integrated care board’s finance
director and chief executive, I will take it through to
NHS England and then back to Parliament, of which I
am obviously a Member. At what stage does the Secretary
of State get involved with my issue?

Amanda Pritchard: We have a clear accountability to
Parliament through the Secretary of State in the current
structure, and the Bill is not proposing that that will
change. The other thing that we should say is that
CCGs have a clear accountability to involve the public
and patients in their decision making. Again, in the
current proposals, that responsibility would transfer
through to the new integrated care system, and particularly
the integrated care board. While we just talked about
formal line accountability, that does not detract from
the clear expectation that flows through, that the integrated
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care board would have accountability to involve the
public and to consult with them. The transparency that
is expected now of the CCGs and NHS organisations is
written into the expectations and would flow through to
the expectations of the new integrated care boards.

Q23 Karin Smyth: Can I ask about clause 20, which is
about externally financed development agreements? In
your view, is there a role in that clause to develop
primary care and community estate? I am particularly
interested in whether that provides the ability to continue
the LIFT arrangements that were undertaken by primary
care trusts but not by CCGs.

Amanda Pritchard: I do not believe, although I may
ask Mark to come in on the detail, that there is any
proposed change to those arrangements. Mark, would
you like to pick this one up?

Mark Cubbon: Thank you, Amanda. I am not aware
that there is any significant change proposed by the Bill
to the arrangements in place at the moment.

Q24 Karin Smyth: So how do we, in the system,
ensure the development of primary and community
estate? Are we in the queue with the Treasury, behind
the 40 or whatever hospitals? Is there any way in which
we can develop primary and community estate within
the scope of the Bill? If we cannot do that through the
Bill, how do we do it?

Amanda Pritchard: I will give you a headline answer,
because I think this is really important. Part of what we
would welcome in the Bill is that, by working as a
system, one of the things that all partners will want to
do is to come round the table together to make some of
those important decisions about where the investment
goes. In particular, if we are thinking about capital, I
know there are examples already of where organisations
have chosen to invest in community estate, additional
diagnostics facilities or other parts of primary care
estate. In fact, Mark and I were on a visit a few weeks
ago to an ICS where they were telling us about some of
the work they have done on that.

Moving to looking at system funding envelopes,
particularly around capital, allows much more flexibility
about how some of that resource is used in the interests
of the whole population and the whole health system,
rather than, at the moment, where putting things into
slightly more siloed funding arrangements can end up
being detrimental to certain parts of the system.

That comes back to some of the guiding principles of
why the NHS has welcomed, certainly, the thrust of
these proposals where integrated care is concerned,
because it is all about building on some of the direction
of travel that has been in the NHS for some time about
trying to work much more collaboratively together.
This helps remove some of the barriers that currently
exist, for local systems to do that.

Q25 Karin Smyth: Just to be clear, where would this
capital come into the system? Presumably it would
come to the ICB, as the accountable body. Where would
the capital separately come from?

Amanda Pritchard: Through the existing capital allocation
processes. Rather than just going to each individual
organisation to then make their own decisions about
how they spend it, it would now go through the ICB, so

there is a process that allows consideration in the round
of how the system spends that money most effectively
on behalf of its entire population.

The Chair: Thank you. We now go to Jo Gideon.

Q26 Jo Gideon (Stoke-on-Trent Central) (Con): Thank
you, Chair. I would like to expand on the previous
questions. It is my understanding that the integrated
cared boards are the accountable bodies when the funds
come in. But is the spending—the actual allocation
funds—to be delegated down to integrated care
partnerships, or is that at the discretion of individual
integrated care boards?

Amanda Pritchard: Again, I will ask Mark to add to
this if he would like to. At the moment, the proposal is
that funding would go formally through the integrated
care board. The expectation is that, in developing the
constitution and the detailed ways of working for each
integrated care board, they would describe how the
decision making is done, at not just the ICB level, but
the place level, with the expectation that part of the
principle would be subsidiarity.

If you are looking at the most sensible place for
making decisions, for big, strategic investment the oversight
of the overall allocative decision making may well sit
best at ICB level; if you are talking about something
that might have more of a borough footprint—thinking
about London—you would want a lot of the decisions
about local services, community primary care services
and capital decision making to support those local
initiatives to be made there. There would be a number
of layers within the ICB involved in that decision making,
but ultimate accountability would sit with the ICB
itself.

Mark Cubbon: The only thing I would add is that this
is essentially why we are bringing leaders together to
form the ICS body. The key thing will be how the
resources allocated to that ICS can be deployed in such
a way that strategic objectives can be delivered. The
allocation down to place, as you have said, is important
so that decision making can be as local as possible to
where the service is, so clinicians and frontline staff can
make the changes they want in order to deliver improved
outcomes for their patients.

Q27 Jo Gideon: If I understand you correctly, place
sits within the partnership rather than the board? I
know the design has been about flexibility for each local
board and partnership, to involve as many people as
is relevant for local priorities. Do you think there is a
tension about who sits on which, and what level of
clinical representation do you think should be specified
on boards?

Amanda Pritchard: I will start off, but Mark has led
the work for NHS England and NHS Improvement on
developing guidance to support local systems exactly in
the area you ask about, on how to bring this to life and
plan now for what we hope will be legislation coming
into effect in April ’22. I do not want to steal his
thunder on any of this.

One thing we warmly welcomed in the proposed
legislation, and something we have heard about time
and time again from our key stakeholders, is the flexibility.
There is a minimum mandated legal set of requirements
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and structures, but, as you say, also an expectation that
local systems will develop for themselves the structures
and ways of working that make most sense for them.
This is an obvious point, but what will work in Devon
will by necessity look quite different from what you
would want to put in place in somewhere such as
Greater Manchester.

On behalf of our stakeholders, we have already welcomed
the flexibility around that that has been described, but
we have rightly said that, in addition to the suggested
roles written into the legislation, there are some roles we
would expect to see included on boards—we describe
this as “mandatory guidance”. We have used that partly
as an opportunity to pick up on exactly the point you
make about clinical leadership and clinical representation.
As a national health service, it is clearly right that we
ensure that we have that strength of clinical voice.

At the moment, the mandatory guidance describes
the need for a medical director and a director of nursing
in addition to the expectation written into the legislation,
which is that there would already be a representative
from primary care as part of that ICB. Mark, you have
done all the work thinking about how this is going to
work in practice; do you want to pick up on that?

Mark Cubbon: Right at the core of the new working
arrangements, we believe that clinical decision making
and clinical input and engagement are an essential part
of how the new arrangements will be put in place, so
that frontline clinicians can shape how services should
look and be involved in the planning and delivery of
those services. In the guidance that we have put out, we
are leaving a lot of flexibility for the ICB to bring in the
appropriate number of clinical professionals to support
those endeavours, and that is in the shaping of services,
the planning and the execution of plans to deliver them.

While we talk a lot about doctors and nurses, there
are 14 other allied health professions, and it is quite
difficult to allow everyone to have a seat around the top
table. We are strongly encouraging all ICBs to ensure
that they have the right level of engagement and the
right forum in place to ensure that the voices of all
those professionals can be incorporated in the development
of plans to deliver better services for patients and
improve outcomes for members of the community. That
is what we are asking all the organisations to do, and it
has all been built on evidence that we have gathered
from the clinical community over quite an extensive
period of engagement. In fact, we published the guidance
that Amanda referenced only last week, and it refers to
the importance of clinical leadership at all levels: where
the services are delivered at place; where services are
planned for more local arrangements in the way that we
have described; and then sitting more strategically at the
ICS board as well.

The Chair: Thank you. I call Dr James Davies.

Q28 Dr James Davies: Thank you, Mrs Murray. To
follow on from the discussion about special interest
groups and particular clinicians on the ICS boards, are
you saying, therefore, that you do not think the legislation
should specify, for instance, that there is a representative
for mental health in relation to children, or in relation
to social care? How do we explain to the representatives
of those very important subject areas that it is down to
local flexibility? What happens if local flexibility results
in a lack of attention to those issues?

Amanda Pritchard: On a positive, it is great that so
many people want a seat on the boards, because I think
that actually shows the level of engagement in ICSs. In
practice, this is a very organic development from where
the NHS has been since 2016, when we first started
talking about STPs, as they were known then. This has
been very pragmatic, bottom-up and testing as we go,
and it now feels as though it is very much with the grain
of where the NHS is.

I am not surprised, but I am really pleased, that so
many different groups want to be involved. The balance
that Mark has just described, which I think the legislation
gets right at the moment, is in recognising that to be
functional, we have to have the right number of people
around the table. At one point we added up how many
there would be if you allowed everybody who wanted
one a formal seat at the table, and I think Cheshire
and Merseyside ended up with 63 people who would
be formal members of the board. That is completely
unworkable.

It is about trying to find a balance that says, “Let’s be
clear what you must have. Let’s use the opportunity that
we have through NHSEI to introduce both mandatory
guidance—things that people have to do—and guidance
that sets out what we would consider to be best practice.”
We have been very clear about, for example, the need to
have arrangements in place to hear from all those
terribly important stakeholders, and indeed for some of
the duties, as I have mentioned already, that CCGs
continue to carry around engagement with patients and
the public, which is the other critical voice that we do
not want to lose in any of this. That is the right balance,
because it allows us to use some of those tools to keep
some safeguards in place to give some clear direction,
but it does not try to end up with either a one-size-fits-all
solution for ICBs or something that is just unworkable
because of the scale.

Dr Davies: Thank you.

The Chair: Thank you. I believe Mr Edward Timpson
indicated that he wanted to ask a question.

Q29 Edward Timpson: I did; thank you, Mrs Murray.
I want to ask a brief question, if I may, about the
proposed merger of NHS England and NHS Improvement.
I assume, although I do not know, that this is part of
the long-term plan that was set out by NHS England,
but I hope it is a direction of travel that you are both
comfortable with. Could you explain what you see as
the practical benefits of the merger, in terms of both the
working behind the scenes to ensure that we keep quality
high in the health service and the experience of patients,
who will be on the receiving end of those services?

Amanda Pritchard: This absolutely, again, falls into
the category of formalising, in large parts, the way
NHSEI already works, but removing some of the slightly
more bureaucratic and legal barriers that we have in
place at the moment. I came in two years ago as the
chief executive of NHS Improvement and into Mark’s
role as the chief operating officer of NHS England at
the same time. Certainly, my experience over the last
two years has been that, in practice, NHSE and NHSI
really do work, to all intents and purposes, as a single
organisation—but, as I say, with some of the bureaucracy
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that is still around that—and that has been absolutely
essential over the last 18 months, particularly through
the pandemic.

NHS leadership absolutely has to speak with one
voice and has to be able to have consistent decision
making. We have to have a way of managing, where this
comes up, the tensions that sometimes arise between
different parts of the system, but also leading in practice
that integrated working and joined-up approach, right
from the top. It was really only, I think, the 2012 Act
that brought in the separation formally, legally, so in a
sense what we are doing is stepping back to something
that was always the way the NHS worked prior to that.
As I say, we are really now just formalising the way
things currently work, and have needed to work over
the last 18 months or two years.

Edward Timpson: Thank you.

The Chair: Thank you. Now we will hear from Mr Chris
Skidmore.

Q30 Chris Skidmore: I know we have spoken about
the need for flexibility in the composition of ICBs and
also their related duties. I wanted to ask, though, whether
it would be helpful if there were greater clarity in the
Bill on the role of universities when it comes to training
and education. I would think I am the only person in
Parliament who has been both a Health Minister and
Universities Minister, and it was very clear to me, when
dealing with healthcare education, that there was not
the integration around higher education and health in
the way ideally we should have set it out. The Bill
provides an opportunity to perhaps rectify this.

Also, I wanted to ask for your views on the duties for
the ICBs, particularly around research and innovation.
It may be a terminology issue, but the duty to promote
innovation and to promote research, through the ICBs,
is only
“on matters relevant to the health service”

or
“in the provision of health services”.

It does not cover the care system. I would have thought
that when we look at the very definition of an integrated
care board, it should actually be promoting research
and also innovation when it comes to the care system,
as well as health services. I would greatly appreciate
your thoughts on that.

Amanda Pritchard: It is a very good reflection on the
importance of education as one of the key partners that
would absolutely come round the table. I think that is
where the ICS structure really helps us as well, because
it allows that broader partnership construct, including
education and local authorities. I would say—again,
from some of the visits I have done recently—that
people are really clear about the importance of things
such as housing as part of the partnership, as colleagues
would expect. Lots of people with different perspectives
and different important roles in the system absolutely
need to come together around that broader ICS structure,
I think, to really give us the maximum benefit from the
legislation that is proposed.

To pick up specifically on education, you are right to
say that there are two parts to it. Clearly, there is a role
for education providers, whether that is schools, universities
or other providers. Part of what we have written into

the expectation of ICSs in this core role, which is about
contributing to the broader economic and social inequalities
agenda within their own area, speaks directly to that.
That is as much about education, training and employment
within health and care as it is, of course, about the
wider economy. The NHS, as an anchor institution in
many parts of the country, can be an important player
in that as well; so it is very clearly our expectation that
education will be a key partner in all those different
ways.

On research and innovation, as you have rightly
noted, there is again a carry-over from the CCG
responsibilities, which carry over into integrated care.
We have made it clear in guidance that we see this as
a really critical opportunity. Certainly, that is not and
should not be limited to health. However, again, we
have seen during the pandemic in the last 18 months
that the power of bench-to-bedside translational research
could not have been clearer, as well as the opportunities
now to write in, right from the start—certainly through
what we have been doing on guidance—the expectation
that that research would be strongly supported and
encouraged by integrated care systems as they go forward.
Again, that is absolutely with the grain of what the
health service wants to do and intends to do. Mark, did
you want to add to that?

Mark Cubbon: Just two key points. With universities,
we would expect them to be heavily engaged at place
level. We have recently published some guidance with
the LGA, which considered how we get place-based
activities and partnerships so that we have places thriving—
the guidance is called “Thriving places”. We also talk
about the benefits of the university sector being involved
with place-based arrangements, to do all the things that
Amanda just set out.

Therefore, we certainly expect that local arrangements
and local dialogue, co-ordination and planning around
education for local communities can help with recruitment
and the workforce contribution that it can make, but
also for the betterment of the local community itself.

We would also expect, probably at partnership level,
some university input, whether from an academic health
science network or indeed colleagues at NIHR. We have
recently been doing sessions with NIHR to talk about
how to ensure that our clear ambition for this translational
research and this health and care research can really be
brought to the fore. It is a key pillar of activity that has
seen us through some really difficult times during the
pandemic and one that will also be essential as part of
our recovery.

The Chair: Thank you. We now move to the shadow
Minister, Mr Justin Madders, and Mr Alex Norris.

Q31 Justin Madders: Good morning and congratulations
on your appointment, Ms Pritchard. Obviously, the
NHS has got lots of challenges. Covid is still very much
in play, and there are the waiting lists and the workforce
crisis. To your mind, which is the biggest challenge that
the NHS faces and how will it be addressed by this Bill?

Amanda Pritchard: One of the really important things
in all of this, of course, is that we do not over-claim for
what the Bill will achieve. If I look at what has happened
in the NHS over the last 18 months to two years, it is
absolutely clear to me that the ability to work together
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has been critical to the ability of the country to respond
to covid, and the opportunity now to strengthen those
arrangements, write them into legislation and remove
some of the barriers that exist will be an important
factor in helping the health service now, in partnership
with local government, education and others that we
have talked about, absolutely to recover from the challenges
of the last year and to continue to build on those really
strong local arrangements that have been such a hallmark
of the way that things have worked over the last couple
of years.

But of course, that is only one part of what it will
take for the NHS to respond to the challenges that we
have at the moment. It is absolutely right that the NHS
staff, who have worked so tirelessly over the past two
years and of course beyond to look after what we now
know are over 400,000 covid in-patients, get the backing
and the funding they need, not just to deal with what is
very much still with us, with covid in our hospitals and
communities right now, but absolutely to make sure
that we are as front-foot as possible in tackling the
inevitable backlogs that have built up over the past
couple of years.

There is a complex set of things. Workforce is critical:
the support we give to the people who have already
done so much for us—we continue to invest in them and
support them, so that we have the right pipeline for new
staff joining, the right skills and the right support. Then
there is the funding that we need to do the work that we
have, and the capital funding to invest in some of the
transformation that has already begun and needs to
continue. But also, I think the Bill provides us with the
framework to continue to support that really powerful
local joint working that we have seen over the last two
years, and which we are already seeing really at the
heart of the covid recovery within the NHS and more
broadly.

Q32 Justin Madders: You touched on funding. You
will obviously be aware of what NHS Providers and the
NHS Confederation said last week about what might be
required to address the operation backlog. Do you
think that figure is about right?

Amanda Pritchard: It is worth saying that there are
some big unknowns in the position at the moment. We
just do not know, really, how covid is going to play out
over the next few months and years. One of the things
that colleagues have talked about, and are very aware
of, is that a lot of people did not come forward for care
over the past two years. One of the messages that I
would like to give again is that, for anyone who is
concerned about symptoms, the NHS is absolutely open
for business. Please do come forward and seek diagnosis,
treatment and support.

We do not know, as we sit here today with two big
variables, quite how things are going to play out. What we
can say for certain is that today we have over 6,000 people
with covid in hospitals. It is costing the NHS more both
to care for those patients safely, with all of the infection
control arrangements that need to be in place—

The Chair: Thank you for that, but I just remind the
shadow Minister to keep within the scope of the Bill.

Q33 Justin Madders: Of course. I was merely responding
to the answer that was given. In terms of how the Bill is
implemented, what would you say success will look like
in five years’ time?

Amanda Pritchard: Actually, in some ways that does
link to what I was just saying, because—you would
expect me to say this—just to reflect the reality of where
we are now, covid is still with us, but we also have a real
commitment and opportunity to lean in now to that
recovery of routine services. I think success looks clearly
like we now have the platform right to be able to
continue to evidence that local partnership working is
really making a difference. What does that mean? It
means partnership in practice, both to deal with the
current challenges that the NHS is facing and will
continue to face, and to start to show that we can really
eat into the backlog of routine care that we know is
with us and make the commitment, which I know is felt
so deeply across the NHS, to tackling inequalities and
really trying to think about some of those long-term
planning commitments that talked about prevention
and outcomes.

We want to see progress against all those things, but
we also want to continue to support local systems, as
they have been all the way through, to partner together
to continue to deliver things such as the vaccine programme
in really innovative ways. For me, this is all about
putting the NHS on a firmer statutory footing, whereby
partnership becomes the way that we do things, building
on what has happened over the last few years and
removing any remaining barriers that we know exist
and which stop us progressing with the really important
job now of improving care for the population and for
our patients.

Q34 Justin Madders: Could you just turn that around
to the patient’s experience? I know that there are so
many different variables in this, but from a patient’s
perspective, how will the Bill improve their experience?

Amanda Pritchard: Thank you for that, because from
the NHS perspective, the reason we have been supportive,
particularly of the integration parts of the Bill, is that it
is all about what it enables us to do for patients. Mark
and I have done a lot over the last few weeks and months.
We have seen so many examples in practice of where it
is about the ability to work in partnership, whether that
is about mental health crisis lines that are partly delivered
through the voluntary sector, with a bit of funding from
the NHS, but with support from specialists and mental
health trusts as well as primary care. It is about coming
together to create those sorts of innovative services,
whether it is children’s and young people’s services, such
as in south-east London, or whether it is in schools,
picking up where children and families have medical
and health problems. It is about linking them to the right
support within local government, housing and so forth.

That is the sort of thing that we have seen develop
over the last few years. As I say, it has been turbocharged
through covid, but what we now want to do—this is the
critical part of the legislation—is to make that easier.
We want to make it the norm and allow people the right
opportunities to come together and think about what
their population needs and what will make services. It is
back to the triple aim of improving the health of the
population, the quality of care for patients and the
sustainability of services. But ultimately, it is about
being able to work together to set up those sorts of
innovative arrangements, to see them embedded in practice
and to see the NHS working in an integrated way
around individuals as the norm. Let me bring in Mark,
because this is absolutely his operational space.
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Mark Cubbon: Thank you, Amanda. Going back to
what patients can expect to see, I think they can expect
our local integrated care systems to continue all the
efforts to engage with our communities and talk about
how we are planning to provide more joined-up care for
our communities, because that is one of the key benefits
that we will get from the new arrangements. There will
be fewer hand-offs in care and fewer organisational
boundaries for patients to bump into occasionally, so
that we can have joined-up conversations and talk about
how things are going to be better. Our local systems,
leaders and clinicians will be better placed, so that we
really face into and talk about how we will reduce the
inequalities and deliver better outcomes. That engagement
will be really important, and I think we will build on
what works well at the moment and continue to make
sure that the patient point is front and centre of all that
we are trying to do. We have clinicians leading the
charge, in terms of the delivery of those services.

Justin Madders: Is there time for a quick question?

The Chair: Absolutely.

Q35 Justin Madders: In terms of the reorganisation,
we know that they always come with a price tag. Do you
have a figure for how much the reorganisation that will
follow, which is being undertaken as a result of the Bill,
will cost the NHS?

Amanda Pritchard: Mark, do you want to pick this
one up? I know you have been leading on this issue for
us.

Mark Cubbon: I will indeed. This is definitely a
different change from 2012, and probably different from
any other changes that have been put in place in previous
times as well. We are very much approaching this in the
way that we have done. From the outset, we have given a
clear message and reassurance to staff who are working
in CCGs on job security, so that they know that almost
all posts, and the individuals holding those posts, will
transfer over to the new organisations. There are not big
redundancy bills attached to these changes. We very
much want to make sure that the job security is there
and that the roles are transferred—

Q36 Justin Madders: Sorry to cut across you, Mark,
but I am running up against time and do not want to
upset the Chair. I was just looking for a figure. Do you
have a figure for how much this is all costing?

Mark Cubbon: We do not have a figure for all the
changes, but we know that the CCG cost envelope,
which is attributed to every CCG as it stands at the
moment, is the cost envelope that will be allocated
to each of the ICSs as well. We are not expecting the
running costs to be significantly different from those
that we have for CCGs.

Justin Madders: Thank you.

Q37 Dr Whitford: Following on from Dr Davies’s
comments about the structure of the ICS board and the
representation of some of the sectors, such as mental
health, we have not talked much about the partnerships
this morning, so could you explain what you think their
role is? I know there are concerns about who will be
represented on them, potential conflicts of interest—
obviously, particularly around the lack of financial

transparency if private providers are used—and some
of the sectors, such as dentistry, community pharmacy,
end of life and palliative care. People on the ground, at
the frontline, are not sure who will represent them in
either of those structures to ensure that that service is
available for every community and that we do not end
up with postcode prescribing. Will there be some guidance?
How do you think that will work? I will start with Mark
and then go to Amanda, because this is nuts and bolts.

Mark Cubbon: The ICB is essentially how the NHS
leaders come together specifically to oversee how resources
are allocated and how the NHS delivers its side of the
bargain, in terms of how the rest of the ICS works and
is able to support integration. The ICP—the partnership—is
where we bring together other partners who will have a
view, an input and a role to play in that integration
agenda. That is essentially, at a very high level, the
separation of the partnership and the ICB itself.

On how we get representative views from the whole
breadth of the clinical community, again this was published
in our guidance—we have further guidance that was
published last week—which talks about the clinical
community, based on all the engagement that has been
done so far. The kind of arrangements that we are very
likely to see are where we have clinical reference groups
and clinical boards that start to shape all the representative
views that give a holistic perspective on how services
should be planned and how we should be delivering
services for our patients and communities.

Although not every individual will have a seat around
the board or partnership table, we are advising the
boards and clinicians across the whole footprint to
ensure there is deep-rooted engagement. We are trying
to galvanise the clinical community and get consensus
on the direction of travel in terms of how services
should be delivered for patients to deliver better outcomes.
That is what we are encouraging our local ICSs to do.
We are giving as much guidance as possible, but it will
be down to this local flexibility so that our clinicians
locally can start to work out how they best come
together to do all the things I just set out.

Q38 Dr Whitford: Obviously, there is quite a different
balance, in both power and accountability, between the
two organisations. Do you think there is an advantage
in there being a split, or had you expected there to be a
single body for each area making the decisions? That
surprised some people when the Bill was published.
Could you give just a brief answer on what you think
about whether having one board or these two boards is
an advantage or disadvantage? Amanda, you look like
you want to come in on that.

Amanda Pritchard: I am happy to, and Mark may
well want to add. You are absolutely right that when the
NHS went out to consult as part of the exercise that we
undertook back in February, we were describing a
single board structure at that moment. It is a change
that we proposed to Government on the back of the
stakeholder feedback that we had, particularly from the
LGA, which suggested the dual board structure, partly
because it gives the real clarity, as we talked about
earlier, about where the money flows and where the
accountability for NHS service delivery sits. It therefore
allows a wider partnership to play in, with a particular
view to all the other aspects of population health and
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the wider agenda. That is not where we started, but it is
where we now feel very comfortable, in response to the
strong stakeholder feedback.

Q39 Dr Whitford: The ICS board is very NHS, so
how do we ensure that attention is paid to the strategy
or the findings of the partnership, so that we do not end
up with a very health model, when you are trying to get
to a wellbeing model?

Amanda Pritchard: Again, you are absolutely right,
and that is a risk, which is why we started where we did.
What is now described—the requirement to have regard
to and respond to that overarching strategy—is the
safeguard that means you cannot have the NHS in any
way separated from that broader ICS structure, and
from that wider strategy for which the partnership will
be responsible. As we have discussed, I am not expecting
that that will necessarily be the only way in which wider
partners are brought into the ICB, but the fact that
there will be a local government seat on the ICB is
another important way that stops the NHS just working
on its own.

Q40 Dr Whitford: And you think “with regard to” is
sufficiently strong to ensure that that happens?

Amanda Pritchard: It has quite a specific, technical
meaning, so from our point of view we would understand
that to be a very clear direction.

Q41 Dr Whitford: Okay. That’s fine. In one of your
earlier answers, you talked about improving clinical
quality, which obviously goes along with patient safety,
both of which were my background when I was in the
NHS. But that is still going to involve procurement and
a degree of financial competition. Something that has
disappeared in England over the past decade is peer-
reviewed audit of clinical quality outcomes, which is the
outcome for patients. With the title NHS Improvement—
and it did surprise me when I came to this place that
that is not what it is about—how do you think that will
come back, because it should not just be about money;
it has to be about achieving better clinical outcomes? I
understand that the report on breast cancer, “Getting it
Right First Time”, has still not been published, even
though it was ready in December 2019. Having led on
this kind of thing in Scotland, how are you going to
drive clinical quality for patients? I will start with you,
Amanda, and then go to Mark quickly.

Amanda Pritchard: I might let Mark come in on this,
because it is something that we have thought a lot
about. You are absolutely right that the purpose of all
of this is to make sure that we are improving care and
services to patients, but with regard to that triple A, it is
also of course about the sustainability of services and
the broader population health challenge. Part of the
structure that the Bill will allow us to put in place on
things such as the provider collaboratives absolutely
begins to put back firmly at the core of how we do our
business procedures such as the clinical peer review.

We have now got the data through things such as
GIRFT, which means that we can incorporate it formally
in a structure that brings together the providers and
also crosses pathways, so that we are not dealing with
acute on its own, or with mental health or primary care
on its own. We can then look at each against best
practice and see how different parts of the system are

performing, assess some of the challenges and collectively
think about how to come together to secure improvement.
That is already happening, but the Bill will allow us to
make that much more at the core of how the systems
approach local improvement. Mark, would you like to
add to that?

Q42 Dr Whitford: Just before we go to Mark, would
you see a re-emergence of national quality audits such
as for certain cancers, which have been largely lost in
England over the past 10 years? Would you hope that
they would return?

Amanda Pritchard: Yes. There is still a huge amount
of national audit work that does take place. Thank you
for mentioning GIRFT, because we do have some other
really important improvement programmes that are
very data driven, which have an important place in this
conversation. We certainly see the proposed legislative
changes as a real opportunity to bake that way of
working in, not just nationally but through systems
coming together to do it as part of their local activity as
well.

Dr Whitford: Mark, do you have anything to add very
briefly?

Mark Cubbon: One of the major changes is a move
away from competition to much more collaboration,
and that is one of the things that the Bill sets out. That
is what we believe in and what people are looking for,
from what we hear from the service. With that collaboration
what we start to see is much more accessible input from
people and organisations, so that we can share and
learn from each other and start to instil the best practice
that we see in one part of an ICS, and have the opportunity
to discuss that and see how it can benefit other parts of
the ICS, and so reduce variation and deliver much more
consistent care to patients.

Before I started my job at NHSEI, I was chief executive
of an acute hospital on the south coast. While there
have always been opportunities for colleagues to come
together and discuss how best to approach a challenge,
and to ensure opportunities for sharing good practice
and learning from each other, the Bill starts to take
down barriers and is much more enabling than what
came before. Yes, of course clinicians have informal
ways of coming together to look at how changes can
benefit patients, but these structures are intended to
allow a much greater exchange of ideas, which will be of
great benefit to patients; hopefully we can start to
implement those ideas at greater speed.

The Chair: Before I call the Minister, I remind Members
that there will be a hard stop at 11.25 am. If witnesses
could keep their answers as brief as possible, it would be
much appreciated.

Q43 Edward Argar: Thank you, Mrs Murray. I will
try to rattle through three quick questions. I think this is
my first public opportunity to put on record, as the
shadow Minister did, my congratulations to you, Amanda,
on your appointment.

If I recall correctly, your predecessor, now Lord Stevens,
says that about 85% of provisions in the Bill were things
that the NHS asked for in its 2019 consultation. Do you
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recognise that figure, and how would you characterise
the approach that has been adopted to the development
of the Bill?

Amanda Pritchard: Thank you. I would struggle to
give an exact percentage, but the Bill certainly contains
widely supported proposals for integrated care. We have
been working very closely with our stakeholders, colleagues
across the system, you and others to ensure, as far as
possible, the same approach to consultation, listening
and hearing. You cannot please everybody all the time,
but we want to reflect what feels genuinely like a consensus
view about what will best help the NHS deliver on all
the challenges we have discussed. That is reflected in the
Bill, so thank you for that. As it goes through Parliament,
we very much want to continue to see that spirit of joint
working, consensus building and engagement, so that
when it hopefully becomes legislation in April ’22, it
lands with all the support that I think it currently has.

Q44 Edward Argar: I will confine myself to one more
question, Mrs Murray, to make sure that we do not run
up against the time limit. This question has been asked
of other witnesses, and I suspect it will be asked of
others. To what extent is this the right time to make
these changes?

Amanda Pritchard: As I said, I genuinely think that
our experience across covid has strengthened the argument
for moving to legislation now, because our way of
working in the past two years has been characterised by
integration and partnership, and that is how the NHS

and partners need and want to work—now and as we
head into next year, facing that set of challenges that
people are so very committed to continuing to tackle
together. Yes, Minister, I think this is an important Bill.
The integration agenda is not the whole answer, but it is
an important component of it, and the sooner it comes,
the better.

Q45 Edward Argar: Mark, in the minute or so before
Mrs Murray closes the proceedings, is there anything
you want to add on those two questions?

Mark Cubbon: All I would say is that collaboration
and partnership work is a key feature of our response to
covid. It is ever more critical, in the light of the question
of how we will approach our recovery. Fantastic working
has been enabled locally through necessity; now, we
hear from the whole service that we want to build on
that. We look forward to the future with that in mind;
the Bill allows us to do that.

The Chair: As there are no further questions, I thank
the witnesses for their evidence. That brings us to the
end of our morning sitting. The Committee will meet
again at 2 pm in this room to take further evidence.

Ordered,

That further consideration be now adjourned.—(Maggie Throup.)

11.25 am

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 7 September 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Health and Care Bill

2 pm

The Committee deliberated in private.

Examination of Witness

Simon Madden gave evidence.

2.1 pm

The Chair: This is the third panel. We will now hear
from Simon Madden, the director of data policy at NHSX,
who is appearing in person. We have until 2.30 pm for
this session. Good afternoon, Mr Madden. Could I ask
you to introduce yourself for the record?

Simon Madden: Good afternoon. I am Simon Madden,
director of data policy, NHSX.

Q46 Alex Norris (Nottingham North) (Lab/Co-op):
Thank you, Simon Madden, for your attendance this
afternoon. I think it would be safe to say that the
roll-out of the general practice data for planning and
research scheme did not go as planned earlier this year.
It was remarkable that despite the limited engagement,
well over 1 million people opted out. What learning do
you think we can take from that exercise for the data
provisions contained in part 2 of the Bill?

Simon Madden: We have obviously set out the position.
The Government have set out the position in respect of
GP data for planning and research, in terms of taking a
pause and having a conditions-based approach, rather
than a clear timeline for the commencement of that.
Above all else, I think that the overriding need for trust
and transparency—to build public trust in the use of
health data—is vitally important, and the ways in which
this is governed need to be transparent in such a way
that the general public can see quite easily how their
data will be used.

Indeed, I think it is a responsibility on Government
and those of us in the health and care system more
broadly to really promote the benefits of sharing data.
It is a public good and, while putting in place sufficient
safeguards and then giving the public the opportunity
to opt out of that process if they are not convinced by
those safeguards, it remains a public good and contributes
to the broader health, if I can put it that way, of the
health and care system.

Q47 Alex Norris: Do you see the process enabled by
the Bill running alongside a future resumption of the
GPDPR process—or a conditions-based continuation,
as you put it—or would they remain two separate things
that overlap?

Simon Madden: Essentially, they are separate in terms
of process. The general public will not make a distinction
between any things to do with their health data. Whether
it is the draft data strategy that we published earlier in

the year or the GP data for planning and research
programme, to the general public it is about their health
data.

It is incumbent on us to make sure that we have a
strong narrative that reflects all aspects of health data.
We need to reset the relationship between the patient—the
citizen—and their health data, so that a perception does
not arise that we are taking their trust for granted,
because that is certainly not the case. The provisions in
the Bill around data are meant, to some degree, to
provide clarification where there is some confusion in
the current framework about how and when data could
be shared.

Alex Norris: Building on that point—

The Chair: Hang on a second. I had better give
somebody from another party a chance.

Karin Smyth (Bristol South) (Lab): Chair, I have
another question.

The Chair: I will come to you in a second, Karin. I am
just trying to balance it between the respective parties.

Q48 Dr Philippa Whitford (Central Ayrshire) (SNP):
Obviously, a lot of the detail will only be there when the
regulations are laid, but there has been a lot of concern
in England about the talk of data being provided in a
pseudonymised form to commercial companies. Is this
not a repeat of the care.data issue, which lost public
trust? A lot in these clauses could apply to Scotland.
We have real issues in Scotland, where we have a lot of
data sharing and analysis, and suddenly this gives NHS
Digital to demand data, whether for a registry or for
something else. It is about the commercial side; I do not
think patients have an issue with Public Health England,
universities or whoever learning from their data. The
public concern is about the idea of pseudonymised data
ending up with commercial companies.

Simon Madden: I completely understand that. We
have to be very clear about what we mean by “commercial
companies”, because pharmaceutical companies that
develop treatments and vaccines are also commercial
companies.

Q49 Dr Whitford: But the public are not comfortable
with that.

Simon Madden: I get that, but there is no doubt that,
in order to improve treatments, we need to contribute to
research in some way.

You are absolutely right. It goes back to my trust and
transparency point. One of the things that we signalled
in the data strategy particularly was a movement towards
trusted research environments. That is crucial. In some
ways, what we have announced on GP data for planning
and research is an acceleration of that work. We have
said that data will not be shipped around or disseminated;
it will be accessed only within the confines of a secure,
trusted research environment, with full transparency
about who has access, who runs what queries, and so
on. It will be held and will not be shared. That is the
general direction of travel that we want to see, and that
is why we set that out in the data strategy.
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We do not have to make a choice now between
enabling access to data, or sharing data, and protecting
privacy. Technology has allowed us to create environments
where it is perfectly possible for data to be accessed
safely and securely, with strict safeguards, without privacy
being compromised.

Q50 Dr Whitford: That is the public concern. My
concern is that the data in Scotland lives within NHS
Scotland. It is not under this Parliament or anything
else, and yet there is no mention of Scottish Ministers
being able to say, “We will share it in an anonymous
form. We will be able to break that code if there is a
safety issue on a medicines registry or if a piece of
research needs to be traced back to a patient.” You can
set filters within your trusted environment without handing
over pseudonymised data to a commercial pharmaceutical
company.

Simon Madden: Data will not be handed over in a
trusted research environment; it is only accessed in one
place.

Q51 Dr Whitford: But by whom? That is the public
concern. They have no issue with a public body. They
are anxious and it goes right back to care.data. The
danger is that it will set back your whole digital agenda
if you get hundreds of thousands of the public all
opting to not take part.

Simon Madden: I completely understand. That is why
I mentioned that it is incumbent on us to have not only
the right safeguards in place but the right narrative and
to engage with the public so that they understand what
those safeguards are, how they operate and how they
can opt out of the system. One of the things we have
been looking at in developing the final version of the
data strategy following the engagement is how we can
do much more on public trust and transparency. It is
not just about a one-off marketing campaign; it is
about an ongoing public dialogue and involvement of
the public in future policy considerations. Again, it goes
back to that resetting point; I think this is a reset
moment. Technology now allows us to go that bit
further than we have ever been able to go before in
terms of protecting privacy, but we have to be in a
stronger position to explain that to the public and how
it all works.

Q52 Karin Smyth: I hope that this is in scope,
Mr McCabe. I have just come from the Chamber, where
the Prime Minister is still on his feet. He talked about
integrated care records, but I am not quite sure if we are
discussing the same thing. This may not be news to you,
Mr Madden, but could you clarify whether we are all
talking about the same thing? I appreciate that you were
not there to hear the Prime Minister, but is it your
understanding that what we are hearing today about
social care is the same as the conversation we have been
having about integrated care records, personal care
records and so on?

Simon Madden: Forgive me, but I will take full advantage
of the fact that I was not there and have not seen the
statement that the Prime Minister made. A feature
of our plans set out in the data strategy—not so much
in terms of the Bill itself—is for each integrated care system
to have a basic shared care record, so that throughout

their whole health and care journey a patient or citizen
does not have to do simple things like repeat test results
or repeat their prescriptions, and so that their care
journey between health and social care, with provisions
for safeguarding and safeguarding information, is seamless.

The Minister for Health (Edward Argar): I will ask a
couple of questions, if I may, Mr McCabe, and then
perhaps the hon. Member for Nottingham North can
come back in if we have time. Moving away from what
has been explored by colleagues so far on the extremely
important protections around data sharing and data
use, can you set out how the changes set out in the Bill
relate to and will help you deliver the data strategy that
you have in place?

Simon Madden: It is important to set out that these
provisions alone, while they do much within the Bill,
must be seen in the context of that wider data strategy.
They support our ambitions, and the integration and
collaboration that is described in the Bill will be a huge
enabler for the ambitions set out in the strategy itself.

The provisions themselves focus to some extent on
tidying things up and providing a degree of clarification.
I mentioned the provisions for clarifying NHS Digital
powers: currently, there is sometimes confusion around
what data NHS Digital can share and in what circumstances
it can share it. Sometimes, that leads to problems when
data may need to be shared for very good reasons—for
justifiable reasons—but NHS Digital is sometimes not
convinced that it has the legal power to be able to share
the data. This puts beyond doubt its ability to share
data appropriately.

Another provision is on information standards. We
are making a provision in the Bill to mandate standards
for the storage and collection of data. That is important
to ensure that data can flow between different IT systems
and organisational boundaries in the health and care
system. That will then help individual patients and
improve health outcomes. We want to ensure that providers
of health and care services purchase only technology
that adheres to that set of standards, so that we have
that interoperability, and those improved outcomes for
patients, through that mandation of information standards.

We have also put in clauses around sharing anonymous
health and care information, which help to essentially
set a duty to share anonymous information when it is
legally permitted to do so. One of the lessons that we
have learned over the pandemic has been that, although
it is perfectly permissible for data to be shared—it is
legally permissible to do so—the shift from “can” to
“should” has a great impact within the system.

Our invoking of the control of patient information
regulations under existing legislation, to enable that
sharing of data and to say, “You should share data in
these circumstances,” has significantly helped the free
flow of data safely and securely within the health system.
That has had an impact on patient care. I think that the
duty to share anonymous data will help to put on a
more permanent footing some of those provisions that
we have seen during the pandemic.

Q53 Edward Argar: To what extent would you consider
it a fair characterisation that this is, in a sense, evolutionary,
and that, actually, to a large extent, the provisions
related to data—to go back to what you said—add
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[Edward Argar]

greater transparency and legal clarity around some
things that may have had to happen during the pandemic,
and give them a longer-term basis in statute, as debated
by this place? Do feel entirely free to disagree with that
characterisation, I hasten to add. I am not leading you
in any way, but to what extent would you consider that
to be a fair reflection of these provisions?

Simon Madden: I think it is a fair reflection, to a
certain degree. I think that the thing that we must
always be conscious of, particularly in the field of data
and technology, is that we see advances but legislation
often does not keep up with those advances. It is about
ensuring that everyone understands their responsibilities—
not just that the public understands the responsibilities
of organisations that are safeguarding data, but that
those organisations themselves have the right powers to
be able to share data safely and securely. I think it is
evolutionary in that sense, but it is also about making
sure that the provisions in the Bill are keeping pace with
the development of technology and how data is used in
the real, modern world.

Q54 Alex Norris: I will ask two questions in finishing,
if I may, Mr McCabe. The first is a final one on the
GPDPR promise. Mr Madden, you said that that is a
separate process to the one in part 2 of the Bill—which
I completely agree with—but that in the public’s mind,
the two are likely to be conflated, and that now would
be a good moment to reset the relationship between
people and their data. Again, I completely agree with
that. Is there any technical reason why we could not run
those two processes not as two but as one?

Simon Madden: I should perhaps caveat my previous
comments by saying that they very much are, in our
mind; it is all about health data. The focal point for us
at the moment, which we are working through with
Ministers, is the formulation of the final version of the
data strategy. Of course, the legislative provisions are
within the data strategy. It is very much the case that the
publication of that document, I think, is the right
moment for that reset where we have more intensified
engagement with the public and we really step up the
narrative around how health data is used. As one of
your colleagues said, the real detail comes in regulations,
if there are any regulations around that; and of course
there would need to be consultation before the regulations
were put in place.

Q55 Alex Norris: Finally, I remember from my time
in local government that we would talk about the desire
in social care to share data with the health service. We
talked about, obviously, regulatory barriers that stopped
us and we would welcome provisions that removed that,
but a very practical obstacle on our list of things in the
way was that the systems did not necessarily speak to
each other. Do you think that health service systems
and social care systems are ready to speak to each other
now, or will there need to be, across all integrated care
systems, a whole new provider brought in?

Simon Madden: Obviously, interoperability is absolutely
key. The information standards piece that I spoke about
is part of that, but also, outside the legislative piece,
work is going on to create a unified data architecture.
This is not about driving or having everything from the

centre, so that everybody uses the same things, but
about making sure that the architecture enables that
interoperability so that the systems can speak to each
other. There is certainly a degree of levelling up to do in
terms of digital maturity, which is another area in
which NHSX is involved, supporting the Department
and NHS England. But yes, interoperability is key. We
are not there yet; we have some way to go to make sure
that everything will flow as it should and the systems
speak to each other.

Q56 The Parliamentary Under-Secretary of State for
Health and Social Care (Jo Churchill): Mr Madden, I
would like to know specifically how the strategy will
help us to deliver integrated care within the confines of
the Bill, so that we can give better patient outcomes,
because ultimately that is what I have assumed the Bill
is striving for. You did allude to how that interoperability
gives us greater vision into the system. I wonder whether
you could help us by bringing that to life. Thank you.

Simon Madden: The best example is something that I
have already cited to a certain degree, which is the
shared care record. To some degree, that would happen
irrespective of whether ICSs and the Bill were in place,
because health and social care need to come together;
that is something that needs to happen in any event. But
what the Bill does is create the proper framework of
integration and collaboration. There are other powers
in the Bill, for instance the duty to co-operate and
collaborate, that I think are going to be absolutely
crucial. From a public perspective, they see the NHS
and see one organisation, whereas we all know that it is
a confederation of organisations, each sometimes with
different aims, pulling together. The ICS structure set
out in the Bill, plus the data provisions that support
that broader approach, will help provide that free flow
of information so that clinicians and care professionals
have access to the information they need to be able to
treat patients in the most effective way.

The Chair: Anyone else? I will assume there are no
more questions. Mr Madden, I thank you very much for
your evidence.

Examination of Witnesses

Saffron Cordery and Matthew Taylor gave evidence.

2.25 pm

The Chair: This panel is mixed. We have Saffron
Cordery, the deputy chief executive of NHS Providers,
who is joining us remotely via a video link, and Matthew
Taylor, the chief executive of the NHS Confederation,
who is appearing in person. Can you hear us okay,
Saffron?

Saffron Cordery indicated assent.

The Chair: In that case, Saffron first, then Mr Taylor,
can you introduce yourselves for the record, please?

Saffron Cordery: Yes. I am Saffron Cordery and I am
deputy chief executive at NHS Providers.

Matthew Taylor: I am Matthew Taylor and I am chief
executive of the NHS Confederation.
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Karin Smyth: Good to see you both. Thank you for
coming. I want to talk about accountability. I asked
NHS England this morning about how accountability
works in the new system and it was clear that local
accountability lies with the integrated care board—the
chief executive and the finance director, in the first
instance. We were then taken through the system up to
NHS England and Ms Pritchard then said “through
Parliament”, which she corrected to “through the Secretary
of State through Parliament”. I asked at what stage the
Secretary of State becomes involved in the accountability,
a question that she did not answer and which I would
like you both to answer for me.

We have also heard that the Bill is something the
NHS asked for. I have not met a single person working
at any level in the NHS who says that the powers given
to the Secretary of State directly, added to the Bill after
conversations with the NHS, are a good thing and are
clearly workable. That is my pretext.

Perhaps I can give the example of a constituent who
came to me about ear wax removal, which was a subject
that concerned him greatly. Will I write to the Secretary
of State as a Member of Parliament to ask him about
the lack of ear wax removal services in my integrated
care board area, or will the chief executive be the final
arbiter of such decisions? Mr Taylor, do you want to go
first on behalf of the confederation?

Matthew Taylor: Yes. There are two points here. The
first is around the structure of accountability at the
centre and while that is important, ultimately, it is a less
important consideration for health service leaders than
the relationship between central accountability and local
accountability. That is the focus of the major concern
we have about the Bill: the extension of the Secretary of
State’s powers in relation to reconfiguration, which we
think is a mistake. We think the system, as it is, is not
perfect but works pretty well. For the Secretary of State
potentially to be embroiled in making decisions not just
about major reconfigurations, but really relatively minor
reconfigurations runs the risk not only of delaying
necessary changes in the system, but of putting less
emphasis on the views of local people and of clinical
advice.

Representing my members, while the question of the
relationship between the Secretary of State, Parliament
and NHS England is one that we take an interest in, the
issue of the relationship between the centre and local
accountability is stronger. Where constituents write to
their MPs, the Secretary of State or wherever when they
have a problem, they will continue to do so, but I hope
in such a system that the first thing to happen to such a
letter is that it would be sent back to people locally who
could address that issue in a local way. It would be
ill-advised for a Secretary of State to try to involve
themselves in a question like that.

Saffron Cordery: I agree with Matthew’s point. It is
this central-local relationship that is absolutely critical
to those who are working on the frontline—trust leaders
from my perspective, and from NHS Providers’perspective.
Coming back to some of your points about the NHS
supporting the legislation, I think that is absolutely
right. The NHS has come together to support the
direction of travel of this legislation, but I think it is
worth saying that that agreement was based around an
August 2019 set of proposals, when the whole NHS
came together on the basis of some recommendations

from the Health Committee. It is important to remember
that the legislation has changed somewhat since then.
We have had a number of elements added to the Bill
that sit around the central bit that the NHS agreed with,
which probably changed the context somewhat. It is
worth remembering that the local reconfigurations issue
that Matthew Taylor raised is a very important one.

There are elements as well in the nature of the relationship
between the Secretary of State and NHS England in
terms of the operating context and its ability to intervene
in what goes on nationally, and the knock-on effect
locally on trusts. There are some really big issues there,
which come together.

The other thing to say is that, often, Secretary of
State powers may seem like small elements, but taken
together, the cumulative impact can be seen to erode
that local accountability. We would hope, whatever
happens, that if someone has an issue with ear wax
removal, they speak to someone at the most appropriate
level to get something done. That is what subsidiarity is
about: the delegation of powers to the most appropriate
level, and it is really important. It is also important for
accountability, because you cannot have a Secretary of
State saddled with taking a thousand tiny decisions in
an organisation and a system as complex as the NHS.
That is one of the challenges of this local reconfiguration
issue that is arising.

Karin Smyth: Chair, can I come back?

The Chair: I will come to you if there is time, but I
want to move on. Dr Davies.

Q57 Dr James Davies (Vale of Clwyd) (Con): Thank
you. I have a general question about the key feature of
the Bill: integration of services. What is the experience
of your members with regard to that and have those
views changed thanks to the pandemic? Perhaps we can
hear from Saffron first.

Saffron Cordery: The experience of the pandemic,
which is a seismic and far-reaching event, really put the
frontline of the NHS and other local public services in
the frame for delivering for their local communities, and
for supporting each other and helping each other out
with mutual aid. What we saw there was one very good
and important example of how local partnership working,
local collaboration and local integration was working in
very different ways up and down the country.

We had some common features of all integration,
something you would expect at a time of crisis, where
there is a lot of command and control and procedures
that go on in a state of civil crisis such as this one. We
also saw different communities responding in different
ways. That is one of the most important points that
I want to make about this legislation. In terms of
collaboration, we have to see a piece of legislation that
is as enabling and permissive as possible. Obviously,
legislation has choices. You go down different routes.
Really prescriptive legislation will not help in this situation,
though. We have to reflect the progress made in some
areas and the need for encouragement and support in
other areas to get where we want all ICSs to be: that is,
really effective and delivering what local populations
need. A permissive framework is critical. Going back to
your question, it is right that the pandemic has shone a
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light on both the potential of ICSs and collaboration in
particular and the challenges we face right now in
implementing any new proposals due to the operational
pressures facing the NHS, local government and other
public services.

Matthew Taylor: I agree with Saffron. There have
been some very good examples of local collaboration,
such as the vaccination programme and reaching out to
communities where initial take-up may not have been
what we had hoped. There is some really impressive
work there. That work presages the wider commitment
within the health service to a strategy of population
health, which addresses not only those people who
express demand but those who do not. We wish that
they would, because that is one of the things driving
health inequality.

I have been at the confederation only three months,
so I look at the legislation from the perspective of a
wider interest in public policy over 30 years in government
and outside it. This is a very interesting and innovative
example of policy making. We have these integrated
care systems in large parts of the country, so the policy
has already been enacted ahead of the legislation. Though
that may raise democratic issues, it enables us to see in
practice how people are taking the principles of service
integration and focusing them on population health.
Despite the challenges of covid, a challenging funding
context, and the issues around social care—which are
hopefully being addressed in one way or another—we
see across the country that there has been a whole array
of interesting bits of innovative, collaborative work
around issues of population health, prevention and
addressing health inequalities.

I want to emphasise a point Saffron made. If you
look around the country, you see some systems that are
well advanced in their collaboration and other systems
that are not. This is for a variety of reasons; in some
cases there are issues to do with boundaries and such.
Like Saffron, I think it is really important we have a
permissive regime that allows these systems to evolve at
a pace that is right for them and the places in which they
operate. Over time, the systems will move forward, but
it is actually a really effective way of working. It would
be a mistake to try to impose exactly the same way of
working on every part of the country. It would mean
those who were ahead will be pulled back and those
who are not quite ready to make integration work will
be compelled to tick boxes, as it were, rather than work
on the development of the relationships that we need.

Q58 Edward Timpson (Eddisbury) (Con): I want to
build on that point about permissiveness and take it a
step further in terms of the specification in the Bill
around ICBs and ICPs—the boards and partnerships.
A lot of us on the Committee have been requested to
look carefully at individual parts of the healthcare
system. That does have a generality to it, covering
mental health, children, palliative care and so on, and
their representation is very clear within partnerships
and boards. Based on your views around permissiveness
and flexibility and the different paces ICSs are currently
at, how do you see this? How do we reassure people that
their views and the particular parts of the health system
they represent will get a fair hearing and that the
accountability structures will be in place to make sure
they are able to come back if they feel they are not being
addressed properly?

Matthew Taylor: That is an important point. Let me
be completely open about the conversation within the
confederation about this issue, for example. We have a
mental health network representing mental health providers.
Their preference would be to specify the need to have a
mental health leader on the board. We as a confederation
recognise that view and represented it, but that is not
our view overall. Our view is that, partly because
configurations differ from place to place—in some places,
mental healthcare and community are together, for
example—but for a variety of reasons, we would not
want to specify further the membership of those boards.
Again, that is to maximise local flexibility.

If people feel their voice is not being heard, then that
is something they are going to say. We will have to see
how this system evolves, but let us start with—going
back to a word used earlier—the permissive regime and
see how that goes, because after all it is in the interests
of everybody in the local health system that they hear
the voices they need to hear.

Saffron Cordery: I agree. This is a thorny issue but I
suppose it is one of either, depending on how you look
at it, the opportunities or the casualties of creating another
level of governance in a local system. When you are
thinking about putting collaboration on a statutory
footing, you have to surround it with some kind of
governance to ensure the effective operation of that body.

It is a tricky issue. You cannot have an integrated care
board—the board that will govern how funding flows
through and how priorities are agreed, decided and
implemented—that is so enormous that it becomes
unworkable, but there has to be a clear balance between
making sure it is not only the big and the powerful who
are represented there, but also all the rights and appropriate
interests. There are a number of positions specified in
the ICB board arrangements, and it will be interesting
and important to see how different ICSs use those roles,
particularly the non-executive or wider partnership roles
that are specified, in order to have a broad range of
voices around the table.

It is worth remembering that many other organisations
and structures will be taking part in the ICS arrangements.
You will have things like provider collaboratives, which
are not in the Bill but feature heavily in the guidance that
comes from NHS England and NHS Improvement,
which are precisely about organisations working together
to deliver on local priorities. Many of those are led by
mental health organisations focusing on what they need
to deliver.

There are other structures within these arrangements,
but no one would say it is ideal. It is not the most ideal
solution, but it is very difficult to get to a final configuration
that is both workable in terms of numbers and reflects
the multiplicity of voices in a locality. It is important to
have the right engagement at every single level and the
right channels feeding up information and priorities,
and to understand what is really important in a system.

Matthew Taylor: Today the Government have been
talking about the importance of integration in the
context of its announcement on health and social care.
One of the big questions is going to be about the powers
that are devolved within systems to places, and I think it
will be at the place level that we will see service integration.
The evolution of place level forms of accountability is
an important part of that, and again a reason why it is
really important to allow these structures to evolve
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locally. I suspect that in some areas more power will be
held at the system level and less at the place level. In
other places, it will be the reverse, with most of the
action taking place at place level. That reflects the nature
of places, the legacy of those places and the relationships
that have built up.

Q59 Chris Skidmore (Kingswood) (Con): I wanted to
turn to workforce planning and your views on clause 33.
The NHS Confederation, in its written evidence, has
suggested that the five-year period for a strategic review
on workforce planning is too long. That mirrors my
amendment, which has a crack at this. I have suggested
an annual review. It was suggested this morning that two
years might be the right time length. I see that the NHS
Confederation has suggested three years. I want to get
your organisations’views on what a strategic review should
look like, but also on the format and how a strategic
review should be undertaken so that it actually works as
an act of co-creation, rather than being directed centrally
by the Secretary of State on to Health Education England.

Matthew Taylor: My area of expertise before coming
to the NHS Confederation was work and the future of
work, on which I advised the Government, and one of
the things I know from that work is how quickly the
world of work is changing. It is impacted by a whole
variety of things—not least, of course, substantial
technological change. In a world where work is evolving
very quickly and population needs are evolving, five
years is simply far too long. If it were one year, we
would be happy. We have fastened on to two years. That
would be the minimum that we would want as a gap
between assessments of workforce need.

It is also—to emphasise the point that I think you are
making—important that this review gathers evidence
from a whole variety of bodies, because an enormous
amount of extremely good work is taking place around
work. Predictions of workforce need are imprecise, so
hearing from a variety of voices is important. This should
be an independent process, in which independent expertise
is brought to bear; there should be wide consultation with
those who think about these issues; and a two-year plan
would, I think, be an improvement on what is in the Bill.

Saffron Cordery: We also support this amendment
and the work that has been done by the confederation
and others on this. There is one other element that I
would add to this that supports this perspective. It has
been really hard, across NHS workforce planning, to
light upon one version of the truth, in terms of workforce
numbers. Anything that starts to move towards a collective
perspective on workforce needs and workforce planning
will be absolutely critical.

Getting an agreed perspective on how we create that
figure will be fundamental. In my time working across
the health service, there have been many different
perspectives on workforce—on the gaps, the numbers
who are in roles, and what those roles need to be. It is
important to have lots of views, but I think this is also
important. Although, as Matthew says, it is not a precise
science, we need to light upon a version that is independently
agreed, but that we all sign up to as the numbers we are
working to.

Q60 Karin Smyth: If I may, I will return to the
permissiveness and place conversation. I agree with
the Bill’s direction of travel around place. I do not like
the word “permissiveness”, because we have essentially

a local cartel of healthcare providers deciding on resources
and their allocation, and that locks out local communities.
I am a bit suspicious of the NHS being given permission
to do as it sees fit. That is why I put forward the example
about ear wax removal—because that matters to local
people, as we all know; that is what some of these things
come down to.

The Bill falls apart because of the governance
arrangements and the accountability, which does not
follow the logic of place-based commissioning. My
solution for the Government, should they wish to take
it, is something around a good governance commission,
based on the previous appointments commission-type
process. It would bring in skilled people, with clear role
descriptions, clear skills and a degree of independence.
It would have the trust of local people, and would bring
these very powerful chief executives together with local
leaders to explain why, in Bristol, you cannot have ear
wax removal, or why you are closing certain provision
and opening it in Derbyshire or wherever. Have you had
an opportunity to look at my proposal for a good
governance commission and locally accountable chairs—
perhaps elected, or appointed? What do you think
of that as a solution that would bring power and
accountability closer to local people?

Saffron Cordery: The issue of accountability is absolutely
fundamental. One of the things we have not talked
about much in this sitting, and which is not talked
about that much, is the presence of two bodies in the
system. We have the ICB, but also this partnership body
that brings together a number of wider partners—
particularly local government—with democratic
accountability, which I think is really important.

I am wary of adding too much into the structures in
the Bill. I understand your perspective on permissiveness,
and we need to make sure that there are checks and
balances across the whole system, but I would be wary
of adding in another structure alongside everything we
have. One of the features of this legislation, as I have
said throughout the process—we have met the Department
of Health and Social Care and talked to their Bill team,
who have been very open and helpful—is that it does
not really streamline in the way that it thinks it might. It
adds to existing structures and processes, rather than
starting from a clean sheet of paper and building something
that might be deemed to be a good enough model; we
will never get to the perfect model.

Right now, what we do not need is a root-and-branch
dismantling of NHS structures and something wholly
new put in their place, but I think there has been a
missed opportunity to look at where we could streamline
more. On that basis, I think it is important not to add
more in, and it is fundamentally important that we look
at the different roles and structures that already exist.
From a trust provider perspective, working both at
place and within provider collaboratives, and looking at
the governance of unitary boards with non-executives
and in some places also with governors and members,
we see that there is that element of engagement with the
community that you perhaps do not see in other places.
I do not think it speaks entirely to your cartel point, but
it is a step along the way that is well established and well
used in many places.

This is a thorny and tricky issue. Using existing
structures of accountability will be really important, as
well as using the new ones, but I would not want to see
anything new added in there.
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Matthew Taylor: I largely agree with that, but another
point is that if there is a broad policy thrust in this
legislation, it is away from a medical model of health
towards one that focuses more on social determinants.
In the best partnerships—we talk often about West
Yorkshire and Harrogate, for example—there is an
incredibly strong relationship between health service
leaders and local authority leaders. That will be a
critical factor in the success of the system. When I look
at the best practice emerging in the integrated care
systems on issues such as prevention and population
health, I see leaders starting to talk about issues such as
housing, employment and public space, recognising their
importance to health. In one way, that is a progressive
move, and one that will probably lead to a louder voice
for a variety of local interests, if we understand health
much more in these socially determined terms, rather
than simply through the medical model.

We had a big announcement today about social care
reform, and there is a set of issues that are not in this
Bill—issues around health and social care integration,
how it will work and how accountability will work. It
remains to be seen how the Government address that
question.

Q61 Dr Whitford: Matthew, you mentioned that the
degree of local integration varies, and that it is impacted
by things such as boundaries—particularly the relationship
between NHS and local government boundaries in the
shift to a wider view of wellbeing. How much of a
problem is it that the number and the footprints of the
ICSs are different from those of the proposed sustainability
and transformation plans? Are people who were growing
together suddenly finding that they are no longer working
together, and that they will have to start working with
someone else? Do you not see that as something that
will hold things back?

Matthew Taylor: It is a challenge.

Q62 Dr Whitford: Is it a necessary challenge?

Matthew Taylor: Whenever Government are faced
with issues of boundaries, there is no solution that will
not upset a lot of people, and this of course has been a
vexed issue. I go back to the need for local flexibility. I
will not name particular systems, because I do not want
to speak for them, but I am thinking of two systems. In
one, there have been many years of integration and
collaboration, and an enormous amount of collaborative
work. There, boundaries are probably much less important
than they were in the past. In the other, an ICS is being
established that will oversee two places—a city and a
county that do not have an enormous amount in common.
There, the ICS will have to develop its own proposition
about the value that it will add. It would be a mistake
for that system to want to draw up an enormous amount
of power from two places that are working pretty
effectively and would not benefit a great deal from deep
integration.

The pattern is different from place to place. That is
why we need to allow things to evolve in the light of
local circumstances. It is always difficult when boundaries
are not coterminous or shift. All I can say is that health
services are used to these kinds of challenges, and most
who have reached the top have probably worked through
at least one of these challenges in the past, and know
how to go about it as best they can.

Q63 Dr Whitford: Obviously, the delivery will be
different, but the aim will be the same. What mechanism
do you see evolving to allow the sharing of good
practice? The integration of health and social care has
been going ahead for seven years in Scotland, and we
know how difficult it is. It is exactly as you say: some
areas have made amazing innovations, and others are
struggling. In what forum do you see one place being
able to learn from another’s experience?

Matthew Taylor: That is a fascinating question. My
view, which goes back many years, is that you need the
right combination of strategy from the centre and
identification of the right thing to do, where there is
clearly one best thing to do, although Whitehall has a
slight tendency to exaggerate the number of areas in
which there is one best thing to do. Then you need
peer-to-peer, or horizontal, learning. Providers and the
confederation do a lot of work with our members to
share best practice. A week will not pass without one of
us publishing something around good practice, and
bringing our members together to share that. This is
another reason why it is important to have local difference.
It is in a system of local difference that you will get
more innovation. As long as you have innovation coming
through, really strong organisations spreading good
practice and a centre that focuses on where it can add
value, you have the capacity for a self-improving system.

Dr Whitford: But how do you—

The Chair: I am wondering if we should hear from
our other witness.

Dr Whitford: I was going to ask Matthew all my
questions, and then go to Saffron with them all.

The Chair: Well, you only have about two minutes.

Matthew Taylor: By the way, I think it is important
for us to learn from Scotland. We have been having a
conversation in the confederation about the importance
of recognising that we have different health systems
now across the UK, and that there is an opportunity
here for good learning.

Dr Whitford: Saffron?

Saffron Cordery: In the interests of time, I will say
that I do not have a huge amount to add. Peer learning,
peer challenge and peer support are absolutely critical.
Variation, in its broadest sense, is important, and you
can call that innovation or whatever you want. How you
respond to local circumstances is critical. That is why
cookie-cutter mode does not really work. Going back
to your point on boundaries, they are, of course, a
vexed issue. I know from my time in local government
how vexed an issue it is there. Any kind of local government
reorganisation can tie you up for years and years. It is
worth remembering that boundaries were challenging
at the start of this process. A number of STPs, which
were the forerunners to ICSs, had boundaries imposed
on them, rather than choosing those boundaries.

There have been a few policy developments that perhaps
have not been as widely discussed as they might have
been, including the fact that coterminosity with local
government, although not necessarily the wrong step,
was brought in relatively late in the day and did lead to

49 50HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



some of the later boundary changes, as we have seen. I
am not saying that that is wrong, but it demonstrates
the need for wider discussion, consultation and engagement
with the NHS and local government system as a whole
before the decisions are made to help understand how
best to do it. Sometimes just saying that it must happen
and decreeing that is not the best way of making
something a smooth operation that gets the best out of
local systems. On occasions, there is something in the
process of policy-making that could be looked at.

The Chair: We had better move on.

Q64 Justin Madders (Ellesmere Port and Neston)
(Lab): Good afternoon. Obviously, you have the ICB
and the ICP both within an ICS. If there is a disagreement
between them about the direction of travel on a particular
policy issue, who arbitrates? In your opinion, who is
likely to be sided with in such a dispute?

Matthew Taylor: I defer to Saffron on that one.

Saffron Cordery: I think this is one of those elements
that we have seen quite a lot of throughout the legislation
in terms of where is the recourse—that is not the right
word, but I cannot think of another one right now—if
things go wrong. Collaboration by its very nature is a
positive process where willing parties come together to
reach agreement. Everyone’s hope and aspiration is that
that is how ICSs will work overall, and that is how the
ICB and ICP will work together. It is not currently clear
how there will be recourse to arbitration or dispute
resolution, if you like, in the process of this legislation.
We have seen an optimistic approach to how this legislation
has been brought together—rightly in some senses—and
of course we do not want a situation where we are
anticipating that the evolution of a new way of working
will not be functional. At the same time, the role of
legislation is to anticipate what can go wrong, as well as
to support what needs to be done. It is not yet clear how
some of this will shake out in terms of where ICBs and
ICPs need to turn to should there be challenges, issues
and disagreements. We have to remember that those
bodies, once they have their independent chairs and
accountable officers and chief executives, sit within the
NHS system, so they sit within the regional NHS England
system and within the overall NHS system. Routes will
be pursued, but at the moment it is not clear to me how
disputes, for want of a better word, will be resolved.

Matthew Taylor: The only thing I would want to add
is that during covid, we have understood the scale of
health inequalities. The evidence has been that those
inequalities are growing. That has demonstrated that
we need a conversation between the health service in
relation to how it deals with the demand that is presented
to it and the wider question about how we address
population health. In some cases, that might mean that
you have some creative tension between those two levels.
As Saffron said, it will come down to the quality of
relationships, and if those relationships break down, I
am sure that the centre will need to intervene to address
that because the system cannot work if it breaks down.
But the fact that those two bodies might have a slightly
different emphasis and focus is probably a good thing
because this debate about how we best use our health
resources to address population health and health
inequalities is an important debate for us to be having
nationally and locally. Let us face it, we have not got
this right up till now.

Q65 Justin Madders: On the Secretary of State’s
powers of intervention on reconfigurations, is it your
understanding that a local system could agree across
the board that particular changes were necessary and
actually that it was important for reasons of patient
safety that those changes were made but that the Secretary
of State could intervene at any time to stop them?

Matthew Taylor: Yes, unfortunately that is our
understanding, and we think that it would be a retrograde
step. It is not a power that I would want if I were
a Secretary of State and I wanted to focus on strategic
policy questions. I would not have advised the Secretary
of State to want those powers.

Our view would be that we should remove the extension
of the Secretary of State’s power entirely, but, failing that,
we should put some guard rails on in relation to hearing
the views of local health overview and scrutiny committees,
getting local clinical advice on what is best and having a
public interest test that should be passed. If those guard
rails were in place, we could cope with this.

What we do not want is a chilling effect on the capacity
of local leaders to make the decisions that they need to
make to use their resources effectively. The third element
of the triple mandate is the effective use of resources,
and that involves making decisions at a whole variety of
levels around how you configure services. If you feel
you are going to go through that process and potentially
engage local populations in difficult conversations, and
then at the end of the day a local MP, for whatever reason,
is going to kibosh that by appealing to the Secretary of
State, why would you embark on the process in the first
place? That is why, while we are very supportive of the
Bill, as you have heard from both Saffron and me, we do
think that the powers of reconfiguration are the Achilles
heel. I appeal to you to recognise that that is unnecessary
and goes against the spirit of the Bill.

Saffron Cordery: I wholeheartedly support what Matthew
says, and it speaks to a point I made earlier about adding
to existing structures in a way that really is not necessary.
I notice that you have representatives from the Local
Government Association as witnesses later on. I am
pretty sure that they will have some strong views about
what these measures do for the powers of local health
overview and scrutiny committees, because they already
have the power to refer to the Secretary of State should
they need that to happen. The powers that are currently
in place are a really effective way of doing it. People
getting something past a local health overview and
scrutiny committee is a really important hurdle for any
service change. It is already well respected, well used
and very effective. This is one of those elements that at
best is redundant and at worst is going to create a lot of
work and a lot of unnecessary tension and friction
where we already have challenge.

Q66 Edward Argar: I have just a couple of questions,
because a lot of the issues have been explored. My first
one is something that we have not touched on yet in our
questioning of witnesses. I welcome both your thoughts
on the proposals in the Bill to delete and replace section
75 of the 2012 legislation, around procurement, and
your reflections on the opportunities or challenges that
that presents.

Saffron Cordery: As we see a change in the system,
obviously the nature of how we have procured services
in the past does have to change. It is obviously a
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complex area, but one of the things that we really need
to look at is the effectiveness of the current contracting
regime, which for certain parts of the provider sector in
particular is incredibly burdensome. If you sit in a
mental health or a community trust, you are subject to
a whole host of retendering, which can have a potentially
far-reaching impact on your trust’s sustainability or the
future operation of key services. For many bits of the
system, that will be very important.

The procurement regime is fundamental. It underpins
how this will operate. We need to make sure that the
elements of fairness are upheld and that it does not
disproportionately put a burden on any one part of the
system in particular.

Edward Argar: Matthew?

Matthew Taylor: I agree with that. It is important to
remember that one of the goals of the Bill is to reduce
the weight of bureaucracy in the system. If we can reduce
the weight of bureaucracy as it applies to procurement,
that is only a good thing.

Q67 Edward Argar: My second question—I think
this has come through in what both of you have said,
but feel free to challenge it when you answer if I have
misrepresented what you have said—involves one of the
key things I have detected, which is that we must be
careful not to forget that no one size fits all in this
context. Back in the dim and distant past when I was a
councillor, I sat on a primary care trust board as a local
authority representative, and I found that joint working
could be highly effective, so what is the right balance?
You have touched on this in some of your previous
answers. Recognising that it is sometimes as much about
relationships as about formal structures, what do you
think is the right balance between permissive and
prescriptive in what we are trying to do here? How do
we strike that balance appropriately, and have we struck
it appropriately?

Matthew Taylor: Of course, one of the most challenging
questions in all parts of central Government is to get
that balance right. The one point that I want to make is
about the nature of system leadership. If you lead an
organisation—I lead an organisation—the parameters
of what you do are reasonably well defined and you
lead that organisation as best you can, and you can be
regulated as an organisation in relation to its objectives.
The thing about system leadership is that it involves
developing a concrete and specific account of how you
want to add value in a particular local circumstance—how
is it that, working as a system, you will make a difference?

By looking towards population health and engaging
local people, that proposition will vary from place to
place. It is important that, when we look at how systems
work, we allow them to develop a value proposition
that is specific to their local circumstances and their
local needs. That is why, for example, we would be very
resistant to any kind of Ofsted inspection regime for
systems, because systems are not the same as hospitals
or as schools; they are very different and their aspirations
will be very different.

When you look at the Bill, the reality of central-local
relations is that rules are set out in legislation, but then
there is the custom and practice of how Departments
and other bodies actually work. Sadly and inevitably,
the drift of custom and practice tends to be towards
centralisation. That is why it is important to avoid

things in the Bill that create an opening—this is why we
can have our concerns about reconfiguration—which
can get ever wider and thus undermine the key principles
that lie at the heart of the Bill. So we are happy with the
intentions of the Bill, but we are worried that there are
certain elements of it and certain elements that might
be involved in the operationalising of it that could
undermine its intentions.

Edward Argar: Thank you. Saffron?

Saffron Cordery: I go back to a point that I made
earlier in this session, which is that this balance between
permissiveness and prescriptiveness is critical. The August
2019 agreement, when all the stakeholders came together
to look at how we might legislate for an integrated care
system that got that balance right, I think is there. You
have to remember that what sits around a set of proposals
will have a massive impact on it, so the Secretary of
State’s powers as we have seen them, and the operating
environment overall, will have an impact on how these
proposals will be implemented, and how effectively they
will be implemented.

We cannot forget covid in this. We cannot forget the
extreme financial pressures that we are seeing. We cannot
forget demand. We cannot forget an incredibly tired
workforce. That is not going to change any time soon;
that is going to be for the next few years, so we are
implementing something against that backdrop. But if
we go back to the slightly lighter touch of the August
2019 proposals, we will probably get to a place that
would hit the spot, as it were. I reiterate that we support
collaboration in systems and the direction of travel.

The Chair: Given the time, we will leave it there. I
thank our witnesses, Saffron Cordery and Matthew
Taylor.

Examination of Witnesses

Ian Trenholm and Keith Conradi gave evidence.

3.15 pm

The Chair: We will now hear from Ian Trenholm, the
chief executive of the Care Quality Commission, and
Keith Conradi, the chief investigator at the Healthcare
Safety Investigation Branch, both of whom are appearing
in person. We have until 4 o’clock for this session. May I
ask you both to introduce yourselves for the record?

IanTrenholm:Goodafternoon.MynameisIanTrenholm
andIamthechief executiveof theCareQualityCommission.

Keith Conradi: I am Keith Conradi, the chief investigator
for the Healthcare Safety Investigation Branch.

Q68 Jo Gideon (Stoke-on-Trent Central) (Con): Thank
you for attending. Can you characterise the contribution
this Bill will make, in your opinion, to patient safety
and quality of care?

Ian Trenholm: The Bill will add value to patients in a
number of different ways. There are four areas that we
have particular interest in. The first is around the work
we expect the Government to ask us to do on oversight
of the individual ICSs. Building on the comments that
have just been made, our contributing to the assurance
around ICSs will be an important part of how we can
add value. We will do that by drawing to the attention of
local communities both the good work that is going on
in a particular place, and areas where there are some
challenges. We will also be able to look across the
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country, demonstrate where things are going well and
help with improvement, as we do with the regulation of
individual providers.

The Bill also contains a provision for us to provide
assurance regarding the way local authorities discharge
their Care Act 2014 duties. Again, that gives local
people the certainty that local authorities are discharging
their responsibilities. If you bring those two things
together and connect local authority duties around the
Care Act and social care with what is going on in
healthcare, you get a whole-system view, and we are
able to give an independent overview of that, which we
report to Parliament and the public.

There is also a provision in the Bill relating to food
standards in hospital. It is well known that people’s
recovery is aided by good-quality hydration and nutrition
that is appropriate for the social and cultural needs of
that particular place. As part of our work, we will be
asked to look at that.

Finally, building on the comments Mr Madden made
a couple of witnesses ago, the miscellaneous provisions
within the Bill on data sharing and the requirement to
co-operate are also powerful and enable us to do our job
as an intelligence-driven regulator. From the point of
view of reducing bureaucracy, they mean that we collect
data once and then we can share it among the many
partners involved in regulating different parts of the health
and care system. Those are four particular points where
I think the public would see value in the work we do.

Keith Conradi: From our perspective at the Healthcare
Safety Investigation Branch, we welcome the introduction
of this part of the legislation. We have been working in
shadow form for the past five years, without any real
powers, and the things we have missed there are likely to
be introduced in the Bill, such as power of entry, so that
we can access people quickly in an investigation. Any
investigator will tell you that the quality of the investigation
evidence, particularly interviews, degrades quickly over
time, so the ability to go in quickly is hugely important.
Also, not being able to access data that we know people
hold has been quite frustrating in our current guise. We
have sometimes had to wait for months and months for
data in order to be able to complete an investigation.

The other thing that we are particularly keen on is
being able to properly protect information that people
give us in a protected environment, so that we can ask
them to be as candid as possible with their experiences.
We want to be able to protect that information from
being released more publicly.

Jo Gideon: Can I ask just one more question, Chair?

The Chair: I am not being flooded with a whole array
of hands, so why not? On you go. I will come to you in a
second, Edward.

Q69 Jo Gideon: I just want to come back on the
hospital food standards. I know that malnutrition is an
issue that has been raised within the hospital setting.
Would you be able to set parameters for what the
reporting requirement is in order to measure standards
in that regard, for instance?

Ian Trenholm: We will be inspecting against the hospital
food standards—is that what you mean? We are not
going to be setting individual nutritional standards; we

will be inspecting against the NHS’s food standards. We
are going to deliberately make sure that our work does
not overlap with organisations such as the Food Standards
Agency, for example. To be very specific about it, we are
not going to be inspecting vending machines or taste-testing
food in canteens. What we are going to be doing is
looking at the hydration and nutrition strategies that,
say, a board in a hospital has set for its particular area.
As we go around the hospital, we will be looking at
whether that strategy is being enacted for the cultural
and social needs, in particular, of the people in that
hospital. Does that answer the question?

Jo Gideon: Yes. Well, it was more from a medical
point of view than from a vending machine point of
view. That is absolutely helpful. Thank you.

The Chair: Do you have anything to add to that,
Mr Conradi?

Keith Conradi: I think that is outside the HSIB’s
experience.

Q70 Edward Timpson: Just to follow up on the answers
that we had about the healthcare safety investigations
branch and putting it on a statutory footing, I am
speaking as someone who chaired the first national
child safeguarding panel, which was looking at investigating
what were then called serious case reviews and trying to
understand how you get to the bottom of the why
question, as opposed to simply what happened. In fact,
we used the air accident investigation branch as an
exemplar of that. It would be helpful to understand
how you think these new powers, and the statutory
footing that you will have, will help enhance your ability
to answer those all-important why questions within the
health system, and get away from the potential for it to
become a finger-pointing exercise that does not necessarily
improve the outcome for patients.

Keith Conradi: Having come from the air accident
investigation branch as my background, the whole idea
of these investigations is that we do not apportion any
blame or liability, and that we are really looking at why
an event took place when somebody came into work
planning to do a good job, and what the circumstances
around the environment were that allowed a tragedy to
occur. We use a lot of investigation science methodology
to ask those why questions, really looking at systems-type
thinking, so we do not mention anybody’s names in the
reports. We do not, at the moment, mention where the
actual occurrence took place, because in our view that is
almost irrelevant. It is the system that we are trying to
change, and the safety recommendations that we make
are, by and large, to the national bodies—often the
regulators—because we think they are best placed to
make the changes that we think are necessary.

The Chair: Do you want to add anything to that,
Mr Trenholm?

Ian Trenholm: No, thank you.

Q71 Mary Robinson (Cheadle) (Con): I declare an
interest as chair of the all-party parliamentary group
for whistleblowing. I am interested in the powers that
you are going to be taking on—how those will enhance
your work—and also in what you said about properly
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[Mary Robinson]

protecting information. Of course, part of this is about
properly protecting the person or individual who provides
that information in very many cases. I am wondering
whether this is going to enhance the ability to whistleblow
and to highlight these issues, and whether there is more
to be done legislatively and whether you see this as
being a forerunner to it.

Could I also ask about the regulatory role? With
regard to whistleblowers who raise these issues—we are
talking about safety and the best interests of patients
here—will this enhance the powers and abilities that
you have, or is more needed still.

Keith Conradi: One of the clauses actually will require
people to speak to us, so there is a compulsion on
people to provide evidence. In a way, that might help
some people who are undecided about what they should
be doing. But to balance that, it is very important to be
able to protect the evidence that is given, and there are
protections within the clauses. I think they could be
improved. But the whole idea is that we create this
space, where really the only safety valve is the High
Court, and I believe that is appropriate as the only place
where that information can actually be released.

I think it is worth saying, however, that when people
talk to us and use this sort of safe space, the whole idea
is that it is not a place where they are going to unload
stuff that will never see the light of day again; we use
that information, either in our final reports or to help us
further the investigation. It is just that it is non-attributable,
so we do not mention people’s names. The idea is that
we use it to further patient safety.

My concern about the way the Bill is currently written
is that there is a provision for coroners—some coroners—to
be able to see this information. I think that will inhibit
some people from speaking to us—and the whole point
is that people are uninhibited from doing so. Having
that potential release of information into that sphere
will, I think, degrade the ability of the investigation to
do its job.

Ian Trenholm: Building on what Keith has just said, I
think we would see the Bill as giving an opportunity to
create a safe space. It creates an opportunity for people
to talk about things that they may not otherwise have
wished to talk about. What Keith’s team can then do is
look at that information. We need to make sure that we
have the right data-sharing protocols in place. Keith’s
team can then talk to my team about what is happening
on the ground. They can do whatever anonymisation is
necessary. So we might get to hear about things that we
perhaps would not otherwise get to hear about.

That is a real positive at provider level, but if you
click up a level, you quite often find that, from a safety
and quality point of view, people’s poor experiences are
driven as much by their experience of it as a system and
the way they transit between different providers as it is
about the experience in an individual provider. So if you
have a person who perhaps is working between providers
or in some kind of community provision, they will see
multiple providers and they will become, if you like,
better whistleblowers. Our work on systems and our
assurance on systems will help as well, I think. Of
course, Keith’s team make recommendations to us as a
regulator, in the way they do to other people. So I think
this is generally a move in the right direction.

Q72 Karin Smyth: Mr Conradi, could you talk a little
about what the branch will be doing in relation to
maternity cases and how that is seen to be investigated?
You have talked about systems, but will there be a look
at all maternity cases in a system? Could you elaborate a
little on that? If I may have a second bite, you could also
talk a little about discussions now as to where we think
the relationship lies with the health service ombudsman
and being clear on the roles within this Bill and how
that might look in the future.

Keith Conradi: We currently have a maternity programme
that investigates about 1,000 cases a year, based on
quite specific criteria. At the moment, the Department
is deciding what it wants to do with that programme—where
its future lies. As far as we know, it will stay with us,
certainly until the HSSIB—the health service safety
investigations body—starts, but I think a decision has
yet to be made on whether it will actually just fall into
the work that the HSSIB does, or whether it will do
something separately with it, so I am not aware of that
at the moment.

On the second point, I am aware that the ombudsman
would like the same power to access the statements that
we take under safe space. I think that is a major concern.
Over the last five years, the ombudsman has been able
to investigate any complaint brought against us in our
current guise. It has not seen fit to do so, so I would
suggest that on the rare occasion that might be necessary,
the provision for the High Court to carry out the
balancing test and decide whether to disclose information
or not is the appropriate way ahead.

Q73 Dr Davies: Mr Trenholm, you referred to the
fact that the CQC will be assessing ICSs in future,
which was a recommendation of the Health and Social
Care Committee. You also referred to oversight of
social care provision. Can you clarify whether that is by
virtue of your assessment of the ICSs as a whole, or is it
through a local authority-targeted assessment that the
Health and Social Care Committee has also called for
in an Ofsted-style rating?

Ian Trenholm: Can we not call it a CQC-style rating?
There are two separate things. The Bill currently contains
an explicit provision about providing assurance on how
a local authority is discharging its responsibilities in
relation to the Care Act. That is important because the
way in which care is commissioned is as important for
outcomes as the way in which it is delivered. That is one
part and that is a discrete piece of work. There is a
broader piece of work that we are expecting Government
to ask us to bring forward on assurance on ICSs. It will
look at the ICS partnership board, how that works, the
ICS strategy and so forth. They are two complementary
pieces of work, but they are separate, as you describe.

Q74 Dr Whitford: Mr Conradi, you have talked about
this coming from Air Accidents Investigation Branch,
where the safe space is very tightly protected. That is
very much as has been put forward. The key concern is
the fact that coroners are listed in the Bill. The ombudsman
is already lobbying and many of us are being lobbied to
get access to safe space testimony. The Campaign for
Freedom of Information is also lobbying for that. Will
that not just kill it dead, in that you can compel people
to come and give you testimony, but you cannot compel
them to talk about all the soft weaknesses within a
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system that contributed to that tragedy or failure? Should
it not be that maybe we need to define more tightly what
is protected? All these bodies should be able to investigate
as they do now. They are not losing anything because
you would have safe space.

Keith Conradi: I totally agree with you. I think it will
have a major impact on people’s wish to speak to us. It
is not just me that thinks that; the medical unions have
said that their members are concerned. The whole idea
is that you want people to talk about, as you say, the
“soft” things. They tend to be things like the culture of
an organisation and the pressures that are brought
upon them to do various pieces of work. In the past
that has been a bit of an Achilles heel in terms of safety
in the NHS. People have often been blamed for these
things. They have been disciplined for speaking out—we
talked about whistleblowers earlier.

Anything that we can do to bring that information up
to an investigation body, which is not about blame and
liability, is going to help patient safety in the long run.
They will find their way into our final reports—that is
the whole idea of getting this information. We want to
encourage that as much as possible. I do not think this
helps. I think a previous Joint Committee looked at a
similar piece of legislation, and that came to exactly the
same conclusion. As you say, what is the problem with
other bodies such as coroners conducting their own
interviews to get the same piece of information or any
information they require?

Q75 Dr Whitford: I was on the pre-legislative scrutiny
Committee and we spent a lot of our time debating this.
It can be very easy as MPs to say, “Everything should
be available to everyone.” In actual fact, we need to
learn rather than blame. Obviously you do not want it
to be with coroners, but do you think there needs to be
redefinition within the Bill to make it clear that it is only
the testimony and documents that you are holding? You
are not stopping anyone else getting medical records,
calling witnesses and doing what they should be doing
now. The Bill almost gives the impression that you will
squash other investigations.

Keith Conradi: Yes. In a way, the powers are so
sweeping that they go well beyond what we think we
would need, and well beyond what is used in other
sectors—the transport sectors. We know that parallel
investigations will take place into many of the things
that we look at, and that is fine. The problem is that if
we have these sweeping powers, which pretty much say
that anything we touch or come across we then have to
protect, and that we can then unwind and release some
of them with a fairly bureaucratic process, that will be
difficult in terms of transparency and our ability to
share the information with others who have a legitimate
need. The key things that we absolutely want to protect
are statements given to us by witnesses and any draft
notes, opinions and reports that we generate from doing
the investigation. It is the final report that is our piece of
work that we want to produce at the end of the day, and
that is it.

Dr Whitford: Thank you. In the interests of time, I
am happy with that.

Ian Trenholm: If I could make just one point, I think
you are absolutely right: the broader responsibilities of
an individual provider, particularly around such things
as duty of candour, would still stand. Therefore, at an

institutional level, people will still need to do the things
that they always needed to do, but there is a very
specific set of circumstances that Keith was describing
where safe space may apply.

Q76 Justin Madders: I have a couple of questions for
Mr Trenholm. You mentioned the importance of
co-operation with other agencies. At the moment, are
there barriers that the Bill could help with in terms of
identifying people who may provide inadequate care
under the guise of a company and then dissolve it, move
on and create another? Is there anything in the Bill that
will help you to track those people?

Ian Trenholm: I do not think that there is at an
individual provider level. What you have just described
is our normal registration regulation process at an individual
provider level. As we start to look across individual
places and ICSs, we might be able to talk to individual
partnership boards about people who are operating
locally, but I do not think the Bill explicitly gives us
more powers to look at individual providers in any
more detail than we already would as part of our
normal registration process.

Q77 Justin Madders: In terms of what you are required
to do under the Bill, have you made an assessment of
what additional resources you will need to deliver that?

Ian Trenholm: Not yet. Obviously, as the Bill goes
through Parliament the breadth and size of what we
will be asked to do will become clear. We are talking to
a range of different stakeholders at the moment. The
NHS Confederation and NHS Providers are on our list,
as are the Local Government Association, the Association
of Directors of Adult Social Services and, of course,
various representative groups that represent people who
use services, so we are having those conversations now
around what they would expect from good-quality
assurance at a system level—but no, we have not really
got to the point of assessing this in any detail.

Q78 Justin Madders: Mr Conradi, in your submission
to the Committee you mentioned a concern about the
powers of the Secretary of State to order investigations.
You used the term “undue political influence”. I wonder
whether you could expand on what you mean by that
exactly, and what your concerns are.

Keith Conradi: We see ourselves as very much an
independent and impartial investigation body that can
sit outside the system and look into it. We would not
want to have any barriers really on where we might look
to see where patient safety could be improved. As I
mentioned earlier, we tend not to dwell on the incident
at the trust level, but try to work our way up through
the system. Ultimately, we end up making recommendations
to the Department of Health and Social Care, and in
the future I would like to ensure that we have that
complete freedom to be able to make recommendations
wherever we think that they most fit. That independence
of the system is crucial for the success and the credibility
of the organisation.

Q79 Justin Madders: In terms of recommendations,
how are they monitored to ensure that they are actually
implemented?

Keith Conradi: At the moment, they are monitored
fairly informally. There is a part of NHSEI—a patient
safety team—that looks at whether the actions that
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were promised in the response to the safety recommendation
have actually been carried out. We believe that that
might sit more appropriately with this body in the
future—NHSEI receive a rather large number of our
safety recommendations, so I do not know whether they
are the right body to monitor the actions that are taking
place, whereas I think that could sit with us. It is
important that that is just monitoring the actions, not
judging the outcome, and I think that there needs to be
a separate, probably pan-regulation-type body that looks
at whether the outcome at the end of the day mitigated
the patient safety risk that we first went out to investigate.

Q80 Justin Madders: So in terms of what NHSI do at
the moment, presumably you are interested in their
investigations and ongoing work, but there is no formal
method by which they can report back to you so that
you can be satisfied that things are progressing?

Keith Conradi: Informally, we have a good working
relationship, so we are interested. We get the response
to the safety recommendation and we internally look at
that and consider whether we are happy with it. If we
are not, we would send out letters to say that we would
like further information. We want to put this on a more
formal footing to see that in the future.

The Chair: Do have anything further you want to
add? No. Minister.

Q81 Edward Argar: Thank you both for your evidence.
I have one question for Mr Trenholm, two for Mr Conradi
and then one for both of you, if I may, time permitting,
Mr McCabe.

You will have heard in the evidence just before,
Mr Trenholm, the comments by Matthew Taylor about
the difference between assessing a system versus a provision.
How do you see how the CQC would square that circle,
because he highlighted the very different approaches
and his reservations about some of that? How do you
see that issue being resolved, or what would you like to
see in that space?

Ian Trenholm: If I compare one large hospital with
another large hospital as a comparison in terms of what
we do now, one would argue that they are quite different
enterprises, differently run and serving different
communities. There are some common themes, but equally
there are some differences. We built a methodology that
was able to be applied to both of those very separate
entities and to provide a common rating at the end of it.

I would see a version of that at a system level: there
would be things that we would want to see that would
be common and necessary— decent quality governance,
for example—as well as a lot of things that many of you
were raising as questions and concerns. But equally we
want to see some evidence that the partnership board
was cognisant of its local community and it was genuinely
delivering a suite of services that its local community
genuinely wanted and that was consistent with the
needs of that community.

Over the next 18 months or so, we will be building
our methodology in collaboration with the people who
are also building the ICS boards and frameworks. I am
hopeful that we can get to a point where we have a
methodology that gives you, as parliamentarians, and
local people the assurance that things are working well
locally. However, it is not just about what is not working,
but about looking for really good practice and looking

to accelerate that. Previous people have made the point
that doing things differently often leads to good practice
and innovation, so how can we help accelerate that
innovation through the work that we do. That is broadly
how I see it working.

Q82 Edward Argar: Thank you. Mr Conradi, the first
question is probably a relatively quick and simple one,
but I will not prejudge your response. Given that the
HSSIB aspects have been in preparation for quite some
time—I am alluding to the work that Dr Whitford and
other colleagues did some time ago—what would your
view be on the appropriateness of getting this done and
the timeliness of bringing these measures forward? I am
asking a number of witnesses whether this is the right
time to be doing what we are proposing. In the case of
HSSIB, is it the right time?

Keith Conradi: Absolutely.

Q83 Edward Argar: I suspected that might be the answer,
but I did not want to prejudge. My second question
goes to a slightly knottier area, and one that you have
already alluded to. I think you have said—by all means
correct me if at any point I misinterpret what you have
said—that ideally you would prefer the safe space to be
as absolute as possible, given the nature of what you are
seeking to do. There is, as we recognise in the Bill, a
challenge about the specific statutory rights of coroners
as members of the judiciary; I note what you have said
about that. Would it be fair to say, first, that notwithstanding
that, you would not want that safe space to be eroded
further for other groups? I think you have been clear
that you would prefer it not to be eroded at all, but you
would not want its erosion to go further. The second
element is this. Although you would prefer it to be
preserved intact, do you think that if there is going to be
that exception in the case of coroners, for example, the
High Court is the right level of arbitration in something
like that? I know you suggested that it might be.

Keith Conradi: I certainly think so. My previous
experience in aviation is that we had a similar space, and
only the High Court could overturn or order disclosure.
It was used on a handful of occasions, and it produced
very interesting debate. The balancing test—testing whether
the benefits of the disclosure outweighed the adverse
reaction that there might be to future investigations—was
well argued in each of the cases. I think that is the
appropriate place to do it.

Q84 Edward Argar: Thank you. My final question is
to both of you. Your organisations are separate but key
elements focused on patient safety and the safety of
outcomes for individual patients. How do you see the
work of your two organisations fitting together and
complementing each other, while recognising that they
are both very distinct?

Ian Trenholm: We do work at the moment in terms of
registering and regulating individual providers, and we
do that right across the country, so we have a picture of
health and social care right across England. Part of the
Bill will give us enhanced powers looking at the way in
which individual systems and individual ICSs work.
Our view is, if you like, a broad and moderately shallow
view, whereas I think Keith’s team do more in the way of
specific investigations. I am sure Keith can talk to that.
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Keith Conradi: I would characterise the relationship
as a healthy tension. We make very few recommendations
to the CQC, but the vast majority of recommendations
we make will, we hope, have an impact on the work that
is going on across the system. The ideal people to have a
look and see whether that is having an effect will be the
CQC, from time to time, as it comes across things that
have changed as a result of what we have done. I think
the relationship works very well, in that respect.

Edward Argar: Thank you very much.

The Chair: Mary, did I see you trying to come in with
another point?

Q85 Mary Robinson: Thank you so much, Mr McCabe;
that is very kind of you. I have just a very short
question. How does any of this relate to the Public
Interest Disclosure Act 1998 and the way you are required
to protect the disclosures given by individuals, in terms
of the issues that you have already raised?

Keith Conradi: I would probably need a lawyer to give
you the proper answer, but I do not think any of this
would trump anything else. We would still need to
acquiesce and accept those disclosures as they happened,
so I do not think that would be an issue for us.

The Chair: Anyone else? It does not look like it. I
thank both our witnesses for their evidence.

Examination of Witnesses

Councillor James Jamieson and Professor Maggie Rae
gave evidence.

3.49 pm

The Chair: We now move on to our sixth panel of
witnesses. We will hear from Councillor James Jamieson,
chair of the Local Government Association and Professor
Maggie Rae, president of the Faculty of Public Health,
both of whom are joining us remotely. Could both
witnesses introduce themselves for the record, please?

Professor Maggie Rae: Good afternoon. It is a great
pleasure to be able to join you today. My name is
Maggie Rae and I am currently president of the Faculty
of Public Health.

Cllr James Jamieson: It is a great pleasure to be with
you today. Thank you very much for inviting me. I am
James Jamieson and I am chairman of the Local
Government Association. Until January, I was leader of
Central Bedfordshire for nearly 10 years.

The Chair: Thank you.

Q86 Dr James Davies: First to Councillor Jamieson
on the changed procedures during the pandemic for the
discharge of patients into social care, do you welcome
the embedding of those changes into legislation for the
future?

Cllr James Jamieson: Certainly, we are very pleased
that we have repealed some of the legislation, which
basically made people focus on targets rather than what
is best for the patient. Focusing on discharge to assess at
hospital led to some at times frankly perverse incentives
just to get people out, often into care homes, when the
right solution was to assess after they had left hospital,
in their normal setting, not in the setting where they

were in maximum need. That change has given much
better solutions and outcomes for our residents, which
is what we want.

Q87 Dr Davies: Very good. Thank you. As a follow-up
question to both panellists, could you comment on the
benefits arising from the preventive measures in the Bill
on the fluoridation of tap water and obesity?

Professor Maggie Rae: Obviously, from my position
as president of faculty, I want more emphasis on prevention,
so I am very pleased to see that focus on it, but I do not
think it is quite enough yet. I think we would all
recognise that part of the reason why we seemed to take
the biggest hit on covid in terms of deaths and the
effects of the virus was the ill health of our population.
We are recognised as having one of the most unhealthy
populations in Europe now, and that was not always the
case. Yes, it is very pleasing to see the measures on
obesity, but we need to recognise that most of the
influence could come from the very local level.

I am sorry to say to colleagues and this eminent
Committee that we could probably spend the whole
meeting talking about fluoridation. I recognise the attempt
to tackle the problems of oral health. Children’s teeth
being extracted under general anaesthetic is a national
disgrace; that money is so wasted in the NHS when we
desperately need it to be spent on other health matters,
and the time it takes for that operation is so dangerous
for children. It is good to have this recognised, but I
think it will be quite a slow burn, even with the legislation.

Some areas have tried to implement fluoridation. It
has taken them years and they still have not succeeded.
Could we perhaps persuade people? As well as focusing
on fluoridation, could we have just a small investment
in other methods to tackle oral health? One that is
really effective, which I used myself as DPH, is simple
toothbrushes and toothpaste. Sometimes we think public
health measures take a long time, but I can guarantee
that if that measure were implemented effectively you
could see the changes within 12 months and would also
end up saving the NHS a lot of money. I work closely
with Councillor Jamieson in his role at the LGA and I
hope that he would agree with me.

Cllr James Jamieson: I am going to agree with Maggie.
I think that that is a general point we would make.
Better healthcare does not start in a hospital; it starts in
the community and it starts before you are born. It is
about prevention, early intervention, public health, good
food and all those things. We welcome measures to
support that.

On the point about obesity, I would particularly say
that although, yes, it is nice to be able to produce
advertising, there is so much more we would like to do.
This is not necessarily within the scope of the Bill, so I
am not suggesting that, but, for instance, in licensing
legislation, being able to take account of public health,
which at the moment is specifically excluded, as well as
being able to do so in planning legislation as regards
where fast food places are and so forth, would be
immensely helpful. This is a start; it is a small but
positive step.

Q88 Mary Kelly Foy (City of Durham) (Lab): One of
our earlier witnesses touched on the social determinants
of health—housing, green spaces, good jobs—being the
greatest factor in a person’s healthy life and life expectancy.
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[Mary Kelly Foy]

I am disappointed that there is nothing in the Bill that
addresses those fundamental issues. Do you think that
there is scope for them to be touched on, as well as in
working with local authorities?

Even more remarkable as regards reducing health
inequalities is the absence of any detail, duty or provision
to tackle alcohol harm and tobacco control, which of
course are the greatest factor in determining a person’s
life expectancy—and further down the line they have
the greatest impact on local authorities’ social care bills.
Do you think they should be included in more detail in
the Bill, with a duty to reduce health inequalities rather
than just having “regard” to reducing them?

Cllr James Jamieson: I think we need to be cognisant
of the fact that this is a Bill providing a framework. I
completely agree with the comments made about health
inequalities, good housing, green space and all those
things—absolutely. I am a full advocate of the idea that
health is three quarters determined by somebody’s
environment and choices, and probably only a quarter
by what the NHS does. That is really important. My slight
concern is that if we get very prescriptive in legislation,
it limits the ability to do the right thing.

The really important thing about this legislation is all
the guidance and so forth that will come out of it, and
where the funding goes. Our preference is to say, “Try
not be too prescriptive in the legislation, but really engage
with local government and public health on the guidance
that comes out of this legislation.” A real priority has to
be better places, better communities, better jobs, less
pollution and all those things, but I do not think that
that is something for legislation; I think it isverymuchabout
getting the guidelines right, and they will be different in
different parts of the country. The issues that might be
faced in a rural area are very different from those faced
in an urban area. I do worry that if legislation is too
prescriptive, it hampers rather than helps.

Professor Maggie Rae: Would you mind if I added
some comments please, Chair?

The Chair: Please do.

Professor Maggie Rae: Just building on those comments
from Councillor Jamieson on what I think is a very
important question, there is a line in the Bill saying that
the ICSs have to take note of advice from directors of
public health. If we want ICSs to be population health
organisations, we have to make sure that the legislation
is strong enough to ensure that the advice is acted on.
Our directors of public health have been highly trained
and are able professionally to identify the needs of the
population, identify where the health inequalities are
and make sure that they can provide the ICSs, in terms
of both the NHS-side board and the partnership board,
with all the evidence they need about what will make a
difference. It is the action that will make a difference
and improve those outcomes that we all want. It would
be very helpful to ensure that the Bill, if possible, is
more explicit about that advice and which source it is
coming from. We have worked very closely with the
legislative team and the Bill team. I do not think anyone
could fault the amount of hours they have spent discussing
with stakeholders the details of the Bill, and Councillor
Jamieson is also right that we cannot have everything in
the Bill, but we want a true population-focused organisation.

That has to be the change that this legislation brings;
it has to be an enabling legislative framework. We then
need to ensure that the guidance, and, most importantly,
the assurance process, allow some of the public health
expertise to determine whether it is fit for purpose. It is
possible that these organisations, and the excitement of
the changes, could result in our having a more place-based
population focus, but that will only be the case if we get
it right and take account of those wider determinants
such as education and housing—all the things that
contribute to good health.

Q89 Edward Timpson: This is principally for Councillor
Jamieson, if I may, in relation to the role of local
government in the new integrated care structure. As you
will be aware, there was initially a one-part structure,
and partly through the input of the LGA, I think, we
have ended up in the Bill with a two-part structure, with
both the board and the partnership. For the first time,
in many respects, that puts local government very much
at the heart of NHS decision making. How do you
think that that will assist in addressing both health
inequalities within the local area and—I note your
point about the flexibility of the board and the
partnership—what barriers do you think it will help
remove, so that we get a truly integrated system and
service that the local government level will have a positive
influence on?

Cllr James Jamieson: Looking at the current situation
with health and wellbeing boards and so forth, that has
worked well in some places and not so well in others.
That is largely down to local factors, relationships and
the willingness of the NHS to participate in a place-based
approach. Our hope and expectation is that this formalises
it, not in absolute terms, but in emphasising the role of
local government and other partners that the NHS has
to take account of. In essence, it is strengthening our
ability to influence the NHS.

Why is that so important? I come back to the comment
that I made earlier about how much health outcomes
for an individual are based on non-NHS factors. I have
forgotten who raised the question of health inequalities,
environment and so forth, but those are all place-based
factors. Getting more investment in public health, less
pollution, better community health care, a better GP
service and better occupational therapists will make
huge differences to people.

At the end of the day, nobody wants to go to a hospital;
they would far rather be healthy and not need to.
Therefore, empowering local councils and partners to
have a greater say in how we improve the health outcomes
of our whole population has to be a good thing.

Professor Maggie Rae: To add to what Councillor
Jamieson has said—he is making some excellent points
on that agenda—it is important to get the balance right.
In England, we had the legislation on health and wellbeing
boards. One of the principles should be not to ride
roughshod over legislation we already have just because
we like the new bright and shiny legislation. On the
commitment to stakeholder engagement, we managed
to get the Bill team to understand that we have legislation
already.

Some of that legislation is still there—we still have
directors of public health and the powers in local
government—and those things are important, but we
also know that if we do not get this legislation right, we
will not be able to get right the ambitions on health
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inequalities and on improving health either. The detail
of this is really important. As I think was indicated in
what Councillor Jamieson was saying, we know that
legislation alone does not always fix problems. I do not
know how we can get good relationships just through
legislation. We can enable things to happen, but we
need to ensure that the legislation is enabling and that
there is some holding to account for the standards that
the legislation is trying to set.

We cannot afford for the health of our populations to
be affected by unhelpful variations. I am very supportive
of place-based—action happens at the local level and it
can be effective at the local level. We need good national
legislation, but if we want to do justice to the population
in this country, we cannot have unhelpful variation, because
that is what will undermine this legislation. We have to
make sure that everyone is working for the same aims
and that at the heart of everything is the commitment to
reducinghealth inequalitiesandimprovinghealthoutcomes,
regardlessof whereyouare.Whateveryourownorganisation,
whether a hospital, a local authority or a mental health
trust, we have to have something that overrides loyalty
to the organisation—to put the population first.

Q90 Karin Smyth: Following up on that point, I
do not know whether our witnesses heard our earlier
session, but I asked them about this very issue of
decision making, governance and accountability. Professor,
I hear what you are saying and I understand that you
had lots of discussions with the Bill team, but I am not
entirely clear what your ask is for the legislation. It
would be very helpful if you could spell out what could
be added into the Bill to achieve the outcome that you
are seeking and the assurance that the drive and logic of
the Bill around place-based commissioning, which I
support, are made reality somehow.

Mypoint toCouncillorJamieson,whichImadetoearlier
witnesses, is about the integrated care boards, which are
thedecision-makingandaccountabilitybodies locally—the
ICPs are essentially a committee of these boards. The
accountability, responsibility and decision making lie
very clearly with the integrated care boards, which are
essentially,as Ihavecalled them,acartelof localhealthcare
providers—largely the acute sector trusts, which are
responsible for vast sums of money. Councillor Jamieson,
you have gone to the effort of putting your name on a
ballot paper and persuading local people to put their
cross by your name. Should you fall foul of them, or
make decisions that they do not agree with, you will soon
no longer be Councillor Jamieson. That is very clear
accountability. With that hat on, can you talk us through
your understanding of the role of local government
statuswise—beyond“Let’sallworktogetherinpartnership”—when
we reach that real decision-making, push-comes-to-shove
crunch about where accountability to local people could
lie for decisions if we improve this Bill?

Cllr James Jamieson: In the ideal world, one would
probably like one board. However, that would mean
that all members of that board had equal status and so
forth. Obviously, the NHS partnership would have
budgetary responsibility for hospitals, and there is a
technical issue with, “Can you have a bunch of non-NHS
people having budgetary responsibilities for the NHS?”
We understood the difficulty, and that is why there is the
need for two boards. The clear point here is that this
legislation provides us with a framework that enables
that to have real traction.

But I come back to my earlier point, which is that this
is a framework; this is not a solution in itself. Legislation
does not solve all the problems. This is about how
budgets are managed; it is about all the guidelines and
regulations that come out. One of the big requests that
we have as local government—I am sure Maggie will
have it as well—is that we are deeply involved in those
guidelines to make sure that they work. I have to say
that, so far, we have been, but many more bits of
guidelines will come out. That is the crucial bit.

There are some changes we would like to the legislation,
but they are not that great—I will come to them later,
because they do not refer to this point. We want statutory
and non-statutory guidance around things such as the
implementation of the Bill, a comprehensive list of
guidance that will be issued and clarity about the flexibility.
We want some statutory guidance on health and wellbeing
boards to ensure that they are at the heart of this. So
there is a lot going on, and I am pleased to say that we
have been involved in some of the guidance that has
already been issued, such as “Thriving places”. As
Professor Rae said earlier, engagement has been very
good so far, and we would like that to continue, because
this is our chance to get this right. We will do that
through getting the statutory and non-statutory guidance
correct and making some changes, no doubt, to the Bill.
But I do not think that this Bill can accomplish everything,
so the LGA would certainly not be in favour of significant
change to the Bill.

Karin Smyth: Can I just clarify—

The Chair: Actually, in view of the time, I am going
to ask you not to, Karin. I am sorry, but if we are going
to hear from Professor Rae and give Chris Skidmore a
chance, we had better just move on.

Professor Maggie Rae: Again, it is good that you
have asked for some specifics and related this to governance,
because it is very important that we understand how the
legislation will be implemented and that the governance
is right.

The concerns that members of the faculty would have
are quite broad based. While people might be genuinely
pleased that we are moving away from a market economy
on health, some are very concerned about opening the
door to further privatisation. I want to give you some
detail on specific public issues on which you said you
would like more information. The legislation includes
some public health hooks that will make it easier for us
to ensure that we have good public health, but I question
whether they are explicit enough.

The issue of taking advice on the needs of your
population is a fundamental skill of public health. Whether
nationally, regionally or locally, the professional job of
directors of public health is to assess the needs of the
population and provide organisations with the evidence
about what will make the biggest difference—cost-effectively,
of course. The idea of “taking advice” is a little vague,
but strengthening the need for that advice to come from
the statutorily appointed directors of public health—the
regional directors of public health have been trained to
do that and put the needs of population first—might
give some strength to the Bill.

In my day job I do a lot of ICS development for the
organisation I work for so I have experience of working
with ICSs, and many current ICS leaders—I know there
has to be an appointment process—are passionate about
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health inequalities and public health. We have to make
sure, as we said earlier, that we have something substantive
that guarantees that public health is not down to individuals
and personalities, and that we have a framework. We
cannot expect Cornwall to be the same as Newcastle,
but we cannot have the population suffering from
unwarranted variation. If I had a bit more confidence
that the role of directors of public health—and the
regional directors of public health—would be instrumental
in the legislation, the guidance and the assurance process,
I would be able to give you more guarantees that things
will be better in the future. At the moment, it is a little
vague.

Q91 Chris Skidmore: This is a question to Professor
Rae about research. I am sure you will agree that
research is vital when it comes to demonstrating the
changing nature of health care inequalities and potential
solutions. Clause 19 places a duty on ICBs to promote
research. Is that enough, or would you agree with new
clause 9, which I have tabled, which would place a duty
on the Secretary of State to promote research? You can
promote research, but there is still a need to protect the
budget, especially of the National Institute for Health
Research. Should that be ring-fenced, so that integrated
care boards have the opportunity to finance research,
let alone promote it?

Professor Maggie Rae: Again, that is an excellent
question. I strive for excellence in our country in relation
to all matters covered by the Bill. It is with great sadness
that I see that health outcomes have plummeted since
the start of my career. Early in my career we had the
best health outcomes for cancer in the whole of Europe.
I am sorry to say that that is not the case now, and
ensuring that the scientific underpinning of this is seen
as essential will make us more leading edge.

There are many examples in the covid pandemic in
which we have been leading the world, and that is
certainly true of the vaccination programme. I heard in
a meeting this morning about some amazing research
that is just about to start.

There are lots of areas of cancer where we have not
progressed in the last five years. I could name the
different cancers; we do not have time to go into them.
If this research was going to test people’s blood early to
get earlier diagnosis, as Councillor Jamieson said, it
does not all have to be high-tech, high-cost NHS services.
Lots of interventions are low cost. You will not find
anything more cost-effective than getting people to give
up smoking. That is a classic low-cost intervention. We
want our country to be leading, and we want to put
everything behind these new organisations and ensure
that there is that scientific underpinning and that we do
not fall behind other countries. I tend to side with your
view that we may need to strengthen that.

The problem with this sort of legislation is that you
want to be very enabling, but then you are very dependent
on what the biggest problem is in the NHS today. Many
of these organisations are trying to balance the books.
We have tried to say that it is not all about targets. We
can hit the targets and miss the point. The thing is, we
are not hitting the targets at the moment either. Thank
you for speaking up about the scientific underpinning. I
would like us to remain where we are, and do better on
science.

Q92 Dr Whitford: Obviously the pandemic has
highlighted the impact of health inequalities and social
and economic inequalities across the UK. Tackling
them would be critical to improving population health,
but how do you think the local systems will manage to
balance need versus demand? Often we have the loudest
voices expressing demand and the people with the greatest
need are either silent or simply not listened to, so how
will these changes help to get their voices listened to?

Professor Maggie Rae: That is right at the heart of
health inequalities. If we did not know that before
covid, we certainly know it now. An area where we could
strengthen the legislation is in having that responsibility
for all the people in your population. I led on health
inequalities in the only time we have narrowed the gap,
so health inequalities are not something that are just
there and that we cannot do anything about except talk
and say how sympathetic we are to them. We can deliver
these changes. If we get the legislation and the organisational
functionality, we will not change this unless we engage
with communities. That is absolutely right, and we must
engage with the local authorities.

Unless we target every intervention that we apply to
the most disadvantaged and ensure that they have a
good opportunity for uptake, we are widening health
inequalities. I could take you to any health intervention,
whether it is the covid vaccine, the flu vaccine, any
uptake on health programmes or cancer screenings.
They are all skewed to the most affluent population. In
our country we want general population services, because
we need everyone to be healthier, but we have to try to
ensure that these organisations understand population
need and know where the deprived populations are.

I have never met an MP or councillor who did not
know where their deprived populations were, so we
need those organisations to know that, but just knowing
it is not enough. You have to then see the pattern of
services and service delivery change to give a better
chance to the people who need to take up these services.
We have all understood that it is not that those people
are hard to reach; it is just that we do not run the
services to suit them and get a better uptake. I would
like to see us concentrate on that. We probably cannot
mention every single intervention, but for me it would
not be enough to concentrate on obesity and fluoridation
and think that the job is done on health. We have higher
drug deaths than the rest of Europe—Scotland, as you
know, is probably one of the worst in the world, if not
the worst—and alcohol and all the other issues there,
but I believe we can make a difference, and it will not
take us 25 years if we focus on the right things, having
the right interventions and making them readily available
for people, and have a nice balance with what the NHS
can do.

The NHS is the greatest service in the world and it
can really help with health inequalities, but it cannot do
it all. I am not an either/or person; we need the wider
determinants and everything we can do that is place
based through the local authorities, but we need the
NHS to do that too.

Q93 Dr Whitford: Councillor Jamieson, this talks
about a shift, which we have seen some of the devolved
nations also following, from treating illness to trying to
promote wellbeing in a holistic sense. A lot of that, as
we have already touched on in this session, falls under
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local government. There is no budgetary discussion in
this, but how much will that be impacted by the ability
of local government to tackle the poverty and deprivation
that are among the biggest drivers of ill health? As you
say, housing, active travel, pollution and so on are your
brief, but we know that local governments have been on
a very tight financial leash for quite a long time.

Cllr James Jamieson: This is where the legislation is
helpful, because it is enabling. The more we can move
away from the NHS pound, the local government pound,
the health pound or the DEFRA pound, and towards,
“This is the pound for Newcastle or Cornwall; how can
we achieve the best outcome for it?”, the better. I know
that is difficult and, as you say, things such as housing,
getting someone into a job or promoting active travel
can make a massive difference to people’s health. They
can make big differences, and having that forum and the
opportunity to have those discussions is very helpful. A
forum where we can start moving from investment in, as
you rightly say, curing someone to preventing them
from getting ill or, as Maggie said earlier, getting early
cancer diagnoses is critical.

This Bill does provide a framework, but the important
stuff will be the statutory and non-statutory guidelines
and where the money is spent. That is very important,
and we hope to see more spending on preventing and
less on fixing a problem that need not happen.

Dr Whitford: You mentioned there—

The Chair: I am really sorry, but we had better move
on to Alex Norris.

Q94 Alex Norris: Thank you, Chair, and good afternoon
to the panellists. Councillor Jamieson, I will start with you,
if I may. You have mentioned on a number of occasions
that you see this as enabling legislation and that, rather
than prescribing to your community or the community
of your members what model they should pursue, it
leaves you the space to do that. I have some enthusiasm
for that, but one area where that is not the case is
schedule 2 to the Bill, which sets out, in schedule 1B to
the National Health Service Act 2006, that the chair of
the integrated care board must be
“appointed by NHS England, with the approval of the Secretary
of State”.

Under paragraph 5, only NHS England can remove a
chair if they are unpopular and not doing the job, and
there is nothing that you can write into your local
decision making to get around that. Are you comfortable
with not having any say over your chair when they are
appointed or whether they carry on in the job?

Cllr James Jamieson: Clearly, there are two chairs in
this scenario, and one of them, as you say, is NHS
appointed in effect and the other one could be anybody—it
could be a councillor, a local government representative,
or a local director of public health. There is a role. I
think this is a difficult area, but that is the reality,
because ultimately that chairman will be the person
who is financially responsible for the NHS trusts in his
or her area. I have some sympathy with it; if I could find
a better solution, I would seek to find one.

Q95 Alex Norris: Thank you. Professor Rae, you
have talked a lot about the challenges to the nation’s
health at the moment and the negative direction of
travel in recent years. The King’s Fund estimates that,

entering the pandemic, the value of the public health
grant was 15% less than in 2013. Is that a characterisation
that you recognise? What does that mean we do less of
than we did seven or eight years ago?

Professor Maggie Rae: I am still a fan of the fact that
you need public health and local government. I started
my career there and moved to the NHS; I moved back
to local government; and now I am moving back to the
NHS. What we need is flexibility, so professional groups
can work there. I would highly recommend all my
public health colleagues and public health registrars to
get experience nationally, regionally and locally. That
makes you a much better, capable public health practitioner.
However, you cannot deny that you can do the same for
half the money.

I know that when the announcement was made about
public health moving into local government, I did do
the rounds saying that it would be a really good thing. I
have to say that some very experienced people from
councils were saying to me, “Well, I know what will
happen. We will get the responsibility, and then they
will take the money from us.” I said, “No, no, that won’t
happen because public health has always been ring-fenced.”
When we were in the NHS, the public health funding
was ring-fenced. I have to confess that I was naive,
wasn’t I, because actually the grant was cut. I do believe
that every pound you spend at the local level in that
local government setting you will get back tenfold because
of all the social capital you can get from it. That is the
reality. If your plans are ambitious, you do not need a
lot of money. Lots of the interventions on obesity,
smoking and all the other things do not take a huge cost
in comparison with some of the high-tech NHS ones. If
you have the ambition, you need to follow it through
with the necessary resources to do it.

I have been public in saying—I am probably with
Councillor Jamieson—that in the ideal world, and I
have been a director of adult social care, as well as a
director of public health, we are not in camps with our
bags of cash. We actually put all of our money together
for the resources of the population. I would like to see
the ICSs mandated to spend so much on prevention and
health inequalities wherever the money comes from,
because if we continue with what we are doing at the
moment—waiting too long to intervene—none of us
will be able to afford the mountain of the problem that
you will build up. There is no money available in the
world to do that.

There have been some early positive signs that we
mean business this time with prevention and health
inequalities, but we have to deliver. Having just looked
at the social care paper today, I struggle to find prevention.
I know from being a director of adult social care that if
we do not intervene early and get people to be ageing
well and healthy, we will not have the carers in the world
who can look after them. Again, I make the plea for the
resources. It does not take a lot—I am not asking for
billions—but a small amount of resource could make a
huge difference. If we continue to cut the public health
grant, well, we will continue to have poor health, I think.

Q96 Alex Norris: I have a question on fluoridation.
At the moment, there is broad agreement that the
system does not work: local communities, through their
local authorities, can try to lead the process and take it
through. I know from my time on my local authority,
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where I was very keen to do that, that it was very, very
hard to do, although not impossible. We are taking
away that grassroots, ground-level approach and replacing
it with a top-down, Secretary of State-led approach.
That has many attractions, in the sense that it takes
away from some of the parochial concerns and planning
concerns about where you have pour the stuff in to
make it work. At the moment, we are going from one to
the other. Would you have any anxieties if, rather than
moving from one to the other, we kept what we currently
had and added the new model to it, so that rather than
either/or, it is both?

Professor Maggie Rae: My experience is that there
are some things you can legislate for—seatbelts would
be the classic example, or smoke-free places—that work
really well, but for most things, if you really want to get
action, you need to take the public with you. Certainly,
if you fluoridate the water, you will have some very
direct oral health benefits. Dental decay, for example, is
a classic. However, you probably will not fix every little
problem you have got, because it takes more than just
fluoridation. Most people’s teeth fall out because of
gum disease, so you have to have a wider educational
programme with the public.

I also know from my work as the director of public
health at the local level and my early days work in
Scotland that I could take you to lots of families where
they do not drink water, so it is not that obvious to me
that that is just going to fix the problem as easily as we
think it will. I think you need an all-encompassing
programme. While we wait for any implementation of
the fluoridation, today children will be having their
teethtakenout—childrenof fourorfive.That isunacceptable
because, alongside that, we should be ensuring that
there are the educational programmes and the supply if
people cannot afford toothbrushes and toothpaste. That
would be a nice easy fix for something to do.

We obviously have a huge population who have already
lost their teeth, and one of the biggest problems of the
elderly is pure nutrition because they simply cannot eat.
It is a problem that sometimes you think legislation will
fix it top-down, but I think in everything you do it is
much better to see public health people as being responsible
to the population. In my experience, you really have to
take the population with you to have any chance of
implementation, whether you have legislation from the
Secretary of State or not.

The Chair: I am going to go to the Minister now
because of time.

Q97 Edward Argar: Good afternoon, Councillor and
Professor. I have two or three questions; we will see how
we do on time. I will get through as many as I can, and if
I do not get through them all, I do not get through them
all.

Back in the day, I served as a councillor and cabinet
member for public health, adult social care and health,
and worked very closely with my then local PCT, which
probably shows you my vintage. One of the things that I
found was that the structures were important, but the
relationships and how it worked on the ground, and the
ability to be flexible and build up the trust between
the two organisations was more effective in getting

better outcomes. We have heard from previous witnesses
about the importance of local flexibility to adapt to
local work arrangements and conditions. Do you think
we are striking the right balance between being permissive
in allowing that flexibility and not being too prescriptive,
or do we need to go a little more in a different direction?

Professor Maggie Rae: In my experience, with the
way that the ICS has been set up, we very much hope
that we will not start from scratch again, because those
organisations have been working on this agenda for
quite some time. I think there would be cries of horror if
we said, “We are going to throw out the work you’ve
already done.” Many of them have been on this journey
for a while, and the leaders in those systems have indeed
made some good progress. I think it is a delicate balance.

I will not repeat the points I have already made about
strengthening the links to public health and making
sure that is not forgotten. We will have 600 public health
people going back into the NHS, but we very specifically
have not changed the legislation that put directors of
public health in England into local government. Of
course, directors of public health in the three devolved
nations are currently in the NHS. If you do not give
people flexibility, you run the risk of your system not
working. If we ensure that the framework and assurance
process are right, the legislation takes us part of the
way, but we want some checks and balances in relation
to those freedoms, to make sure that there is a basic
minimum standard across the country. If you have an
ICS that is not working with its local authority, that is
not a level where the ICS should be signed off. The ICS
should be asked to go and demonstrate the commitment
that the flexibility has allowed them. There is a statement
in the framework that was released a couple of months
ago, which said that the directors of public health will
have an official role on both boards. I found that a
pretty good statement to have, but it is only a statement
that is effective if there is some assurance that that can
be delivered on, and there need to be some checks and
balances in order to make sure that those kinds of
things are not ignored. Because of the variety—some
ICSs cater for 2 million or 3 million people, and some
for 1 million—you need the flexibility. If you want them
to own and deal with the problems of their population,
having a little bit of flexibility is the right approach,
provided that the minimum standards are met across
the whole country.

Q98 Edward Argar: Thank you. Councillor Jamieson,
I have seen that councils can often be at the forefront of
leading innovation and driving change in a dynamic
way. From the LGA’s perspective, do you think that we
are striking the right balance between permissive and
prescriptive, and is the approach to the ICP board and
ICB an appropriate balance?

Cllr James Jamieson: From a legislative perspective,
largely yes. I reiterate the point that I have made a
couple of times already: the statutory and non-statutory
guidelines will be critical in this area. We need to get
them right and ensure that there is real embedded
consultation. There are a couple of things that we are
concerned about. I have not mentioned them yet, so I
will use this opportunity to do so. One is the increase in
the powers of the Secretary of State to call in NHS
reconfiguration proposals and so forth, and the risk
that that would undermine the existing local government
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influence, overview and scrutiny, so we would ask for a
change to schedule 6 of the Bill in order to ensure that
there is consultation at a local level before those powers
are enacted.

The second area—it is probably not what you are
asking about, but it is important that we raise it—is
assurance around social care. It is good to have assurance
around social care, but we need to make sure that that
assurance is proportionate and is in context. Bearing in
mind how stretched social care is from a financial
perspective, it would be unreasonable to expect social
care to do more than its budget allows it to do. In the
same way, social care is also very dependent on the
performance of the NHS, community care and so forth.
We have some concerns around that assurance framework,
which needs some work.

Edward Argar: Thank you, both. Mr McCabe, I am
conscious of time and our programme motion, so I will
pause there.

The Chair: Thank you, Minister. I thank both our
witnesses for their evidence.

Examination of Witnesses

Eluned Morgan, Lyn Summers and Mari Williams gave
evidence.

4.44 pm

The Chair: We will now hear from Eluned Morgan,
who is the Minister for Health and Social Services in the
Welsh Government. I hope that I have pronounced your
name properly. We will also hear from Lyn Summers,
head of health and social services central legislation
team, and Mari Williams, senior lawyer (health)—both
from the Welsh Government. All witnesses are remote,
and we have until 5.15 pm for the session.

Q99 Dr James Davies: Minister, would you outline
your understanding of how the Bill will impact the
people of Wales? I believe the areas to be the UK-wide
medicines information system and social care discharge
to assess measures, which may well be relevant in border
areas, but there may be other points.

Eluned Morgan: Thank you very much for inviting
me to give evidence this afternoon. Obviously the Bill
mainly relates to England, but I want to say that I
understand what the Bill is trying to do and achieve and
I am pleased that it represents some moves towards
removing market competition from health and care. I
am very pleased to say that we have never had that in
Wales because we have our system of unitary health
authorities.

There are a number of areas of the Bill that impact
Wales. I have set out the significant concerns I have in a
letter to Minister Argar. I would be very pleased to
present the letter if that is helpful to the Committee. To
summarise that letter, there are nine areas of the Bill
that I think require the legislative consent of the Senedd.
I have set out these areas in a legislative consent
memorandum, which has been laid before the Senedd.
We are currently in a disagreement with the Department
of Health and Social Care UK regarding some of the
clauses that the Welsh Government consider to fall into

the areas that require the legislative consent of the
Senedd. There are a few where we both agree that
legislative consent is needed.

In response to your question, Dr Davies, the aspects
of the Bill will impact Wales are special health authorities;
accounts and auditing; clause 78 on hospital patients
with care and support needs—that is the one you referred
to, I think, with the border issue; clause 85 on a UK-wide
medicine information system; clauses 86 to 92 on transfer
of functions between arm’s length bodies; clause 120 on
international healthcare agreements; clause 123 on
regulation of healthcare and associated professions;
and clause 127 on food information for consumers. We
consider clause 125 on advertising of less healthy food
and drink an important point for us. Clause 130 is also
really important to us. The power to make consequential
provision also falls within the legislative competence of
the Senedd. I think that is something that is worth
looking at. I am happy to go through some of the detail
on those if that would be helpful to you. Should I
continue with that, Dr Davies?

Q100 Dr Davies: Is it a fundamental objection to the
content of those elements of the Bill or is it a procedural
matter?

Eluned Morgan: Interesting. We do not necessarily
have an issue with the policy of some of them, but we
are very concerned with some aspects of the constitutional
shift and power grab that is happening here from the
UK Government’s point of view. For example, the
provision on arm’s length bodies is going to impact
Wales in several ways. The UK Government are suggesting
a requirement to consult the devolved Administrations
before those powers are exercised. Frankly, that is just
not good enough, because that memorandum of
understanding, which the UK Government offered to
present to alleviate some of our concerns, is a passing
thing. It cannot be enforced by law and it does not bind
future Governments, so we are very keen to see all the
areas that impinge on our powers move from a duty to
consult to a duty to get the support of the Senedd.
There is a fundamental shift that we would like to see
because we feel that our powers are impinged on.

The other point, which is quite interesting in the
context of what is happening with Brexit, is that a
number of clauses contain powers that enable the UK
Secretary of State to make consequential amendments
to provisions in a Senedd law. That is absolutely
constitutionally unacceptable. It is fascinating when
you think that part of the reason for the UK leaving the
EU was to remove an outside institution’s ability to
legislate in relation to the UK, yet the irony seems to be
completely lost on the UK Government when the same
consideration is not applied to legislation in the devolved
Administrations in areas where it is absolutely clear
where the power should lie. Those are the two fundamental
issues that I am concerned about.

Dr Davies: Can I have one further question?

The Chair: Why not?

Q101 Dr Davies: Thank you very much. Minister, we
met recently about the NHS in north Wales and you
very kindly sent a detailed response. I am very appreciative
of that. One of the things we discussed was interoperability
—the fact that the health service in a lot of Wales
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interacts with that in neighbouring parts of England.
We have talked today about data sharing in general, and
I wonder what your thoughts are about the importance
of comparable and interoperable data between England
and Wales.

Eluned Morgan: There is clearly merit in having a
system where data can be shared. We do not have a
fundamental objection in principle to that and we would
be very keen to set up systems that can speak to each
other. I guess our objection would be where we are
forced to share information that we do not necessarily
feel should be shared. Why is that information needed
and for what purposes? We would have to be very clear
on that. It is not an objection in principle. In our
discussion, I was very clear that I think it makes perfect
sense for us to get those systems to be able to speak to
each other. Again, it is more about the constitutional
issues that have been thrown up and the UK Government’s
ability to work in our NHS system and to gain information
that is not theirs to have. If we want to give it, we are
more than willing to do that.

Dr Davies: Thank you.

The Chair: Before I move on, do Ms Williams or
Ms Summers want to add anything to the questions
that have been asked so far?

Eluned Morgan: I do not think they have got anything
to add.

The Chair: I thought Lyn Summers was indicating
that she had. Okay—anyone else?

Q102 Karin Smyth: The bulk of the Bill is about us in
England looking at integrated care systems. Obviously,
you operate according to a unitary provision already. I
am not sure who is best placed to answer this question,
but could you share with us any evidence, which might
help inform our deliberations as we move to a different
system, that the unitary integrated system provides
better patient outcomes?

Eluned Morgan: We are all very aware that the care
system is under incredible pressure at the moment. In
Wales, we have been able to introduce new systems
through legislation that give our health services the
power to co-operate and work, within a legal framework,
with the care services and local authorities. That has
made a significant difference already. We have a long
way to go, and this is only the beginning of the process,
but that is an example of where a close working relationship,
and providing the framework that allows that to happen,
is working well. It needs to go a lot further, though.

The Chair: Thank you. Do either of you wish to add
anything to that?

Eluned Morgan: Lyn or Mari, do you have anything
to add?

Mari Williams: No, thank you.

Q103 Dr Whitford: Obviously, as a Scottish MP, I
echo the same concerns from the Scottish Government
about these areas. Although it is largely billed as legislation
for England, quite a lot of clauses extend further, yet
there is often no mention even of consultation, let alone

of consent. Certainly, one matter than concerns me is
medical information, so what consultation did the Welsh
Government have? Unlike Scotland, Wales is mentioned
in the extent of the Bill, so how early were the Welsh
Government consulted when it was being put together
before its launch at the end of July, which is pretty much
when the Scottish Government got to see it?

Eluned Morgan: To be fair, my officials have had
regular meetings with the Bill and policy teams, and I
have met once with Minister Argar to discuss the Bill.
However, I am afraid that that did not lead to our key
concerns being addressed before the Bill’s introduction.

I concur with you that we were really disappointed at
the lateness of the notification of this Bill, and the
absence of engagement with the Welsh Government in
terms of the practicalities of the outcomes of discussions.
For example, we received sight of the White Paper
statement on the Bill only on the afternoon before it
was published. We had sight of all the Bill’s clauses only
the day before introduction. With the best will in the
world, we have some brilliant officials in the Welsh
Government, but even they cannot work at that supersonic
speed. We did not have the opportunity to look at all
the final clauses and to respond to them before the Bill
was introduced.

The point is that if the UK Government are serious
about saying that we will be consulted, this is not a
good model for them to show us that we have been
consulted. Their stated aim was, “In your areas, where
the power is rightly yours, you will be consulted.” If this
is the model that they are going to use, we are in for a
really tough time. That is why I would concur with you
that the real issue is that we want consent on areas that
are rightfully and constitutionally ours.

Q104 Dr Whitford: We obviously heard in the Prime
Minister’s statement today talk about spending directly
in health and social care despite its being devolved.

May I ask you a short, specific question? The healthcare
services safety investigation body is England-only at the
moment, but it is described that investigations could be
requested in Welsh cases due to people coming over the
border. Is that something that the Welsh Government
are considering? At what level would such a decision be
made? Would that be a local request, or would it go up
through your central structures?

Eluned Morgan: Lyn or Mari may want to come in
here. The key thing to remember—Dr James Davies will
be aware of this—is that a huge amount of cross-border
working happens between Wales and England, so it is
important that we understand each system. I do not
think that we would have an objection in principle to
working in the way that you suggest, but where, for
example, there is a body that is “England and Wales”, it
is rightly written in our legislation that we cannot be
told what to do. It is not about the policy itself. For
example, if there is an auditing issue, we will not go to
war or have a fight about how something is audited; it is
the process that we are concerned with. It is not that we
would object, but it is rightfully in our power to determine
whether we want to do something.

Q105 Dr Whitford: And that would apply also to
things like sharing patient information of a certain
type, and whether it was anonymised or pseudo-anonymised
and so on? That would be a concern for you?
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Eluned Morgan: Absolutely, and we are developing
our own systems in relation to those things, of course. It
is our patient information, and we should be deciding
who has access to it and when.

Q106 Alex Norris: I thank you, Minister, and your
officials for your time this afternoon. You mentioned
correspondence with Ministers in the UK Government.
Is that correspondence publicly available, or is it something
you are willing to make publicly available?

Eluned Morgan: I am more than happy to send the
correspondence that I have sent to Minister Argar to
the Committee, so you can see it. It sets out all the issues
that we are concerned with in relation to the Bill.

Q107 Alex Norris: In your conversations, have Ministers
shared with you an impact assessment for the Health
and Care Bill?

Eluned Morgan: I am not aware that we have seen an
impact assessment. Lyn and Mari may have more to
add.

Lyn Summers: No, we have not.

Q108 Alex Norris: That is helpful, thanks. To change
tack slightly, in 2016 the Welsh Government brought in
legislation around safe staffing levels. Are you able to
talk us through that and say, five years on, what impact
that has had?

Eluned Morgan: This is in relation to nursing. We
have a law on safe staffing levels in nursing. Not only
has it been implemented, but it has been extended since
we brought in that Bill. It is something that the Royal
College of Nursing is hugely appreciative of, and something
that we are keeping an eye on. It has made a difference
to patient safety, and we in the Welsh Government take
it very seriously.

Q109 Edward Argar: Good afternoon, Minister and
colleagues. Thank you for your evidence and answers so
far. By my reckoning, of the nine issues on which we
had a discussion, we reached an agreement on seven. I
think there are two outstanding, which are the ones you
have highlighted in your evidence. I owe you an answer
to your letter, but I think we are meeting shortly to
further discuss that.

I want to pick up on something that colleagues have
touched on and which you have highlighted around the
model of integration in Wales—the unitary model, for
want of a better way of putting it. I acknowledge that
you said it was early days, but I would like to get a sense
of how you feel that model is delivering a national
system but allowing local flexibility, and of the extent to
which it is delivering, even in its early days, improved
health outcomes for patients in Wales. As we look at
ICSs and closer working between local authorities and
the NHS in England, it may be instructive for us to
learn from your experience, even if it is not a direct
parallel, and from what you are seeing, even in these
early days.

Eluned Morgan: We had a parliamentary review that
looked at our NHS and care system, and went into a lot
of detail about what we could change. A lot of it was
about the need to integrate—[Inaudible.] What we have
done as a result is take an interim step towards better
integration. We not only set up the legislative framework
for that, but put significant funding into driving these
health and care systems to work together. We had an

integrated care fund and a transformation fund. We
found that both the health service and the care service
really liked the new approach. They really have engaged.
We have kind of allowed a thousand flowers to bloom
here, and there have been some really innovative ideas
and work. How do we get people out of hospital
quicker? How do we drive that change? There have been
some great examples.

What we are still struggling with, if I am honest, is
that we are still finding difficulty getting both the health
service and the care service to understand that what
they have changed and what works well now needs to be
mainstreamed. There cannot be additional funding forever.
The purpose of that additional funding was to give the
confidence to do it in the mainstream. We are finding
that they have pocketed that money, saying, “This is
great. Can we have more, please?” We have tried to
make it clear to them that that was never the idea. The
idea was for them to have that transformation funding
to drive change.

That is our next challenge, and that is what we are
working on now, but there are ways of doing that.
Clearly, this is a difficult time to be doing it, but some
health boards are frankly being driven into closer working
relationships, because there are so many examples of
delayed transfer of care given the infrastructure at the
local government level. Do not forget that in Wales we
have not seen anything like the cuts that have happened
in England, but even we are feeling the pressure in quite
a significant way, and we are having some real issues in
relation to recruitment to the care workforce in particular.
That is the biggest challenge for us at the moment.

Q110 Edward Argar: That is really helpful, thank
you. As ever, I am grateful for your candour, because
that will help us to learn from your experience. I am
always frank with colleagues about the fact that we will
look around to see whether we can learn from Cardiff,
Edinburgh or Belfast. That is what we should be in the
business of doing. You mentioned using transformation
funding to allow local flowers to bloom. That goes to
the heart of something we have discussed in a number
of sessions today. To what extent, in how you are
approaching this greater integration or joint working,
have you adopted either a permissive or a prescriptive
approach? How have you sought to balance those two
ways of doing things to get the best outcome?

Eluned Morgan: It has been quite interesting. With
care, for example, we have found that a lot of competition
was going, such as between the independent care providers
and the local authority—they were poaching from each
other. All of that was damaging to the public purse and
to the provision that we could give. Now we are in the
process of developing an all-Wales framework within
which people who want to provide care in Wales will
work. That is what we are working on—a new legislative
framework that will provide the infrastructure and give
the minimal standards that they will have to meet. It is
also making sure that we are driving quality through
the system.

Q111 Edward Argar: I am conscious of time, but I
have a final question that refers back to my first one. Do
you have any evidence, whether anecdotal or that you
will not share with the Committee, on how the approach
is improving or changing health outcomes for NHS
patients in Wales, quantitatively or qualitatively? What
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[Edward Argar]

benefits are you seeing? Is there any evidence behind
that? That is something we have explored with other
witnesses—how ICSs will seek to do that—but given
that you have started down this road already, is there
anything you can share?

Eluned Morgan: What is difficult is that we started
this process pre-pandemic but, clearly, with the pandemic
we are in a very different situation. It is difficult to say
what the model would look like in normal times, because
we have had 18 months of something very different. It is
hard for us to assess that evidence in the light of our
circumstances at the moment, if I am honest.

Edward Argar: That is fair. Thank you, Minister.

The Chair: No one else? As there are no further
questions, I thank you, Minister Morgan, and your
officials for the evidence that you have provided today.

Eluned Morgan: Diolch yn fawr.

Ordered, That further consideration be now adjourned.
—(Maggie Throup.)

5.10 pm

Adjourned till Thursday 9 September at half-past
Eleven o’clock.
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Public Bill Committee

Thursday 9 September 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

11.30 am

The Chair: Before we begin, I have a few reminders.
Please switch electronic devices to silent. Tea and coffee
are not allowed during sittings of the Committee. I
encourage Members to wear masks when they are not
speaking, in line with the current Government guidance
and that of the House of Commons Commission. Please
also give each other and members of staff space when
seated and when entering and leaving the room.

Members should send their speaking notes by email
to hansardnotes@parliament.uk. Similarly, officials in
the Gallery should communicate only electronically
with Ministers. If everyone is agreed, we will go into
private sitting to discuss lines of questioning.

11.31 am

The Committee deliberated in private.

Examination of Witnesses

Sara Gorton and Dr Chaand Nagpaul gave evidence.

11.32 am

The Chair: All our witnesses are appearing in person.
It is helpful if Members direct their questions to specific
witnesses.

Before calling the first panel of witnesses, I first
remind all Members that questions should be limited to
matters within the scope of the Bill and that we must
stick to the timings in the programme order the Committee
has agreed. For the first panel, we have until 12.15 pm.

Secondly, do any members of the Committee wish to
declare any relevant interests in connection with the
Bill?

Dr James Davies (Vale of Clwyd) (Con): Chair, I am
still a member of the British Medical Association.

Dr Philippa Whitford (Central Ayrshire) (SNP): I
remain a member of the BMA.

Mary Kelly Foy (City of Durham) (Lab): I am a
member of Unison.

The Chair: Welcome Sara and Chaand. Will you
kindly introduce yourselves, please?

Sara Gorton: Good morning. I am Sara—it is
pronounced as if it is spelled with an h at the end. I am
head of health at the trade union Unison.

Dr Chaand Nagpaul: My name is Dr Chaand Nagpaul.
I am a GP in north London. I have been a GP for more
than 30 years. I am chair of the BMA UK council. We

represent doctors across the UK—more than 160,000. I
represent all doctors of all types, working in hospitals,
public health, general practice—you name it.

The Chair: Thank you. Will Members indicate whether
they have any questions?

Q112 Edward Timpson (Eddisbury) (Con): Good
morning, both. My name is Edward Timpson. I am the
Member of Parliament for Eddisbury in Cheshire. This
question is for both of you, but I will start with Sara.
You were a signatory who supported NHS England’s
original proposals for legislative change back in 2019, I
think. How much in the Bill before us reflects what you
signed? What do the changes proposed bring for your
members and to the health and care system, based on
the proposals that you were in favour of back in 2019?
That is probably something you will be able to answer
as well, Dr Chaand Nagpaul, but Sara first.

Sara Gorton: I hope you have had our Bill submission,
which makes clear the areas where we feel the new Bill
needs some amending. You are right that Unison was a
signatory, along with the BMA and other colleagues, to
the letter in 2019, so it is a matter of concern that, after
all this time and with such broad consensus, we are still
awaiting the legislation.

The Select Committee process that followed that
letter clearly identified that the changes that have been
added would be contentious, so that is adding further
delay. There are a variety of elements that stray outside
the clear consensus that was set out in the 2019 proposals.
However, we are committed to seeing an end to a system
that holds lots of unnecessary cost implications for the
NHS. There is an urgent need to stabilise and give
clarity of employment, particularly for the 27,000-plus
people who are currently in a state of flux, moving
between the clinical commissioning groups and the
proposed new ICSs.

There are some clear areas where we would like to
talk to you about amending, improving and strengthening
what is in the legislation at the moment. There is very,
very clear support for following through on the
commitments in that 2019 letter, to strip away the
unnecessary procurement and competition regime.

Dr Chaand Nagpaul: The BMA was very opposed,
and I believe rightly so, to the changes in 2012. We felt
they introduced unnecessary competition in the NHS
that did not work, has not worked, was not good for the
taxpayer, fragmented the service and increased private
sector involvement, which we can talk about later. We
were very supportive of any changes that would reverse
that legislation and have a duty of collaboration. In
fact, I led a piece of work at the BMA called “Caring,
supportive, collaborative: a future vision for the NHS”,
where we spelled out the sort of arrangements we
believe would be right, in keeping with the principles of
the national health service, and be right for patients,
right for the workforce and right for the taxpayer.

In principle, the idea that the Government were relooking
at or reversing the 2012 Act was something we supported.
In one way, you could say that the repealing of section 75
is an element that we are supportive of. However, in
doing so there are not sufficient safeguards and we
believe there are many consequences that would actually
do the reverse, in particular with regards to a lack of
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assuredness around national health service providers
being supported, in terms of the continuation—we can
talk about this later—of unequal arrangements for the
private sector provision of care compared to the NHS,
and in terms of the lack of clinical engagement that
would ensue. Of course, we are getting rid of a whole
tier of local commissioning organisations, CCGs, and
moving them at a more distant level, called ICSs. We are
very concerned about that.

We are also concerned about some of the Secretary of
State’s powers and the balance between political
accountability and political influence. There is a range
of issues here that we think need to be addressed.

The other thing I should say is that we are in the
midst of a pandemic. It is by no means over. It is hard
to grasp the scale of the backlog of care. These changes
have occurred when the profession has not been able to
engage. I have not had the time to properly be involved
in the input. With the BMA I have, but my colleagues
have not. We believe that this is the wrong Bill at the
wrong time. We should really address what the NHS
needs and get the right Bill at the right time, in due
course.

Q113 Edward Timpson: May I have one follow-up
question, Mrs Murray? Picking up on your answers and
accepting that you will have some aspects of the Bill
that you will want to challenge and some amendments
that you will want to put forward, the general thrust of
the Bill, which is moving from a competition to a
collaboration approach, is one that you both welcome.
In that endeavour, and touching on some of the issues
around procurement and the section 75 regulations
governing NHS procurement, what benefits do you see
in the changes to the role of the Competition and
Markets Authority, which will change the current
procurement regime? You touched on some of your
concerns, but what are some of the potential benefits?

Sara Gorton: When we set out our support along
with other parties in 2019, we saw huge benefits from
not wasting unnecessary time, process, money and oversight
on unnecessary competition, particularly where no provider
other than the NHS was capable of providing the
service. We support the removal of the role, as set out in
that consensus letter, and that has travelled through to
the legislation.

Where we think this could be more robust is the
so-called provider selection regime that backs up exactly
how the process will be carried out. We think that needs
to be extended to make it absolutely explicit that the
NHS is the preferred provider where there is an NHS
service, that there need to be limits placed on roll-over
without scrutiny from external providers and that that
provision should be extended to cover non-clinical services.
I think that earlier in the week you heard from employers
how important the whole-team—the one-team—approach
had been during the pandemic and how crucial that had
been to tackling the spread of the virus and the work
that the NHS had done. We think that principle should
be extended and placed in the provider selection regime
as well.

Dr Chaand Nagpaul: We absolutely agree that repealing
section 75 is something the BMA has called for since
2012. It has been a nonsense that every single contract
up to this point has to be put out to tender: huge
amounts of waste of taxpayers’ money and of time. As

a GP, we were not even able to provide our own phlebotomy
services without it going through a process, so in that
sense, that is a good thing. However, just repealing
section 75 without complementing it with the right
tools to ensure collaboration will not work. In fact, the
current arrangements repeal section 75 but do not
provide any safeguards, or rather structural processes,
that will, in our view, allow the NHS to work as a
collaborative system.

The example I will give is that we believe the NHS
should be the preferred provider of care wherever it is
capable and wherever it is available to do so. There is so
much evidence. People say: “Does it matter who provides?”
Well, it does matter, and all the evidence in the last few
years has shown repeated examples. Some of you will
remember Circle taking over Hinchingbrooke Hospital.
It is very easy for the private sector to say: “You know
what? We will really run the NHS efficiently. We will use
all the market skills we have.” The NHS does not work
like that. We forget at our peril the added value, the
accountability, the loyalty and the good will that the
NHS provides. We really do.

We only have to look back at the last year. Compare
the vaccination programme run by the NHS and delivered
by NHS staff to Test and Trace. Even with Test and
Trace, compare the £400 million that Public Health
England had to the billions that went to the private
sector, and local public health teams reached 97% of
contacts compared to 60% for the others. I am saying
that it does matter. Your local acute trust is not there on
a 10-year contract, willing to walk away after two years.
It is there for your population; it cannot walk away. I
think that given those things, we need to make sure the
NHS is the preferred provider.

The Chair: Could I just ask you to keep your answers
to within the scope of the Bill, please? Also, I ask if we
could perhaps have more succinct answers. I still have
several people who want to ask questions and we do not
have a lot of time to get them in. I intend to call the
Front Bench spokespeople at about 10 minutes to 12. I
now move to the hon. Member for Arfon (Hywel Williams),
but if we could keep to the confines of the Bill, that
would be good.

Q114 Hywel Williams (Arfon) (PC): This question is
specifically for Sara. You said in your response to the
Bill that you agree with the Select Committee
recommendation for an annual report on workforce
shortages. The workforce move, specifically between
England and Wales, very freely and the Governments of
Wales, Scotland and Northern Ireland have their own
appreciation of workforce shortages and how to respond.
For example, after a long campaign, we now have a
medical school being set up in Bangor in my constituency.
Anyway, the point of my question is how do you see the
Governments in those parts of the United Kingdom
being able to feed into the process without ceding their
power to decide for themselves? How do you see it
going?

Sara Gorton: This is a matter of no small significance
to organisations such as my own that have membership
across the UK. That ability to understand and translate
the statistics that we get from one environment in the
UK to another, and understand how that feeds through
and get a whole picture of it, is really difficult at the
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moment. That is not just for the basic nuts and bolts of
who is in the workforce at the moment, doing what
job—the training plans, the workforce planning, and
other aspects of workforce are really difficult to compare.

The short answer is that we would like to be involved
in the interpretation, assuming that we do get that
amendment through and the workforce reporting is on
a more frequent basis than five years. We would like to
be involved in the conversation about what that looks
like, and how it can answer some of the issues that you
have raised about feeding into a UK-wide perspective
as well.

Q115 Hywel Williams: You see that in Wales, acting
through the Welsh Government, so would you be seeking
direct access regarding Welsh issues to the Government
here in Westminster?

Sara Gorton: That is not something we have considered
in the passage of the legislation so far, but we are
certainly willing to talk about it in future.

Q116 Hywel Williams: Lastly—if I may, Chair, very
briefly—a great number of people from Wales receive
treatment in England, mainly from north Wales. They
go to Merseyside and Manchester, and sometimes to
London as well, so I am sure you would be in favour of
the health bodies in those areas taking due regard of
not only the health needs of their own population, but
those of the population that comes in from Wales.

Sara Gorton: There are all sorts of workforce aspects
that are very relevant to the England and Wales
environment. The joint systems we have for pay and
pensions, and workforce planning as well, all need to be
factored in, but lots of work on the detail of the
workforce reporting is needed.

Hywel Williams: Thank you.

Q117 Dr James Davies: I am interested in Unison’s
position on the social care aspects of the Bill, and in
particular the CQC inspection that is proposed, and
also the data collection powers, please.

Sara Gorton: That is not an area of the Bill that we
focused on. Our main focus is on extending the provisions
of the provider selection regime—the procurement. I
can do some more work and send in something.

Q118 Dr Davies: That is fine. In that case, I will turn
to Dr Chaand about a fit and proper persons register
for those on NHS boards, or wishing to be on NHS
boards. Do you have any views on that, and how
legislation might expand?

Dr Chaand Nagpaul: I can tell you, just from the
personal experience of being a GP over 30 years and
speaking to doctors and representing doctors, that clinical
engagement is vital. None of us can have any workplace
that functions well until those who work within it feel
engaged—feel that their voice is heard and their experience
is understood. One of my biggest concerns about the
current arrangements is that at the moment, for example,
we have clinical commissioning groups. We have had
seven GPs in my local area representing me and my
colleagues. That is going to whittle down to no one,
except one primary care doctor—we think—on an ICS

board, which will be more remote, so we are diluting
that local accountability. We vote for those doctors who
sit on the CCG boards; we will not have any voting, so
you are reducing the numbers who are influencing.

The second point is that we believe that those who sit
on ICS boards should be facing the reality of the
clinicians they represent. In the medical profession, we
have two statutory bodies—the local medical committees
and the local negotiating committees—that represent
hospital doctors and GPs, and we believe that they
should be there because of their motive: they will be
clinicians representing clinicians, as opposed to what
sometimes happens, which is doctors becoming managers.
We know that that just disconnects, and if you have a
disconnect, you will not be able to deliver your aims as a
health service.

The other notable omission in the Bill, we believe, is
the lack of public health presence. There is no place for
a public health doctor. Again, I know that it is not in
the scope of the Bill, but I think we have to learn from
the past year. Public health is vital.

The Chair: We should stick to within the scope of the
Bill.

Dr Chaand Nagpaul: The scope of the Bill should
include a public health doctor who is independent, who
should be an advocate. Those of you who were present
in the 1990s will know that is exactly what we had. An
independent public health voice on ICS boards can
provide proper independent advice on population health.
These are meant to be population commissioning bodies,
in the interests of the public. Those are the things that
we think should be changed.

Dr Davies: Thank you.

The Chair: Would anybody else like to ask a question
from the Back Benches before I move to the Front-Bench
spokespeople? Okay, that means that the SNP and
Labour spokespeople have around 10 minutes. If they
could keep it between nine and 10 minutes, that would
be appreciated. I call Dr Philippa Whitford.

Q119 Dr Whitford: Thank you very much, Mrs Murray.

I will ask each of you the same question. Obviously,
the aim of the Committee is to improve the Bill and
bring in voices. Sara, if you could amend only one part
of the Bill, what would it be, and what change do you
think would improve it to the greatest degree? I know
that you may have three or four—your submissions are
here—but what do you want us to do that would have
the biggest impact in improving what actually happens
to health and social care?

Sara Gorton: I am going to choose something that I
think none of the other people you hear from, except
staff representative bodies, will pick up on. We would
like to see the principle set out in the NHS constitution:
to involve staff in decision making about how the
service that they work in is set up and run, and in
decisions that could affect the way they work. That
principle is very clear in the NHS constitution; at the
moment, with the system set up the way it is, that is
transacted through the relationships that staff have
with their employers at a provider level. If the system
proposed in the Bill comes in, one of the risks is that
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that may be undercut by decisions made at ICS level. I
think trade unions and staff would feel as though they
had a stake and would be reassured that they had
involvement in future decisions with workforce implications
made by those new bits of the system if that pledge were
placed in the legislation and were the underpinning
principle.

Dr Whitford: Thank you very much. Certainly, for
some of the projects in Scotland around quality
improvement or patient safety, the involvement of staff
has actually made that work. Dr Nagpaul, I am pinning
you down to one area and one change that you think
will make a big difference.

Dr Chaand Nagpaul: The area would be around
collaboration. We would want the section 75 regulations
to be amended to make the NHS the preferred provider
where it is able to do that. As part of that, there would
be legislative changes on the duties of foundation trusts
and other NHS providers to collaborate. We believe
that at the moment, the changes for section 75 do not
tally with any such duty, and we find that providers are
focused on their own budgets and balance sheets, so you
are talking about collaboration but not enabling it. We
would want both those changes.

Q120 Dr Whitford: Obviously, because of the duty of
balancing budgets, one of the frictions within the system
is going to be where an area that is managing its budget
has to collaborate with a service—perhaps in social
care—that is not. Clearly, the aim of the Bill is to bring
about integration.

Dr Chaand Nagpaul: Can I come back on that? At
the moment, we are seeing foundation trusts thinking
about their budgets, community providers thinking about
theirs, and general practice as well. There is not even
collaboration between the community and the hospital.
No foundation trust currently has the ability to say, for
example, “We will go beyond our budget and invest in
the community—it may actually reduce our hospital
admissions.” At the moment there is no structure of
processes to enable collaboration even within the NHS.

Q121 Dr Whitford: Do you not think that creating
the overarching ICB is meant to look at that budget in a
more holistic way?

Dr Chaand Nagpaul: It is only looking at it—like
sitting around the table. We have had a lot of these
arrangements in the past. Until you actually change the
duty of a foundation trust to collaborate, so that its
board meetings are no longer focused purely on its own
balance sheet but actually look at the good of the local
community as a statutory change, we do not think this
will work. It will just be aspirational.

Q122 Dr Whitford: My second and final question to
you both is about the healthcare safety investigations
body. I was on the pre-legislative scrutiny Committee
for it and I know there will be a lot of support for it
across the House. However, on Tuesday we heard Keith
Conradi’s concerns about disclosure of safe space material.
As a representative of the BMA, what is your view
about that part of the Bill—part 4—and the degree to
which it protects or weakens safe space, and how do you
think it will affect staff engagement with the process?

Dr Chaand Nagpaul: We are supportive of the concept
of the HSIB. We know that the NHS is riddled with a
fear culture and a targeting of individuals for systemic
failures. Based upon the aviation industry, it is absolutely
right to have arrangements whereby you can learn from
serious incidents, and healthcare staff, doctors and patients
have a safe place where they are free, without fear, to
contribute and learn from such incidents.

What is important—this is something we learned
from a previous episode involving a doctor called Doctor
Bawa-Garba, where there were a lot of issues around
her information being disclosed—is that safe places
should be safe places. They should be legally privileged.
That will allow us to make the NHS safer, because I
think that openness will allow us to address the systemic
issues that actually make up the majority of medical
errors in our health service.

Q123 Dr Whitford: And yourself, Sara?

Sara Gorton: The HSSIB is not an area that we have
covered and focused on in our response, but like the
BMA we are strongly supportive of attempts to drive a
just and learning culture across the NHS. We have
participated, through the social partnership forum in
the NHS, in trying to spread that culture, and we are
strongly supportive of the Freedom To Speak Up Guardian
programme that is in operation in the NHS in England
and its interaction with staff and their representative
bodies.

Q124 Dr Whitford: But you would support, as
Dr Nagpaul says, the idea that safe space should be
protected?

Sara Gorton: Yes, indeed—certainly no opposition to
that.

Dr Whitford: Thank you very much.

The Chair: Thank you very much. I now turn to
Justin Madders, the shadow spokesman.

Q125 Justin Madders (Ellesmere Port and Neston)
(Lab): Thank you, Mrs Murray. Good morning to the
witnesses and thank you for coming today. Dr Nagpaul,
you talked earlier about unequal arrangements for private
sector provision. Could you expand a little on what you
mean by that?

Dr Chaand Nagpaul: Yes. If you repeal section 75 but
do not allow the NHS to be a preferred provider, we
believe that opens the door for contracts to be handed
out to the private sector and undermines the NHS.

Although it may fall out of scope, the point is that
there is every reason for the NHS to be a preferred
provider. The point I am making is that the NHS really
is effective and cost-effective, and allows for a population
approach from providers that have accountability to
local populations.

The other problem we have at the moment, unless
you put in legislation to make the NHS the preferred
provider, is that at the moment a lot of contracts are
going out to the private sector and are affecting workforce
training. In some areas, cataract operations have been
moved en bloc into the private sector, meaning that
ophthalmology trainees are not even seeing them, and
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the providers that are providing cataract operations are
being paid the same sum of money but not providing
the full service.

Another problem we have at the moment is cherry-
picking. It has been there since 2012 and nothing in this
Bill is legislatively addressing that. It means that you
pay the same amount to a hospital—I am a GP and
there is a list of exclusion criteria for any patient who
has co-morbidities or complex conditions, so I cannot
refer them there—but when something goes wrong in
the middle of the night or on a weekend, they end up in
the A&E of our local hospital.

That is why we believe it is really important that the
Bill is amended to make the NHS the preferred provider;
that is what we are referring to. We believe it will allow
for a much more co-ordinated, accountable, locally
focused and population-approach health service.

Q126 Justin Madders: We will see what we can do
about that. In your written submission, you raised
concerns about private providers sitting on ICS boards.
Could you just say a little more about what your concerns
are there?

Dr Chaand Nagpaul: If we have a Bill that is designed
to support the NHS, we just feel that it does not make
sense to then allow a private provider to sit on a
commissioning board. We believe that there is an inherent
conflict of interest. It is really important to understand
that there is a difference between the private provider
and the NHS. The private provider is ultimately driven
by its financial motives, and to be sitting on a board
influencing the spend of money where it may have an
interest is a conflict of interest. That does not apply to
the NHS. A doctor from a hospital does not have any
financial gain to be made. I come back to the fact that
we need to support the NHS, not as an ideological
principle, but because it actually works.

Q127 Justin Madders: That is very clear, thank you.
To play devil’s advocate, can you think of any positive
reason why there would be a need for private companies?

Dr Chaand Nagpaul: No, I do not. If the NHS
cannot provide a service—if it does not have the capacity—
and there is a private sector contract, the private provider
needs to be held to account to deliver. As I say, I think
the same rules should be applied, so that if there is a
complication, they need to be accountable for that
complication, rather than the patient going back to the
NHS, which picks up the pieces. There is a need to hold
private providers to account where they are contracted
to provide care, but we do not approve of them sitting
on the commissioning board, which is about the use of
public resources in the interests of local populations.
That should be a commissioning decision, and
commissioners who are accountable to the NHS and
providers of the NHS should be sitting as part of that
arrangement.

Q128 Justin Madders: Thank you. In your submission,
you also referred to concerns about some of the Secretary
of State’s powers proposed in the Bill. Could you say a
little more about what those concerns are, please?

Dr Chaand Nagpaul: Sure. One is the NHS mandate,
which spells out how the NHS functions. At the moment,
the powers allow the Secretary of State to amend the

mandate. We would like that to be affirmative. We
would like it to be approved by Parliament, and therefore
Parliament would vote to agree changes to the mandate.
That is one area.

The other concern is about the local reconfigurations.
We know how politically sensitive these things can be.
We would not want the Secretary of State to have
disproportionate powers in those arrangements, which
will often be more susceptible to political influence. We
think that those need to be safeguarded by mandated
clinician involvement, so that we make the right decisions
about local services. It is a counterbalance: we want a
health service that has local clinician leadership, but on
the other hand the Secretary of State can intervene. We
think that is an amendment that needs to be made.

Q129 Justin Madders: Thank you. Ms Gorton, good
afternoon—it is afternoon now. You obviously represent
a huge range of employees within the NHS. What role
do you see ICBs having in direct negotiations and
consultation with the workforce?

Sara Gorton: There are a couple of points to raise
here. First, we would like to see in the legislation
confirmation of what we have been given assurances of
in guidance and conversation—that there is no intention
for any new parts of the system to undermine the
existing collective arrangements and that, for the workforce
I represent, the collective agenda for change agreement
would apply for their staff. There is a very clear amendment
that could be supported to ensure the new bodies are
listed as what are called annex 1 employers in the
relevant terms and conditions documents. That is one
aspect.

The other aspect is the role that the provider selection
regime can play—sorry, not the provider selection regime;
what are called the people responsibilities, which are set
out in some of the guidance materials that have only
been recently published to support the legislation. They
set out 10 areas relating to workforce over which the
new bodies may have scope. We would like to see those
areas of scope clearly defined within the legislation.
That is why what I said earlier about the commitment to
involve staff through the constitution promise is so
important. We want to ensure that, if decisions are
made at system level that undercut the role that staff
have in making decisions within providers—if there are
overarching decisions made about workforce—staff have
an opportunity, through their representatives, to understand
what the impact might be and to influence that conversation.

Q130 Justin Madders: Thank you. That is very helpful.
You have probably seen quite a lot of media coverage
today about the possible salaries of the chief executives
of the ICBs—up to £270,000. What do your members,
who have had 10 years of pay restraint, feel about those
kind of figures being bandied about?

Sara Gorton: We are supposed to stick to polite
language in here, aren’t we? You can all probably imagine
what most of our members feel. Sticking within the
scope of the Bill, as we have been asked to, the relevant
segue is to go back to the extension of the provider
selection regime to the non-clinical services. We are
strongly supportive of the measures that have been put
in place to ensure that service sustainability and social
value are taken into account. Clearly, however, extending
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those provisions to non-clinical services would create a
culture of in-sourcing, of valuing all members of the
healthcare team equally, and place those on an equal
footing.

Q131 Justin Madders: Moving on to the proposals in
the Bill regarding professional regulation, do you see
any risk or have any concerns about that, as it is set out?

Sara Gorton: As you have hopefully seen in our
briefing, we are calling for that to be either explained in
much more detail in the guidance, or dropped from the
legislation. We are already seeing concerns from regulated
occupations that this could lead to a sort of “regulation-lite”
scenario, and there are concerns that, without it being
clear exactly what the proposals would entail, this could
be a hostage to fortune. We would very much like to see
some clarity on that, or have it taken out at this stage.

Q132 Justin Madders: I will ask the same question
that I asked Dr Nagpaul about the involvement of
private providers on ICBs. Is there, in your mind, any
possible argument as to why it might be a good idea?

Sara Gorton: What we are more concerned about is
the potential risk that, if involved in the ICBs and in the
partnerships, they could exert influence over the exploratory
stage of discussions, which could tilt the balance their
way. That seems out of kilter when we do not have
clarity that staff of the NHS will have the opportunity
to be involved at the same sort of level. We are very keen
to ensure that we support amendments making any of
the processes, and the way that the boards meet, more
transparent, and, clearly, subject to the freedom of
information process.

Q133 Justin Madders: Just one final question: at the
moment, do you feel that there are enough avenues for
trade union staff representation to feed into the boards?

Sara Gorton: At the moment, there is no explicit
route through. What is set out in the published guidance
documents is that the route for trade unions to be
involved will be through the regional structures of NHS
England and NHS Improvement. That is at a distance,
and potentially after decisions have been made. Putting
in a clear link, through that staff pledge in the NHS
constitution and having that underpinning in the legislation,
would really make clear the principle of staff involvement
and engagement at the earliest stage of decisions.

Justin Madders: Thank you very much.

Q134 The Minister for Health (Edward Argar): Sara
and Chand, welcome. I will try to get through three
questions, but, if I run out of time, I will settle for two.
We heard from a significant number of witnesses on
Tuesday; you will have seen or read what they said. The
overwhelming majority said that now was the right time
to do this. Sara, I noticed that, in your evidence,
notwithstanding the challenges you posed about some
of the content that you would disagree with, you highlighted
that this was due in 2019, on the basis of the original
consultation, and asked why it had taken so long.

To both of you, do you think that now is the right
time? I know that Chand has answered that, but this
second part might apply to him: if it is not, when is the
right time?

Sara Gorton: We were strong opponents of the 2012
legislation, so, in our view, the right time to do this
would have been to not put that legislation through.
However, we have been waiting for this batch of changes
for some time. It has been evident, from 2013-14, and
certainly since the “Five Year Forward View”was published,
that what we were doing was having a structural
workaround with people tacitly agreeing to almost ignore
legislation. That is just not acceptable in the system.

Certainly, for my members who have been moved
into new arm’s length bodies, moved around those
bodies, and are now subject to another change, they
want the security of knowing who is going to be employing
them this time next year. In our view, the changes, both
to the competition and procurement regime, and to
clarifying how the new bodies will operate and what
powers they will have, cannot wait. There are lots of
other aspects that, as you can see from our briefing, we
suggest could wait for future debate.

Dr Chaand Nagpaul: I want to be clear: we do not
support the status quo. There is a pressing need to
repeal much of the 2012 Act. However, I cannot
overestimate how much the pandemic has affected us.
We have not been able to be engaged, so it has to be
asked: why do we need the Bill at this moment in time,
when we are all absolutely overwhelmed? We know that
any reorganisation of the health service means that
people get distracted from their core work. The process
of reorganisation takes human resource time. We have
not been able to engage with this as we should, so we do
not think that this is the right time.

The right time would be decided by two factors: first,
when we are through the worst of what we are going
through at the moment, and secondly, when the legitimate
concerns we have are addressed, and there are the
amendments that we would like to see. This Bill can
shape the future of our health service. Get the right Bill,
at the right time.

Q135 Edward Argar: I have read your evidence very
carefully, and your views on the 2012 Act are clear. To
put in context what sort of changes—not withstanding
your evidence—the BMA is and is not supportive of,
which of the 1999, 2001, 2003, and 2006 Acts did the
BMA come out fully in support of?

Dr Chaand Nagpaul: I am afraid I will have to let you
know later, as I do not, off the top of my head, know
exactly what those Bills contained.

Q136 Edward Argar: Thank you. Feel free to write to
the Committee. This is my final question, so that we
finish on time. This relates directly to the BMA’s evidence,
but Sarah may want to come in on this afterwards. You
both touched on the procurement regulations in section 75
of the 2012 legislation; why are saying that NHS, or
public sector, provision should be the default, rather
than whatever provision provides the best outcome for
patients? You highlighted the very clear view that NHS
and public sector provision is the most cost-effective
and the most clinically effective; it would therefore
succeed anyway if the question is what delivers the best
outcomes. Why preset that default?

Dr Chaand Nagpaul: First, the rules at the moment
do not factor in that the NHS provides, in addition to
the service, a complete, full body of care for patients.
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The same money would go on a hip replacement in the
private sector. Secondly, there is the training element
that I mentioned earlier. Thirdly, no acute NHS trust
can walk away after two years—it is there to provide
care to its population—but Serco was able to walk away
after two years. We have many examples of private
companies that have ended their GP contracts. Serco
left an out-of-hours contract in Cornwall; that does not
happen in the NHS. My local hospital has been there
for as long as I can remember—it cannot walk away.
The NHS provides accountability and duty, but more
importantly, it is actually cost-effective. The staff have
national terms and conditions; they provide huge amounts
of good will and work above their contracts. It just
makes sense to be resourcing our NHS.

Every time you take a contract away from the NHS, it
is defunding the local system. We want taxpayers’ money
to bolster an NHS that is co-ordinated, because we also
want changes in the legislative requirements for foundation
trusts and other NHS bodies to collaborate.

Q137 Edward Argar: In the minute left, Sarah, is
there anything you wanted to add?

Sara Gorton: What the legislation sets out is a proposal
for system working. Therefore, having something that
disrupts that system is potentially counterproductive. I
strongly support putting the NHS first—the NHS
default—into the provider selection regime that is listed
in clause 68.

The Chair: Thank you very much. We are making
excellent time.

Justin Madders: On a point of order, Mrs Murray.
On the Minister’s question to the BMA witness about
previous Acts that the BMA may have endorsed, that
would clearly be out of scope as evidence. I would not
want Dr Nagpaul to waste time researching an answer
that the Committee could not take into account.

Edward Argar: Further to that point of order, Mrs
Murray. Would it help if I set out the context in which I
believe that question relates directly to the content of
the Bill? Much of what is discussed in the Bill relates to
previous legislation that has grown up over time;
understanding which pieces of legislation the BMA
supports will help us to better understand the evidence
it has put forward on this legislation, and its context.

The Chair: Mr Madders, I think that the Minister has
taken on board your point of order and paid attention
to it. Thank you, Minister.

As there are no further questions, because we are out
of time, I thank our witnesses very much for their
evidence. We will move on to the next panel.

Examination of Witnesses

Professor Martin Marshall, Pat Cullen and Professor
Helen Stokes-Lampard gave evidence.

12.17 pm

The Chair: We will now hear from Professor Martin
Marshall, the chair of the Council of the Royal College
of General Practitioners; Pat Cullen, the general secretary

and chief executive of the Royal College of Nursing;
and Professor Helen Stokes-Lampard, the chair of the
Academy of Medical Royal Colleges—all of whom are
appearing in person. Starting with Pat Cullen, could I
ask you to introduce yourselves for the record?

Pat Cullen: I am Pat Cullen. Thank you for inviting
me along. I am the recently appointed chief executive
and general secretary of the Royal College of Nursing.
We are a trade union and a professional organisation,
and we represent more than 480,000 nurses.

Professor Helen Stokes-Lampard: Hi! I am Professor
Helen Stokes-Lampard, and I am chair of the Academy
of Medical Royal Colleges. The Academy is the umbrella
body for all the medical royal colleges in the UK and
Ireland; we also cover the independent medical faculties.

Professor Martin Marshall: Good afternoon, everybody.
I am Martin Marshall, chair of the Royal College of
General Practitioners and a practising GP in Newham
in east London.

The Chair: Thank you. We have until 1 pm for this
session, so I propose the same timings as for the last
one. I call on Back-Bench Members to indicate if they
have any questions.

Q138 Dr James Davies: Good afternoon and welcome.
I would like to ask all three panellists about the workforce
projection elements of the Bill and the adequacy of
those, starting with Pat.

Pat Cullen: We have yet to submit our evidence in
relation to the Bill—we are currently doing that. It is
very clear to us and our members that the Bill does not
go far enough on accountability for the workforce. We
are very clear that the workforce shortages in nursing
are not addressed properly through the Bill.

The Chair: Could you speak up a little bit, please? We
are finding it quite difficult to hear you.

Pat Cullen: That is not normal, mind you, for a
woman from Northern Ireland! I will try again. Principally,
our response to the Bill is that the accountability issues
do not go far enough in the Bill. We are asking for the
Secretary of State for Health and Social Care to not
only clearly have full accountability and responsibility
for the assessment of workforce planning, but ensure
accountability for the delivery of the workforce. It is not
just about the assessment. We are all clear about and
know about—it has been played out well—the shortages
of nursing staff. We had 40,000 vacancies heading into
the pandemic. We make up 26% of the workforce.
Everywhere you see a patient, you see a nurse, and we
need nurses. That is the only way to provide the best
care for our patients. We say that the legislator at the
highest level must have that accountability and responsibility
for the assessment and the delivery of the workforce
shortages in nursing.

Professor Helen Stokes-Lampard: The Academy of
Medical Royal Colleges has worked very closely with
the Government on the development of the Bill, and we
have been very grateful for the opportunity to collaborate
so far. We have been largely supportive of the direction
of travel, but the workforce, in clause 33 particularly, is
the one area where we probably still have the greatest
concern. We feel that it needs to go further. That builds
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on exactly what Pat has said. Along with other organisations
such as the RCN, we have co-signed an amendment that
goes further on that.

We feel that workforce planning needs to be very
transparent and collaborative across multiple organisations
and agencies, but ultimately owned by the Secretary of
State for Health and Social Care. It needs to take on
board both the projected supply of workforce already
in the pipeline and projected demand. We anticipate
that the line representing workforce supply going upwards,
and the line representing the demand for need and care
climbing even more steeply. There is a gap between
them that, at the moment, we cannot quantify. It needs
to be quantified and made transparent. Even if the state
does not feel it can fund for that gap, we should not be
afraid of knowledge. Without knowledge, we run into
the risk of repeating historical cycles of boom and bust
when it comes to workforce planning. That would be
our big plea to you: try to strengthen that, and please
do not fear knowledge—it will help us in the end.

Professor Martin Marshall: The Royal College of
General Practitioners, as members of the Academy, are
completely in line with Helen’s position. There is a
marked workforce crisis relating to general practitioners
and other health professionals who work in general
practice. Without an adequate workforce, it will be very
difficult to deliver any of the ambitions of the Bill, so
we are absolutely in favour of a much stronger emphasis
on workforce. I think workforce planning is an oxymoron
and has been for many years in the NHS. This is an
opportunity to do something about it.

Q139 Chris Skidmore (Kingswood) (Con): I have two
questions. On clause 33, which we have just spoken
about, what would be the best compromise when it
comes to planning for a workforce strategy? The Bill
suggests five years, and that the Secretary of State
should direct Health Education England and NHS
England to produce this report. Would you suggest a
more frequent process? If so, how frequent should it be?
What organisations should be involved with workforce
planning, and how would you see that operating?

Professor Helen Stokes-Lampard: We have thought
about this seriously—what would be a sensible interval?
Having discussed this extensively with colleagues right
across the health and care landscape, we have come to
the conclusion that two-yearly feels about right. Annually
just feels too intense, and it would be too labour-intensive
to get meaningful data out in that period; you would
run the risk of fatigue in the system. If we go much
longer than two years, we run the risk of fundamental
change coming into the system—another pandemic or
some other national thing happening that needs to be
factored in, and of which we need to be made aware. We
have come down on two years, and that is the proposal
that we put forward.

Every time, the work needs to look five, 10 and
20 years ahead. We need that longer-term projection. It
takes so long to train doctors—that is the agency that I
represent—from their entry to medical school to consultant
independent practice that you need to have that time lag
built into the system. That way, you can look at the
totality of the workforce and ensure that you have the
right interim solutions for the needs of the population.

Q140 Chris Skidmore: Do the other organisations
agree with that assessment?

Pat Cullen: Yes, we would certainly agree. We believe
that annual plans are too short-term for the reasons
that Helen has laid out—training nurses takes three
years, and when you think about the added training for
clinical specialist nurses and other advanced nurses in
practice, it absolutely needs to be at least two years.

Professor Martin Marshall: We agree that two years
is the right interval. I think the request of HEE to
produce a high-level framework is a good start—that is
correct—but it is just a start, and a high-level framework
does not help workforce planning on the ground. It is
right that most workforce planning should happen at a
local level, but some elements need to be managed
nationally. Basically, this is such an important issue for
the NHS that it needs to be absolutely top priority in
the Bill.

Professor Helen Stokes-Lampard: I am conscious
that I did not answer the second part of your question
about who should be involved. We propose that this be
led by Health Education England, but it has to be done
in collaboration with NHS England. We cannot look at
the needs of the population without involving them.
There are other bodies, too. For doctors in particular,
we would argue that the Medical Schools Council and
the GMC have to be involved. I am sure Pat will have
similar views.

In terms of population needs, we need to look at the
Office for Budget Responsibility and use the resources
of the Office for National Statistics. We need to go
widely on this; it is not about saying, “That is one
person’s problem to sort, and then the Secretary of
State signs it off.” This is a truly collaborative effort,
and we need to legislate for and enable collaboration in
the greatest possible sense.

Q141 Chris Skidmore: On clause 19 and the duties on
the ICBs and ICSs, particularly, in your case, around
education, training and research, do you have any thoughts
about who might be able to help those ICCs with their
duties, and about the role of universities, which are not
mentioned in the Bill? How can we integrate not just
health and social care, which are the focus of the Bill,
but education and training, and what needs to take
place for that integration to happen?

Professor Martin Marshall: Universities have an
enormous amount to offer. If we look at the way that
universities have operated in academic health science
networks in the current structures, in many parts they
have played a really significant role. I absolutely think
that ICSs give us an opportunity to bring universities
into the debate.

Education is particularly important here. If the Bill is
to achieve its potential of better population health,
there are some massive training leads for all the workforce,
and universities clearly need to be involved in that
process.

Professor Helen Stokes-Lampard: To supplement what
Martin has said, we have not criticised what the Bill says
at the moment. For us, this is where the Bill is an
enabler, and we hope it is a greater enabler that what we
have currently. In that sense, the logical thing to do next
is greater collaboration. The challenge with legislation
is that although it can remove barriers and enable, it
does not actually change culture. We need to engage
with the individuals who are establishing this and ensure
that the frontline educators and clinicians are on board
with it to make it a reality.
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Clearly, I support what Martin said about the vital
need for education right across the piece. I think you
will find that the universities are very much up for that
and keen. It has been difficult to expand training places
across nursing and medicine in short order, but it is
something the universities are really stepping up to do. I
think we would all argue that we want to go further and
faster to deliver the best possible care for the public.

The Chair: Thank you very much. We have about
10 minutes, and three people have indicated that they
want to ask questions, so if we could direct our questions
to one person and keep questions and answers brief,
that would be very helpful, because I would like to
include everybody.

Q142 Hywel Williams: I have a question for Pat. You
have indicated some concern about the new powers
regarding professional regulators and the fact that there
may be changes, including the dismissal of regulators
and that sort of thing, through secondary legislation.
Given that those bodies are UK-wide, do you think that
the Senedd, the Welsh Government in Cardiff, and the
other Governments should have some input into those
sorts of decisions about professional regulators?

Pat Cullen: We have had some thoughts about this
across the countries—and we can learn from all of the
countries, really. Of course, you will know from my
accent that I come from Northern Ireland, and our
regulator is a four-country regulator. In relation to the
standards that are referred to within the Bill, I think our
royal college will play an important role in terms of
working with our regulator to look at some of the
devolved responsibilities and the role that we can play
in setting standards for our profession, and assisting
and supporting our regulator in the setting of those
standards right across the country, and obviously the
other countries as well.

More recently, we have just brought out our nursing
workforce standards, which apply across the four countries,
and we had significant engagement in those right across
the four countries. If you look at those standards being
aligned in the new Bill and reading across to the new
Bill, working across with our regulator and having more
powers devolved to a royal college will enhance the
regulator’s response to standards and the applicability
of those standards, and their implementation across the
countries.

The Chair: Thank you very much, Mr Williams. I
now turn to Edward Timpson.

Q143 Edward Timpson: Thank you very much,
Mrs Murray. This is directed to Martin. Perhaps
unsurprisingly, there is a lot of demand on representation
or membership of the integrated care boards, and I
think we heard evidence earlier that in my own area of
Cheshire and Merseyside, if everyone who wanted to sit
around the table was sitting around the table, there
would have to be 63 seats, which is clearly unwieldy and
unworkable. Specifically thinking about the organisations
that you represent, when it comes to clinical representation,
moving from the CCGs to the ICS, what do you think
should be specified about clinical representation on
these new ICBs?

Professor Martin Marshall: We have pushed very
hard for clinical representation on the board, and I
think that the acknowledgement that a primary care

representative is required is absolutely right. Of course,
one representative is not going to change the world, but
there is something symbolic about it, and there is something
about having a primary care voice that is really important.
The nature of that primary care voice is interesting,
because of course, general practice is a multi-disciplinary
specialty, and we work very closely with our nursing
colleagues, our pharmacy colleagues and a whole range
of different clinical disciplines. I think that in most
localities, it is likely that a GP will be the representative
of primary care, most obviously because general practice
has a long track record of being involved in the management
of the NHS, and the onus will then be on that general
practitioner to represent all of the primary care voices.
As a college, just last week we had a very productive
workshop involving all the different specialties in primary
care, and a strong sense of consensus that we must and
will work together to drive this forward.

I have a particular focus on the primary care voice—I
guess that is my job; Helen might refer to other clinical
voices—but it is particularly important for primary
care, for the simple reason that in primary care, we deal
with about 90% of the presentations that come to the
NHS every day. We live in, and are closest to, the
communities that we serve. We are trained to address
the broader determinants of health. We are trained as
doctors, as GPs, for example, but we are trained to
understand the social determinants of health and health
inequalities. Everything that is important about this Bill
is stuff that general practice is expert in, so we feel the
general practice voice is really important.

One of our biggest concerns—not so much with the
legislation, but the way that this is likely to play out on
the ground—is that the general practice voice threatens
to be diminished as a consequence of the change in
legislation around CCGs. If you look at what the boards
will look like, we know that the acute trusts will still
have their governance arrangements and their budgets.
CCGs are going to disappear. We are not necessarily
saying that that is the wrong thing, but it means that a
lot of the experienced clinical leaders in CCGs risk
getting lost, and we know that that is not happening in
some of the ICSs around the country, but it is happening
in others. The CCG staff are just being transferred into
the ICSs, but there is a real risk that the leaders who
have been around for a decade or two decades, who
understand the nature of organisational change and
understand what the Bill is trying to achieve, will get
lost. We know from the evidence that the most successful
integrated care organisations around the world are the
ones that are primary care led, so if primary care does
not have a dominant voice, the ICSs are much less likely
to achieve their potential.

The Chair: Thank you.

Q144 Karin Smyth (Bristol South) (Lab): It is as
though we have rehearsed, because that was my question.
I was a GP manager leader in my area before coming to
Parliament, and GPs have been at the forefront of
developing CCGs, as you said, which followed on from
the great desire of Governments to move the gatekeeper
up the food chain, shall we say, in order to provide
clinical leadership and—to be crude—control costs.

I would like to ask this to everybody. Personally, I
think this issue of clinical representation is a backwards
step in this Bill. You may or may not want to say
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whether you think that is true, but given that you have
said that successful organisations are primary care-led,
and none of these organisations will be clinically-led, let
alone primary care-led, that is not rectifiable in the Bill
through an amendment, I suspect. How will we ensure
that these organisations are successful from a clinical
leadership perspective, given the current state of the
legislation, or would you be putting forward suggestions
for amendments? I am sorry, but I do not think I have
time to ask all three of you. Currently, CCGs are
GP-led, so—

The Chair: We have about three minutes, so could you
keep your answers to one minute each?

Professor Martin Marshall: I speak very rapidly.

“How?” is an interesting question. Can it be done in
legislation? I think there have to be some legislative
levers to ensure that this happens properly on the ground.
There are some examples—one in Surrey and one in
Gloucestershire—where there is already a very strong
commitment to a robust primary care voice, so there is
something about shining a light on those examples,
which others can learn from. That is not a legislative
responsibility, but it is a really important one. There is
certainly something about holding localities to account
and understanding what is happening on the ground at
regular intervals, in terms of whether those voices are
present and whether they are being heard.

Professor Helen Stokes-Lampard: I would strongly
advocate that everyone takes a look at the very excellent
document that NHS England put out just a few days
ago, which is about implementation guidance for ICSs
on clinical leadership. I have to say that whoever put it
together absolutely nailed it, in terms of what to do and
how. There is a how-to guide there. I had no input into
it, so I feel I can shamelessly give you that, because
there are a lot of answers in there.

The legislation as it stands on clinical leadership does
not prevent any of those things, as I understand it. That
goes back to my other point about ensuring that the
legislation removes barriers and is a facilitative enabler
of these things. Clearly, my colleagues have more specific
things about it. I just want to draw to your attention to
the fact that it says that clinicians who get involved in
leadership need to be supported, protected and resourced
to do so, because unfortunately clinician time is expensive.
That comes back to the original conversation about
workforce, but we have to factor it in. The evidence is
quite clear that better clinical input in all disciplines
helps systems run better and be safer. It is more cost-
effective, but that needs support factored in from the
outside.

Pat Cullen: You will not be surprised to hear me say
that the Bill does not go far enough, and we will be
looking for an amendment. There absolutely needs to
be a director of nursing at the top table if you are to
prevent what has happened and what has gone before,
where the financial balancing of books significantly
impacts the decisions of that table. The only way to
ensure patient safety and quality of care, and that the
workforce that we deserve and need for our patients are
paramount and the centre of those discussions, is to
have our clinical leaders at the top table. That must be a
director of nursing, not only to bring evidence on the
clinical care that needs to be delivered to the table to

shape each strategic decision, but to hold that person to
account for our workforce and ensure that the workforce
is available to provide care for our patients.

The Chair: Thank you very much. We now turn to the
SNP spokesperson, Dr Philippa Whitford. You have
about seven minutes.

Q145 Dr Whitford: Thank you very much, Ms Murray.
I hope to try to do two questions, so can you focus your
answers? If you heard the earlier session, you will know
what the first one is. If there is one part of the Bill that
you could change, what would it be and what would the
change be? Our job over the next couple of months is to
improve the Bill, so what would get the biggest bang for
our buck?

Pat Cullen: No surprise, it is the accountability for
workforce planning sitting and resting with the Secretary
of State. I do not think any legislator or politician
should have any issue with that. It is not about
accountability being forced and pushed to the frontline.
Of course, frontline clinical staff will have accountability
and responsibility for the delivery of care, but that
needs to be enshrined in legislation, and the Secretary
of State needs to hold full accountability for workforce
assessment and planning, and for ensuring that we have
the workforce to deliver the best care for our patients.
We owe that to every single nurse in the services today.

Q146 Dr Whitford: Obviously, Wales and Scotland
brought in safe staffing legislation, which does not yet
exist in England. Of course, workforces move around,
so although this is very much a plan for the workforce
in England, we do not want to get into robbing Peter to
pay Paul. Do you feel that the consultation around that
needs to be strengthened—things such as the foundation
places for junior doctors might relate more to Helen
and Martin—to ensure that the Bill actually takes account
of different strategies?

Pat Cullen: Absolutely, and of course we look with
envy at Wales and Scotland, although Scotland is lagging
behind our Welsh colleagues in terms of safe staffing
legislation. We will certainly push for safe staffing legislation
to be brought forward in England as well. Of course, it
is no surprise to anyone that our wonderful nurses
moved to industrial action in Northern Ireland to push
not for pay, but for safe nurse staffing legislation. That
is what is important to every single nurse who is trying
to care for their patients today.

Q147 Dr Whitford: Thanks very much. Helen, what
would you pick as your one place?

Professor Helen Stokes-Lampard: My one place is the
same: the workforce issue and clause 33. It is about
looking at both the supply of the workforce and the
needs of the population—I think it has to be both those
things. The responsibility rests with the Secretary of
State.

Professor Martin Marshall: I have stated mine already:
the strong general practice voice is what will make a
difference. That is what will turn a currently fragmented
service into an integrated one, and a service that is focused
on treating diseases into one focused on preventing them.
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Q148 Dr Whitford: This is also, hopefully, a very
short, specific one—I will start with you, Martin—on
the Healthcare Safety Investigation Body, and the issue
of safe space disclosure and discussion after an incident.
In the Bill, coroners have access, for example, and
others are lobbying for access. What is your view of how
tight the safe space should actually be to get staff to
really engage with it?

Professor Martin Marshall: Considerably tighter than
it is at the moment. I am absolutely in support of safe
spaces. A culture change needs to happen here, and
legislation seems to be one of the ways of trying to
promote that to get us into a much happier space than
at the moment.

Q149 Dr Whitford: Do you think there is a
misunderstanding of what would be covered by “safe
space”, in that it should really apply only to the evidence
that HSIB gathers? It does not stop other bodies having
access to medical records or doing their own investigations,
which they do now.

Professor Martin Marshall: I am not sure I know
enough about it to be able to answer that question, I am
afraid.

Professor Helen Stokes-Lampard: The academy’s position
is that we support the proposals as they are worded—we
have not suggested any amendments to them. We certainly
believe that putting HSIB on a more formal footing is
the right thing to do. On what Martin said about safe
spaces being the right thing going forward, there may be
detail and finessing in the implementation of that, but
no concerns have been raised with us as an organisation
representing royal colleges.

Dr Whitford: And Pat?

The Chair: Pat, before you speak, could I ask you to
swivel the microphone to your left towards you a bit?
We are still having difficulty hearing you.

Pat Cullen: Can you hear me now? I do not know
whether it is my accent or my voice.

It is no surprise to us that the Royal College of
Nursing opposes—

Dr Whitford: Could you speak a wee bit louder? I am
from Northern Ireland as well and we can definitely
speak loudly when we want to.

Pat Cullen: We fundamentally oppose the power of
the Secretary of State to authorise disclosure, and we
will be looking for amendments. We believe that we
must protect whistleblowers. They must come forward.
That is the only way that we can learn lessons and make
sure that our services are fit for purpose, and that we
learn from that, so we will be looking for amendments.

Dr Whitford: Thank you very much. Thank you,
Chair.

The Chair: Thank you. I now turn to the shadow
Minister, Alex Norris.

Q150 Alex Norris (Nottingham North) (Lab/Co-op):
Thank you, Chair. Thank you to all three of you for
joining us this afternoon, and thank you for everything

your members have done for us in such difficult times in
recent months. Collectively, you speak for tens of thousands
of NHS staff and allied professionals, so a simple first
question from me. Pat, you might go first: how do staff
feel at the moment?

Pat Cullen: Where do I start? They feel exhausted,
demoralised; they are tired to say the least, and they are
very concerned about the future. Why is that? Because
they do not have the workforce to deliver.

The Chair: Could I just remind the shadow Minister
to stick within the scope of the Bill, please?

Alex Norris: On a point of order, Mrs Murray. How
our staff are at the moment is within the scope of a Bill
about the NHS, I would have thought.

The Chair: Okay, but can we just make sure that we
stay within the scope of the Bill?

Pat Cullen: I will try and answer in relation to the
Bill. All the issues that I have just spoken about in
relation to that exhaustion, the tiredness and the fact
that they are not able to provide the care for their
patients—there are opportunities in the Bill to correct
some of those things. Again, going back—I hate to
harp back to it in my Northern Ireland words—but the
fact is that if we ensure that accountability sits with the
legislator and with the Secretary of State, to ensure that
we do not find ourselves back in this place again, with
40,000 vacancies going into a pandemic or at any other
emergency situation we find our nurses in, that will
absolutely assist and support. However, there are
opportunities for the workforce in the Bill that we do
not believe are being grasped at the minute, and that is
further adding to the demoralisation that they are feeling.

Professor Helen Stokes-Lampard: I will keep it succinct.
I completely agree that the clinical workforce—doctors—are
demoralised, and I think anxiety would be the greatest
feedback that we get: anxiety and fear of the amount of
risk that is being held in the system at the moment. We
are in the grip of a third wave of this pandemic, which
many in the media seem to have completely forgotten
about. People are dying by their hundreds on a daily
basis still. This is a huge challenge. It goes back to
exactly the point in the Bill about workforce planning
for the future, so that we never find ourselves in a
similar situation again. While we cannot predict when
the next pandemic will hit, we can certainly be assured
that another pandemic will come. The challenges around
the climate and the global problems are going to impact
on our health and wellbeing hugely, and we can plan for
them now if we choose to. So, fearful and anxious, but
we can do something about it. We have a unique moment
in time to grasp this, and this legislation is one part of
that unique moment in time.

Professor Martin Marshall: You will not be surprised
to hear that morale in general practice is at rock bottom.
We read about it in the newspapers every day. Surveys
that we have conducted of our members suggest that
60% of GPs say that their mental health has deteriorated
significantly over the last year. Anxiety, depression,
suicide, ideation—33% of GPs say that at least once a
week they find it almost impossible—
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The Chair: Order. Could we keep to referring to what
is in the Bill, please?

Professor Martin Marshall: Yes, and I am going to do
so. The issue here is that if you speak to GPs, because of
the stats that I have just described to you, nobody is
talking about the Bill.

The Chair: But we are here to talk about the Bill.

Professor Martin Marshall: And almost nobody is
talking about the implications of the Bill, because I
guess our job is to engage clinicians with the potential
of the Bill.

The Chair: I am just saying from the Chair that we
are here to talk about what is in the Bill and to take
evidence on the Bill, so we should stay within the
confines of what is in the Bill.

Q151 Alex Norris: With that in mind, given the quite
challenging picture that all three of you describe there,
do you have any anxieties that this is not the right time
to have the Bill and that, with staff anxious, demoralised
and tired, a reorganisation might add to those anxieties
and concerns for the future?

Professor Martin Marshall: There could not be a
worse time for general practice to introduce the Bill, but
I do not think that means it should not happen. It has
to happen now. The NHS is ready for it, so it has to
happen. The fact that general practice does not have the
capacity or capability to engage fully with the implications
of the Bill will mean that the Bill will not realise its full
potential.

Professor Helen Stokes-Lampard: From my point of
view, there is never an ideal time to introduce legislation
and, certainly, in the midst of a global pandemic is on
nobody’s agenda as a good time to do anything legislatively.
However, the consequences of not doing it are that the
integrated care systems, which are in a really vital part
of their evolution and formation, will stall and therefore
are far more likely to fail. So my view and the view of
the Academy of Medical Royal Colleges is that we
absolutely must go ahead with this legislation in the
timeframe. There is never a good time to have a baby or
move house, but you still need to crack on and do these
things at bad times.

Pat Cullen: Same here: never a right time. If you were
to ask nurses on the ground today, carrying out patient
care in frontline services, they would say that anything
that might improve where things are at the minute will
be a bonus. But the issue is how it plays out and whether
we are listened to. The professional royal colleges do
represent nurses. I am here representing 480,000 nurses
today. It is really important that we get this right. There
is never a right time, but it is actually a great time if we
do get it right.

Q152 Alex Norris: I will just ask a final question in
my last couple of minutes. Martin, notwithstanding
what you said about a greater GP voice on boards, and
similarly Pat regarding directors of nursing on integrated
care boards, what else could we do to get the voice of
the staff really heard in the plans generated by the
integrated care partnerships and then executed by the
boards? What mechanisms do you think are effective
ways of hearing from the frontline what is happening
day in, day out? Perhaps, Martin, you could go first.

Professor Martin Marshall: I cited earlier the example
in Gloucestershire. It has very purposefully built a
primary care subgroup of the board in order to provide
that clinical expertise and that clinical sounding board
to everything that goes on at board level. That seems to
me to be a really good way of moving on from a single
GP on the board—which will be helpful but will have
limited impact—to actually making a real difference on
the ground. The real change, of course, will not happen
at ICS level anyway. It will happen at local level; it will
happen at the place level. That is where real change in
integrated care, from the patient perspective, will be
enacted and will be felt.

Professor Helen Stokes-Lampard: To build on what
Martin has said, there are great examples of clinical
panels, which is essentially what we will be talking
about. That is a model that works extremely well and
which can be broadly based and covering a huge range:
primary and secondary care—the whole range of
specialities. But in the same way, citizen panels have
become something that can be hugely helpful as well. I
am very anxious that we also hear the patient voice in
the decision making at community level.

There has been a covid culture of creativity. When
there was less top-down insistence on following direct
process at the start of the pandemic, a lot of creativity
was allowed to flourish. I feel we need to capitalise on
that culture of creativity. These kinds of panels are
exactly the sort of output that has come and they have
been hugely beneficial. And, of course, the move to
greater digital working has meant that we have been
able to reach people that we have not otherwise been
able to get. Clinicians leaving the clinical environment
to participate has become easier when they can do so
remotely. There is a dividend that we should build on.

Pat Cullen: To add to that, I fundamentally believe
that the patient voice must be heard in those structures
beneath the board. That is how we will really influence
and move forward in terms of what is required, and
those voices will feed into the population needs assessment
at local level. But there needs to be a nurse involved in
each one of those structures that feeds right in through
to the director of nursing that sits on the board, and
that is how you will hold the accountability line up and
down.

Alex Norris: Thanks, all three of you.

The Chair: Thank you. We now go to Minister Argar.

Q153 Edward Argar: Thank you, Mrs Murray. I will
endeavour to be relatively brief, as I am conscious of
time.

Welcome and thank you very much for your evidence
this morning and your frank answers to the questions
posed. I want to ask a question in the context of what a
number of you have raised about the different voices
and the extent to which they need to be represented at
the different decision-making levels of the new structure.
We heard from previous witnesses, for example in the
context of public health voices also, about the value
that they add. The principle behind this legislation is
that it is permissive rather than prescriptive. Therefore
it is possible to have a lot more voices; there is only a de
minimis level specified as prescribed. What is your view
as to whether the appropriate balance between permissive
and prescriptive has been struck in the Bill? If you think
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[Edward Argar]

it has not been, where do you think the balance between
permissive and prescriptive has been missed? Shall we
start with Pat and then work our way along?

Pat Cullen: I have said very clearly that I believe the
nurse needs to be represented at the board, and that
needs to be an executive director of nursing. That needs
to be prescriptive; it is not good enough to have it
placed within mandatory guidance, it needs to be within
the Bill. That is a red line for our nurses, and it will
remain a red line, and we will be putting it forward as a
red line.

Professor Helen Stokes-Lampard: I am going to be
slightly subtler with what I say about this. I think the
legislation, as drafted at the moment, is very enabling,
and the implementation of it is where the great improvement
in how we deliver care will come. I do think it is
permissive, and I do think that it is enabling, and I
completely understand my colleague’s desire to include
specific words relating to nurses, GPs and whoever.
What is vital for me is that the clinical voice is loud,
clear, and can be influential. That is about implementation,
culture and behaviour at a local level. Once we have the
words for the final legislation, it is a question of how on
earth we deliver it and support people to do it well, and
how we learn from the best practice that is out there.
That would be my—and our—view.

Professor Martin Marshall: In my 30 years as a GP, I
cannot think of a single piece of legislation that has
directly changed my practice on the ground. What I can
see is the extent that legislation sets a tone and a culture
within which clinical care is provided. I think this Bill is
appropriately permissive, but, given the variation in all
the challenges that we have identified, it needs to be
permissive with really good oversight to ensure that the
consequences of implementation do not lead to dramatic
variation across the country.

Q154 Edward Argar: Thank you. I have three minutes
left, so I may try a follow up. That is really helpful, and
thank you again for the candour of your answers. Much
as it may sometimes pain us in this place, we do recognise
that legislation can be an enabler, but we cannot sit here
and solve problems on the ground simply by legislation.
I sat on a PCT board many years ago, and the culture
and the working relationships were almost more valuable
than the framework that sat around them.

Going back to Pat’s evidence, but also to all of you:
we have heard in our evidence today, and we heard it on
Tuesday, a lot of different, vital parts of the system
arguing the case for why they should be represented in a

prescriptive way. Equally, we will have others arguing
that a committee beyond a certain size becomes less
effective. In terms of numbers, we have set a minimum.
You are entirely entitled to say that you do not have a
view on this, but how would you see the balance being
struck between different groups making the case for
representation, but, equally, having an effectively sized
decision-making body? We will start with Martin, and
then work backwards.

Professor Martin Marshall: I am glad to say that I do
not have a view, but I do think that the boards should be
small in order to be effective. They need to listen to
advisory groups and sub-boards below them; it is the
structures below the board level that will really make
the difference.

Professor Helen Stokes-Lampard: Formally, the Academy
of Medical Royal Colleges does not have a view. Personally,
I have chaired boards from as few as five people, through
to boards of 70 people, all of which can be hugely
effective if managed well. However, the larger the board
gets, the tighter the management has to be, because it is
harder to get voices heard and for everyone to feel
represented. Essentially, I am saying the same as Martin:
smaller boards are generally more effective at getting
through the agenda, but there has to be a high degree of
trust in those that are actually on the board, and strong
lines to sub-groups, for them to function with maximum
effectiveness.

Pat Cullen: The board needs to comprise the right
people. It is not about numbers; it needs to have the
right people with clinical focus and patient care driving
the outcomes for patients, and it needs to make sure
that it does not develop a financially focused agenda.
As director of nursing I have been there too many
times: the table loses focus on the patient’s voice and
needs. There needs to be a clinical focus and the right
people at the table.

Edward Argar: Thank you all very much, I have no
more questions.

The Chair: Thank you very much. As there are no
further questions, I thank our witnesses for their evidence.
That brings us to the end of our morning session. The
Committee will meet again at 2 o’clock this afternoon
to take further evidence.

Ordered, That further consideration be now adjourned.
—(Maggie Throup.)

12.59 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 9 September 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Health and Care Bill

Examination of Witnesses

Richard Murray, Nick Timmins and Nigel Edwards
gave evidence.

2.1 pm

The Chair: We are going to hear from Richard Murray,
chief executive of the King’s Fund, Nick Timmins,
senior fellow, policy, at the King’s Fund, and Nigel
Edwards, chief executive of the Nuffield Trust. Thank
you very much for coming. Could I ask each of you in
turn to introduce yourself for the record?

Nigel Edwards: I am Nigel Edwards. As previously
stated, I am the chief executive of the Nuffield Trust.

Nick Timmins: I am Nick Timmins, a senior fellow at
the King’s Fund.

Richard Murray: I am Richard Murray, chief executive
of the King’s Fund.

Q155 Edward Timpson (Eddisbury) (Con): Good
afternoon, Mr McCabe, and good afternoon to each of
our witnesses. I am Edward Timpson, the MP for
Eddisbury, in Cheshire. I want to start by contextualising
the discussion about the Bill, particularly off the back
of the pandemic and with regard to the timing of the
Bill and the issues that it is trying to resolve, which
perhaps have been highlighted even more by the demands
and pressures that have come through over the last
18 months. Do you think that this is the right time to be
taking forward the principal measures in the Bill,
particularly around moving from competition to a more
collaborative approach and the integration that it is
looking to achieve through many of the measures that
we have seen with the integrated care system, board,
partnership and so on? I will start with you, Richard,
and then we will move along the panel.

Richard Murray: There is obviously a risk with any
large-scale transformations, and particularly ones in the
NHS, that they will cause too much disruption, and
they distract people from the day job. I think that is the
clear case against. If I may, I will just say a few words,
though, on the case for. The existing system already
causes disruption, so there are complicated workarounds;
there are procurements being done that do not really
need to be done. I would not underestimate the fact that
there is a headwind in the system from trying to apply
the 2012 legislation. There was a real head of steam,
coming through covid, of people working together,
trying to make this system work, still having to deal
with some of those workarounds and still having to
deal, sometimes, with doing things in an emergency that
you probably would not be able to do in peacetime, so
to speak.

The key thing is to try to keep the disruption to a
minimum—wherever possible, and particularly for staff,
to keep that degree of unnecessary churn down. I have
to say, unfortunately, the NHS is quite good at doing
large-scale churn without too much benefit. But I think
on balance that as these changes are already under way
and there are problems with the previous system, stopping
now would be more disruptive than simply carrying on.

Nick Timmins: I do not want to take up a lot of time.
I particularly agree with that last remark: stopping now
would be worse than carrying on. A lot of this is already
happening. We have been merging clinical commissioning
groups ever since the new system came in in 2012. It is
sort of completing a journey. You may not be entirely
happy about all the arrangements around the different
sorts of board and what have you, but to stop now, I
think, would be not sensible.

Q156 Edward Timpson: So it is a natural progression
from what is happening practically.

Nick Timmins: In large measure.

Nigel Edwards: I do not have anything to add, given
the time. I agree with everything that has been said.

Q157 Mary Robinson (Cheadle) (Con): Do you have
any thoughts on the new HSSIB and its powers, which
are set out in the Bill? I know that you are likely to be
probed further on this later, but do you have any thoughts
on how it will be implemented, the investigatory powers
it will have and the safe spaces and protections it can
give? Do you have a view on how it will sit with existing
legislation on the protection of whistleblowers?

Richard Murray: I am afraid that is not an area we
have focused on—sorry.

Nigel Edwards: Likewise.

Mary Robinson: Nice and easy—thank you.

Q158 Karin Smyth (Bristol South) (Lab): I have three
obsessions with the Bill, some of which I have shared
with you. First, on local governance and accountability,
I have tabled an amendment to follow the logic of the
Bill and make accountability local rather than going via
some obscure route to the Secretary of State.

Secondly, there is the treatment of capital in the
system and how local communities, healthcare systems
and trusts will be able to develop estates and capital
planning. The third obsession has completely eluded
me for the moment. It is generally about the tariff—that
may be your subject, Mr Edwards—and how the vague
nod to a new tariff framework in the Bill is working out.
You may be more privy than the Committee to the
details on how that might work out; it is about the flow
of money within the system. Would you like to start,
Mr Edwards, on governance, tariff and capital?

Nigel Edwards: Richard may be able to give a more
up-to-date account on capital. You will be aware that
the mechanisms for the allocation of capital in the NHS
are a little arcane and somewhat out of date. There have
been various attempts to update the mechanisms. Richard
has been looking at this and can perhaps tell us more,
but my impression is that it will flow following the
allocation formula for revenue. There will still need to
be a tariff. Despite the fact that there is integration, a
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tariff allows you do to a number of useful things.
Certainly, patients will flow between different ICSs, so
there will need to be a mechanism to account for that. It
is also quite a useful budgetary tool, so in terms of
financial control, it is probably quite important that the
tariff is maintained.

We have been promised guidance on the flow of
funds more locally, but we have not yet seen it. My
presumption is that there will be a negotiated process
rather than just a straight use of the tariff in the way
that we have seen up until now, with variations on block
contracts, maybe using the tariff—or, more likely, the
historical budgets—as the starting point. The business-
as-usual capital, as opposed to major capital projects,
remains as it always has been. Although it is subject to
some review, at the moment I do not think a major change
is proposed for it, but Richard probably knows better.

Nick Timmins: I have nothing particular to say about
capital. I do think you need to retain a tariff—not for
everything, because in some areas of healthcare it just
does not work, but for electives and those sorts of
procedures. That has two advantages: it means you need
to understand your costs to construct the tariff in the
first place so it is a driver of efficiency, and, equally
importantly, it gives you a benchmark price with which
to negotiate with the private sector whenever you do
outsource some operations and procedures. You are
able to say, “This is what is costs us, so this is what we’ll
pay you.” If you do not have that, you are subject to a
seller’s market and can be charged what you like because
you do not know what your own costs are.

Richard Murray: On the flow of money, we are
expecting revenue allocation to ICSs based on the current
formula, trying to reflect need, inequalities, deprivation
and age. The uncertainty is then how much those ICBs
will allocate down to place level on a local government
footprint. The expectation is that quite a large proportion
of that funding—general practice, community services,
quite a lot of mental health, and some acute services,
too—will go down to that level, but none of that is in
the Bill. The allocation to ICSs stops at that point, and
as has been said, you need a payment mechanism to get
the money off what are, effectively, commissioners and
over into providers.

The changes to tariff are mostly about flexibility, so it
should still be transparent; you should still be able to
work out what people are being paid, which I think is
important, and you should be able to benchmark between
different providers, but instead of paying for each operation
and each widget bit by bit, you can have formulas that
try to reflect fixed costs. You can do it in a different way
that adds some flexibility into the system, which I think
is important when you are trying to bring providers and
commissioners into common alignment over where the
money is going. Tariffs had the problem of setting them
at each other’s throats sometimes, because every time
someone was admitted to a hospital you would get
another payment, so commissioners wanted to keep it
down and providers wanted to keep it up. There is the
chance to try to align some of those incentives, but
there is still a lot of gap around what actually will go
down to place and what will determine it; of course,
again, the budgets need to be equitable.

Nigel Edwards: Richard, if I may, I think a very
important point that ought to be made here is that
because the allocations will now shift from 100-plus

clinical commissioning groups to 42 ICSs, the variations
between them will be evened out. There will need to be
some way of recognising the fact that within an ICS,
you have very different patterns of need, which at the
moment are recognised by the allocation formula, but
in the future will not be. The money will be received by
the ICS, so I think there is a question there. I know that
local authorities—and, indeed, GPs and primary care
networks—will want to say, “If we are in a particularly
deprived area and we have historically had higher funding
to recognise that, we would expect that to continue.”
There ought to be a line of sight from the national
allocation formula based on need to the money that is
received by our locality.

Sorry, Richard. I thought you made a really good
point.

Richard Murray: That is absolutely all right. On
capital, the Bill does not really change the way that
capital works in this system. The only difference is the
ability of the Department, through NHS England, to
cap the spending of foundation trusts, which they have
not been able to do in the past. There are some limits
around them being able to do that, but it gives an
additional lever at national level. Having said that, the
way that capital is working in the system has changed
fundamentally already: some capital goes through an
allocation system, a bit like the revenue funding, and I
am leading a review for NHS England now on how that
money flows.

The bit that I think is really uncertain is how the big
hospital schemes get picked. That is the bit that looks
very different. Obviously, there is a manifesto commitment.
There used to be a process by which it was determined
whether providers could afford to repay—if they could
do it through loans, or if there was a need system. That
is now going off in a completely different place, and I
think that is the bit that is not quite clear. How does
that work within this system? Who gets to choose how
those projects get picked, so to speak? That is the big
change but, again, it is not actually in the Bill; it is being
done under the existing rules.

Karin Smyth: But it all has to be in place by April.

The Chair: I am really sorry, Karin, but I think we
have to move on, because we have about seven minutes
left for Back Benchers, and three indicating. Jo Gideon.

Q159 Jo Gideon (Stoke-on-Trent Central) (Con): We
have had a pretty large consensus across a large number
of organisations that the Bill is welcome as an enabler.
Also, earlier this morning, we had a comment that no
Bill has ever changed people’s behaviour. To what extent
do you think the Bill will enable people’s behaviour to
change, in terms of how partners work together at a
local level?

Richard Murray: It will certainly make it easier. You
remove some of the unnecessary impediments that have
got in people’s way and pushed them into complex
workarounds. It creates a structure through ICBs and
integrated care providers to bring people together, so in
that sense, it enables these things and makes them
easier. However, if I am honest, you could still have
NHS England and the Department deciding to run
everything through ICBs and making them behave an
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awful lot like NHS bodies of the past. It enables those
things, but the legislation by itself cannot prevent some
of the older behaviours from living on. That is why
implementation and what happens afterwards is critical,
to try to ensure that it delivers on the things that I
genuinely think it is trying to do. There is a heavy
weight from the past of very centralised control that
focuses very much on the independent republic of the
NHS. That is the cultural issue that the people who will
have to implement this will have to work against.

Q160 Jo Gideon: How might we implement the changes
that you suggest?

Richard Murray: I would really ensure that local
government is part of this. It is an independent voice,
and has already been a useful counterweight to some of
those centralising forces, as local government comes
closer to the NHS. Ensure that people from the voluntary
sector are there. They do not follow the orders that
come out of NHS England, so you are putting people
directly into the system who carry some of that
independence and are looking out fundamentally to
their local communities. That really is the strength of
some of the ICP structures—that you have those people
round the table and, indeed, some of them on the ICB
itself. Really invest in that place-level work. That is
where a lot of the excitement will come from working
with local government, and again with the voluntary
sector and primary care. Do not get too focused on the
ICS as this interim middle step, because it is quite
distant from where a lot of the action goes on.

Nigel Edwards: It is not just upper tier local authorities
that have an important voice in this. I think that Richard
is right: a lot of the most interesting and bigger changes
are likely to happen at the place level. It is probably the
case that quite a lot of legislation has not really affected
how patients are cared for or how professionals work.
In some senses, that is not a bad thing. I think this does
remove some of the behavioural oddities of the hybrid
market and other systems that we had.

It will introduce some other hazards, in particular—
Richard sort of referred to this—the slight danger of
ICSs becoming inward looking, and some organisations,
and the independent and voluntary sector, being excluded
and not feeling that they have a voice. The challenge
that local authorities can bring to that will be important,
as will behavioural change from NHS England and
some of the regulatory machinery, but you cannot
legislate for that. That is a cultural change that is
probably beyond the scope even of legislators.

Nick Timmins: Yes, and you can see that in evidence
that you have already heard about the construction of
the board and the partnership. It seems clear to me—you
have heard from the Local Government Association—that
some local authorities were happy to join a single board
and others felt that that was too much of a loss of
sovereignty, which is why we have ended up with this
slightly complicated system of an NHS board and a
partnership board. Probably, in an ideal world, it would
have been better if it was one, but you have to live with
what people are prepared to do.

Q161 Dr James Davies (Vale of Clwyd) (Con): Nigel
Edwards, you mentioned the word “reconfiguration”
earlier. In an ideal situation, from your point of view,

how would you see a reconfiguration decision being
reached, and how do you balance that with the need
and expectation for ministerial accountability?

Nigel Edwards: The current system dates back to
Andrew Lansley, who set up four tests. Do not ask me
what they are. I can look them up, but I cannot remember
them. However, they were good. They involved local
people and clinical support. You had to make an evidence-
based case. Then there was a process that involves local
stakeholders, and then there was the opportunity for
review by the Secretary of State and referral by local
authorities and the independent reconfiguration panel,
which has been a remarkably longstanding innovation,
given the way that NHS organisations are formed and
then abolished. It has done, I think, a very good job.

The current system seems to me to work quite well.
The Secretary of State still has a say, particularly around
controversial decisions, but they do not get sucked into
every small reconfiguration and change. You also do
not have a point where there is an opportunity for local
participants to say, “I’m not going to contribute to this
conversation any more. I’m going straight to the top,”
and undermine people working together locally. I am of
the view that the current system works quite well. I
think we said to the previous Secretary of State, “You
need to be really careful what you wish for. You may
think that your intervention is going to help to move
things along and improve innovation. It’s quite likely,
from both previous experience and experience in other
similar types of systems, to have the opposite effect.”

Richard Murray: I would not disagree with anything
that Nigel said. Also, the clauses in the Bill as they
stand at the moment are really, really unhelpful. There
may be things you could do to make reconfiguration
easier, but I think they would be working around the
margins of what Nigel said. It would not be wholescale
intervention without limit by Ministers in local decisions—
that would mean any change, of any service, could go
up to the Secretary of State. Also, if you need to make
an emergency move for an operational reason, you
would need to write to the Secretary of State in advance—
you kind of think the clue is in the fact that it is an
operational crisis. I think that the legislation as drafted
would not give Ministers what they want, so I really
think it is not helpful at all.

Nick Timmins: Can I just add to that? I think it is
really dangerous for both Ministers and the NHS. Not
many people know about the Independent Reconfiguration
Panel. It has worked very well. It has dealt with about
80 controversial cases. It quite often suggests some
amendment, and the Secretary of State does not have to
take its advice, but the Secretary of State almost invariably
does take its advice. I think that if we end up with lots
and lots of reconfigurations hitting Ministers’ desks,
Ministers will come to regret that. If you listen to the
views of previous Secretaries of State, they almost
always say, “It’s ludicrous we ended up having to make a
decision about what was going to happen”—in Nether
Wallop or wherever—which was the case before the
Independent Reconfiguration Panel was around.

Q162 Chris Skidmore (Kingswood) (Con): I want to
touch on the King’s Fund’s comments in its own white
paper in which it welcomed the Bill’s removal of the
“cumbersome competition rules” that were introduced
in the 2012 Act; and to discuss some of the consequences
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of competition and why it is welcome that we remove
that; and to ask this question. Are there are any unintended
consequences from also introducing the duty on the
triple aim in commissioning decisions?

Richard Murray: There are a couple of things around
competition. Probably the most obvious one is that it
never really worked. A lot of care, particularly urgent or
emergency care, is not an area for choice in the first
place, so you are already dealing with a fairly specific
part of the health service and drawing an awful lot of
attention into that one element of the service when a lot
of the interest is in care for people with long-term
conditions and how you stop overuse of A&E and
emergency services. There are lots of examples of things,
particularly uncertainty around competitive procurement.
Commissioners were anxious about where they stood in
law so they used, and probably overused, competitive
procurement.

I know from speaking to some commissioners that
they sometimes felt slightly powerless to influence the
provider side so they would put it out to procurement
instead. There was very little sign that all the effort and
bureaucracy that went into that really did any good at
all. Let us step away from that and enable more co-operative
working, to try to get the kind of change that we need
for long-term conditions, for the real health conditions
that this country faces. I should say that a lot of the
academic evidence has found no benefits of competition,
so not only was it not a helpful thing, it just did not
seem to work—probably reflecting the fact that we have
such shortages in this country. Competition works only
when there is a meaningful choice.

On the triple aim, you would not want the system to
get tied up in a new round of bureaucracy, form filling
and ticking boxes, to show that it has duly considered
the triple aim. I think it is also important to make sure
you do not lose the issue of inequalities from the triple
aim. I would not want to exaggerate: does legislating a
grand vision make people do things differently on the
ground? I think it is helpful to remind NHS providers
and others that absolutely they should be thinking
about the quality of care; absolutely they should be
thinking about value for money and making sure they
are efficient. But they also have a duty to the health of
the wider population. You can then, through that triple
aim, bring the different parties in this system closer
together, and I think that for some non-executive directors
and for governors, it is quite helpful to know that they
are all working in the same direction. So I would not
exaggerate the kind of change it would bring, but I
think it is a move in the right direction.

Nigel Edwards: Can we just nuance the competition
point? Actually, there were two elements to the competition
regime. One was the very formal going out to tender
and big, bureaucratic procurements—often resulting in
the reappointment of the previous provider at significant
expense. But the other component was patient choice—for
diagnostics, for maternity and for elective surgery. I
think that dynamic has benefits. One of the slightly
worrying things in some of the plans produced by the
ICSs’ predecessors—the STPs or strategic transformation
partnerships—was a wish to “repatriate” work, as they
called it, which meant to bring work back from providers
outside their patch into their own. That was not necessarily
a good thing; patients should have the opportunity to
have a choice of provider and, particularly in the case of

specialised services, one would be concerned about people
saying, “Let’s grow our own services locally,” rather
than, “Let’s use centres of excellence.”

The maintenance of patient choice, and ensuring that
ICSs do not act to limit patient choice, particularly for
those patients living on their margins, is quite an important
dynamic; almost all ICSs have borders with someone
else, and patients naturally flow across them. People
want to be able to make choices, because they have an
existing relationship with a provider or because they
have a relative who lives nearby and could care for them
while they are there. There is international evidence that
that dynamic has a beneficial effect on providers’behaviour.

The Chair: I think we had better move on. Dr Whitford?

Q163 Dr Philippa Whitford (Central Ayrshire) (SNP):
I will start with you, Richard, on tariffs. I have a
background in the NHS. I and colleagues south of the
border know of people doing outreach work from a
hospital trust into a community. They developed services
that were successful in reducing admissions, but sometimes
the service was shut down precisely because the hospital’s
income disappeared. I will come to your colleagues, but
are you comfortable that the funding going into the ICB
will give that integrated vision of how money is spent,
to ensure that people who can be supported or treated
by a community project do not end up in hospital just
because that is the way the ICB generates money?

Richard Murray: That is a very fair point; it did
create that tension within the system, because more
activity was what made you successful and gave you
your bank balance. The flexibilities that the Bill gives to
step away from those more mechanistic tariffs that pay
for activity should enable that, with two caveats. First,
much of this will come in guidance from NHS England
about exactly how this will work; there is clearly not
enough detail in the Bill to do that, and why would
there be? That still needs to be worked through.

Secondly, it is quite complicated to get right; this is a
very difficult thing to do, and one of the pointers we see
in some other countries, such as New Zealand, is a
focus on everybody working together and not getting
too caught up in trying to divide up the pie between
competing parties. Again, that is where things such as
the triple aim may help to keep people’s minds focused
on the purpose, which is good quality care, value for
money and a healthy population. There are more flexibilities
in this system to do that, so that we do not get the kind
of perverse incentives we have seen in the past.

Q164 Dr Whitford: Do you think there will be a
friction where, say, a foundation trust has had good
financial management and a budget that is not too bad
is asked to work with one that has been struggling—
particularly in social care, where we are looking for
integration?

Richard Murray: I think there will need to be a
change in culture here; it is almost inevitable that if you
look within different ICSs, you will find extremely
financially successful institutions next door to some
that are deeply troubled and that are facing problems in
community services, general practices and other services.
There will be a need for a culture change, but one that
does not lose sight of the fact that you want organisations
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to be well run. You do not want to end up with some of
the weaker organisations thinking, “I shall now pass
this problem on to my big brother down the road who
has very deep pockets.”

You need to try to maintain the right incentives and
support for institutions to run themselves well, to keep
the value-for-money element of the triple aim, while
also being able to move money around the system
without getting caught in silos such that the acute trust
has all the money and mental health does not. We need
to be able to begin to move money across those different
boundaries, which the old financial system did not help
us to do.

Q165 Dr Whitford: Obviously, the idea is that the
ICBs would have that vision and power.

Richard Murray: You would hope that the ICBs
would have that power and the ICPs would try to set the
direction. For many of the really tricky pieces between
community services, general practice and social care, it
is probably more at place; the ICBs are often so big that
they are unlikely to get directly involved in those decisions.
They can set the framework and try to ensure that in
some sense it is working as a whole, but many of those
decisions will come down at place level.

Q166 Dr Whitford: Nick?

Nick Timmins: I have little to add. This is really an
issue of behaviour, culture and financial flows. It is not
something that the Bill can lay down or dictate.

Q167 Dr Whitford: But obviously the tariffs created
some problems.

Nick Timmins: The tariffs definitely caused some
problems. Changing the way the tariff is used is very
important, but that does not mean that you should get
rid of it entirely.

Dr Whitford: Nigel?

Nigel Edwards: I agree with all of that. This gives a
vehicle that will allow many of those perverse incentives
to be removed. People found ways of working round
them previously, but this simplifies things. Richard made
the point that it is definitely the case that some trusts,
particularly acute trusts, have done very well out of the
tariff. They will find it quite painful to make the adjustment,
but that is not a reason for not making the change.

Q168 Dr Whitford: Perhaps I can start with you on
this question. We obviously hear about the ICB, which
appears to be the power base, and the ICP, which is
more flexible and will put forward an agenda and an
idea. How do you think the power balance or imbalance
between those two is going to work?

Nigel Edwards: I have sat with a number of different
geographies and tried to work that out, and it is probably
going to be different in different places. Some of the
ICSs are quite geographically coherent and have a lot to
do with each other. For others, such as Cheshire and
Merseyside or BOB—Buckinghamshire, Oxfordshire and
Berkshire West—there is less in common at the strategic
level. It will be quite different in different places, particularly
where there are powerful upper-tier local authorities
within ICSs. They will want to have a strong voice at the
place level.

One of the virtues of the legislation as currently
formulated is that it allows some flexibility, and it
allows people to tailor some of those relationships to fit
their local geographies. But I would see the partnership
part of this having a very important role in shaping the
overall strategy. For quite a lot of people, the risk is
having too many meetings and too many partnerships.
It is very important that the partnership board sets the
agenda and then the places and the ICB get on with it.

Q169 Dr Whitford: So the challenge you see is more
about things like footprints and boundaries making it
clunky in some areas. It is about trying to get that right.

Nigel Edwards: Yes. The NHS has always had a bit of
an obsession with neatness and uniformity. If there is
one thing that I have learned from working with these
different ICSs, it is that they are very different in terms
of their physical, political and psychological geography.
Trying to fit a standard model of governance to them
would be a mistake. We need to hold them to account
for how well they are implementing their plans and how
far they are improving outcomes for their population.
We need to know whether they are making the best of
the money that we are giving them, rather than whether
they are conforming to a centrally designed governance
model that will work on average, and that will therefore
work nowhere.

The Chair: I think we had better move on now. I call
Justin Madders.

Q170 Justin Madders (Ellesmere Port and Neston)
(Lab): Good afternoon, and thank you for coming
today. You will have heard the Prime Minister’s statement
on Tuesday. He referred to a White Paper on integration.
As the Bill is primarily concerned with integration,
perhaps you could save him some time by pointing out
the deficiencies in the Bill—in terms of integration—that
need to be included.

Nigel Edwards: This took us all somewhat by surprise,
I think it is fair to say. Richard may have had a different
briefing from the Department of Health and Social
Care on yesterday’s announcement. I picked it up on
reading the document; it was not pointed out to me. I
think I read it slightly differently. It seemed to me that
the plan was likely to be a formalisation of all the
activities that are currently going on, rather than a new
direction of policy, but I am probably the wrong person
to be asking about that. If it is not that, it would not be
very helpful.

Richard Murray: One of the things the documentation
speaks about is the planning of the health and social
care workforce. You asked where I think the Bill is
deficient. One example is its inability to help with the
very poor track record, over quite a long time, in
planning the health and social care workforce—hence
all the problems that we have with the workforce right
now. There is a nod in the White Paper to that. It may
only be that the crossover between those two workforces
is not the fundamentals of the numbers that go through
them.

Otherwise, I really hope that the White Paper is not
about further legislative change. It might be about
setting out, for example, the outcome measures that
would really work for an ICS, meaning that it will cover
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both critical issues for the NHS and critical issues for
health, public health and social care, to make sure that
you have that rounded and meaningful measure so you
know who is doing well. If it is another round of
legislation, I must admit that I would pause before
saying whether that is a good idea, with the exception of
the workforce issue, which remains the critical factor
here.

Justin Madders: Anything to add, Nick?

Nick Timmins: The workforce does need to be tackled—it
is just a glaring hole in all this. The NHS has plenty of
policy at the moment; it has had an eight-year drive
towards better integrated care—that is what the Bill is
focused on—and a lot of that will not come through
legislation, beyond what is in the Bill.

Q171 Justin Madders: Nigel, can I ask you a specific
question about tracking where the money is distributed
within an ICS, which you referred to earlier? You have
already mentioned the Cheshire and Merseyside ICS,
which my constituency falls within—what was 12 CCGs
moved not so long ago into one massive beast, for want
of a better description. If I wanted to hold someone to
account on whether the money was distributed on a fair
and equal basis consistent with historical distributions,
who would I speak to and who would be responsible for
that?

Nigel Edwards: Each ICS is supposed to have a chief
finance officer—a director of finance—and an accountable
officer. That is the starting point. I think the question to
ask them would be to what extent they are spending
money in a way that reduces health inequalities and
improves outcomes in an equitable fashion—I think
they would want to do that. One of the things that has
very much struck me in my conversations with ICSs—this
is very much influenced by local government, which will
be a powerful advocate for this, as will primary care
networks—is that quite a lot of people will be scrutinising
this. The person to ask who is clearly accountable for
answering that question is the accountable officer of the
ICS.

Of course, ICSs do not have a legal obligation to
distribute money below place level. You might not want
to do that, because there is a need to be flexible, and
sometimes you might want to spend more in a particular
area if there is a sudden strategic priority, but over the
long term, the expectation is that those accountable
officers should be able to demonstrate that they are
spending money in ways that relate to the objectively
assessed needs of their populations.

Q172 Justin Madders: Thank you. I have a question
for all three of you. The Secretary of State is seeking
some quite broad powers of direction. What problem
do you think he is trying to fix by giving himself those
powers?

Nick Timmins: I think that is exactly the right question
to ask. What have Ministers not been able to get the
NHS to do without the powers of direction that he is
seeking? When they were presented, it was as though
the NHS was somehow unaccountable when, as I am
sure you all know, Ministers can tell the NHS what to
do through the mandate. The difference in the current
system is that NHS England has to agree that what it is

being asked to do is reasonable. If NHS England does
not think it is reasonable, resourceful or doable, it can
object, and the Minister then has to come to Parliament
and explain why he is, in effect, instructing the NHS to
do something. A measure comes before you and is
subject to a negative resolution. If someone rejects it, it
can be debated, so there is a perfectly good mechanism
there right now. I think the really, really important
question is: what are Ministers not able to get the NHS
to do that means that they now feel the need for new
powers of direction?

Justin Madders: Does anyone wish to add to that?

Nigel Edwards: I have no answer to that question.

Richard Murray: If the reason is not made clear, you
end up starting to get worried and suspicious: “Are they
trying to direct money towards one part of the country
rather than another and overturning the allocation
mechanism? Do they want powers to intervene in
procurements?” Those are all the things that you would
not want them to do which, to be honest, health Ministers
generally have not done anyway. Even when they had
the powers, they tried desperately not to get involved,
because it is extremely poor governance and extremely
poor value for money. However, without that explanation
of why they want it, the temptation is to start worrying
about what they want the power for.

Some of the behaviours could be governed through
the framework agreement, or they should be able to be.
You have the mandate that sets direction over the short
to medium term, but the framework agreement also sets
out the way NHS England should work with other
parts of the system, so there are other things that you
can use within this system. As it stands, and if it stays as
it is now, to provide comfort to people, the temptation is
to start listing the things that Secretaries of State should
not direct—they should not direct allocations to individual
parts of the country; they should not interfere in
procurement decisions. You end up with quite a long
negative list, but I would probably rather have a negative
list than no list.

Nigel Edwards: The problem with negative lists, of
course, is that you will forget something.

The Chair: I had better move on at this stage. I am
really sorry, Nigel. Minister?

Q173 The Minister for Health (Edward Argar): Thank
you, Mr McCabe. I will only ask the one question,
because I am conscious of time and keen that Opposition
Front Benchers have their time. My question goes to the
heart of this, and I am afraid it is a subjective question,
but with all your expertise in this space, your answers
will be instructive. In framing this legislation, we sought
for it to be both evolutionary in reflecting the changes
that are already under way, and permissive rather than
prescriptive. Do you feel we have struck the right balance
in terms of permissive versus prescriptive? If not, where
is that balance missing? Shall we start with Nigel, and
then work along?

Nigel Edwards: I think we have shared our anxieties
about the reconfiguration and direction powers. In terms
of what this does to the organisational architecture, it
seems to me to strike the right balance between permissive
and directive.
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Nick Timmins: I would echo that. I have major
reservations about the new powers of direction and, I
think, major reservations if you build in reconfiguration
service changes. The good thing about this—it has been
the good thing about the development of the integrated
care system so far—is that it is quite flexible. That is
unusual in the NHS’s history: we tend to come up with
very prescriptive solutions for what the system should
look like everywhere, when in practice the circumstances
are different, so I think the balance is pretty good.

Richard Murray: You could easily criticise the degree
of permissiveness; you could criticise the degree of
direction in there. The question should be, “Can anyone
come up with a better one?” We have not been able to
do so, so I think it is a balance well drawn. Of course, a
lot will then rest on the behaviours that are shown after
the Bill is through—whether people live up to that kind
of core belief around that permissiveness and the freedoms
that have been given.

Edward Argar: Thank you all very much. No more
questions, Mr McCabe.

The Chair: We have time to squeeze in one very quick
one, if anyone has something else to ask.

Q174 Justin Madders: Thank you, Chair. Do you see
any risks attached to the flexibility the Secretary of
State has given himself with the mandates?

Richard Murray: I think a longer-term mandate is a
better thing. The idea that each year, sometime between
December and March, you can set a different expectation
on the NHS is operationally unreal for the system. They
cannot do it, so I think we want to get back to something
where you set out a clearer medium-term objective for
the things you want the NHS to achieve, whether that is
reduced waiting times or better health, and allow them
to try and work towards it.

Budgets on that basis would also be incredibly helpful—if
you are working in the service not knowing what capital
you might have two years down the line and what
revenue you might have. I think there is a real chance to
do that in the spending review. That is a move in the
right direction; we just have to make sure that if the
budgets are still set on an annual basis, you do not get a
diversion between what it is you have been asked and
the budget then being suddenly moved on that annual
basis. I would strongly encourage the Government to
also try and set multi-year settlements for the NHS, as
used to be done, so that people can plan at local level.

Nick Timmins: If memory serves me right, the original
idea of the mandate was a rolling three-year mandate.
You set the objectives of the NHS and what you want it
to achieve, and you can have a little review of it each
year, but it is clear. I probably should have said that if
the money was also planned on the same basis, that
would help no end.

The Chair: That brings us to the end of our time. I
thank our witnesses very much.

Examination of Witnesses

Dame Gill Morgan and Louise Patten gave evidence.

2.45 pm

Q175 The Chair: We will now hear from Dame Gill
Morgan, the chair of Gloucestershire integrated care
system and the NHS Confederation’s ICS network
advisorate, and Louise Patten, the ICS network lead for
the NHS Confederation’s ICS network advisorate. Thank
you very much for coming. We have until 3.15 for this
session. May I ask you both to introduce yourself for
the record?

Dame Gill Morgan: I am Dame Gill Morgan. I am
chair-designate of Gloucestershire ICS, but I have been
involved there for over two years, so I have seen the
development of this movement. I am now the elected
chair of the terribly titled NHS Confederation advisorate.
What is important about that is that it includes all the
ICS chairs that have been and all the ICS people who
have been acting in as accountable officers for the work
that has developed thus far, so I think I bring a perspective
on the reality of what people worry about.

I have been involved with health service Bills for well
over 20 years. This one is an exemplar of how people
can work with a service to develop a Bill that largely has
the support of the system. People have engaged, listened,
changed things and taken the frontline views seriously
into account. We do not agree with everything, but you
asked our think-tank group of people about some of
the issues and changes and the permissive approach,
and all those things are truly endorsed. For me, it has
been the best experience in 25 years of involvement in
healthcare. I want to have that noted because people
worked really hard to do that.

In contextual terms, you have to realise that this is the
first time the NHS has tried to do something fundamentally
different. We always legislate for things that look the
same—they quack the same, they walk the same, they
waddle the same—yet systems and communities are
fundamentally different. My ICS, which I am proud to
be part of, has a population of about 600,000, and
15 other ICSs have populations of under 1 million.
They have our characteristics of closeness of community
and long-standing trust. On the other hand, there are
some very big ICSs. What the Bill has done well thus far
is to create a permissive environment that allows us to
see how we can flourish as well as the big places. If you
try to define it—

The Chair: I am sorry to interrupt you. This session is
intended for Members to ask you questions rather than
for you to make a statement. I would prefer to move to
Louise Patten and ask her to introduce herself so that
we can get on with the questions.

Louise Patten: Good afternoon everyone. My name is
Louise Patten. I head up the ICS network and NHS
clinical commissioners at the NHS Confederation. I am
also a clinician.

The Chair: Thank you very much. I call Karin Smyth.

Q176 Karin Smyth: I broadly agree with the direction
towards permissiveness and the logical direction of the
Bill. I am profoundly disturbed, and most of the NHS
representatives are making me feel more disturbed,
about the lack of local accountability and scrutiny that
local people will have of the power that we are giving,
with due respect, to people such as you, designated
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within and by the local health service to police and
manage itself. In your drive for permissiveness and
power within the system locally, how does a local patient
hold you to account for, in my area’s case, the £1.5 billion-
worth of decisions that you are going to be making?
How do we break the national power and make the
local power better?

Dame Gill Morgan: What is different about this Bill is
that it is the first time that local government will be very
actively involved in those decisions. It has always been
involved in scrutiny and big changes, but it will be
heavily represented on our partnership board. We have
four local government people, including two elected
members on our ICB—integrated care board—so we
are bringing in the local government elected people.

We intend our partnership board to meet in public
and we are looking at exactly how many of our meetings
of the ICB should be in public. Clearly, when talking
about quality and clinical stuff, the actual deliberations
need a private bit—[Interruption.] When talking about
named individuals, yes, they do; but when talking about
the quality of the service in general, that is something
that needs to be clear and in the public domain. We
need to get the balance right between what we need to
do publicly and what we need to do privately—as we
will, because we will have so much local government
involvement, with elected members, as well as Healthwatch
and other people like that. They are all intrinsic parts, in
a way that they have never been before. It has never felt
as engaging to me as it does now, certainly in my patch.

Louise Patten: From my point of view, having experienced
health overview and scrutiny committees as an accountable
officer, the patients and public certainly feel that there is
the voice of that local place. It is important to NHS
leaders that that continues—that ability to have local
scrutiny at local level, which is very much where patients
and service users feel is the right place to do it.

At the strategic level, we must not forget that ICSs
comprise both the integrated care board and the partnership.
This is a real opportunity to tether the NHS to always
thinking about the wider determinants of health, social
value, public health and, again, patient experience.

Q177 Edward Timpson: I am Edward Timpson, the
MP for Eddisbury in Cheshire, so coming into the
Cheshire and Merseyside ICS, which is a very different
proposition from Gloucestershire’s. In that context—it
is encouraging to hear how engaged you feel in the
process to date, so reflecting on that engagement—what
do you think you have discovered already from the
preliminary work in Gloucestershire? You have used
that example in our evidence sessions. How has that
helped to inform the way in which collaboration can
best work, bearing in mind that there will be different
political, social and economic geographies in each area?
In doing so, where do you think clinical representation
needs to fit within an ICS, or even within the ICP or the
ICB, to ensure that the decisions made are the best for
patients and their outcomes?

Dame Gill Morgan: Our big learning about all of this
is that, at the end of the day, many of the structures do
not matter; what matters is people being in the same
room, having the conversation about common purpose,
and getting to know and trust each other. The reflection
on that has been why we now have such an emphasis on
place. If you have a really large ICS and you are trying

to do it all, you are so distant from patients, citizens and
clinicians that you will never have the contact. Place, in
those bigger systems, has to be where you begin to pull
those things together, by getting the right people to
engage and developing the right level of trust.

As far as clinical engagement is concerned, the ICS is
about three things—the triple aim, which is, basically,
how do we get better health services today, which are
responsive, high-quality and all those things we want;
how in the long term do we create populations that are
healthier than they are today, which means thinking
about employment and all those bigger things; and, in
the middle, how do we take services that we deliver
today and transform them to be more community-
orientated, better for citizens and delivered where people
want them? In each of those three boxes, clinicians are
absolutely fundamental.

A lot of our effort—in particular around covid and
some of the successes—has been in getting that synergy,
with clinicians in the transformation box feeling that
they can not only write on what the hospital does, but
define what the community does and what the GPs do,
because they are all working collectively. That has been
transformational. Certainly, we would not have managed
covid as effectively as we have without those sorts of
relationships running all the way through the system as
a thread.

Louise Patten: The clinical leadership has to be multi-
layered, right the way through from the strategic level to
place. We have to have clinical advice and we must heed
it when we are talking about planning clinical services.
That is fundamental. I think it will involve different
groups of people. If it is a care pathway about cardio-
vascular disease or a professional pathway about social
care, we must heed clinical and professional advice when
we are planning these services, so it is multi-layered.

Q178 Edward Timpson: All the way up to the board?

Louise Patten: From strategy right the way down to
grassroots implementation.

Q179 Dr Whitford: In the morning sitting we heard
from Professor Marshall, who was talking about your
own ICS. I asked about the problem of the power
imbalance between the partnership and the board, and
he mentioned that you have a primary care sub-group.
We have had a lot of discussion about how we gather
the voices and ensure everyone is there. What led
Gloucestershire to develop that? How do you feel it is
working? Do you think that is a good model? How do
you ensure the board listen to what the partnership
come up with?

Dame Gill Morgan: It is about multi-layering of advice.
We will have a primary care sub-committee partly because
managing primary care, and all the things that come
through GMS and the opportunities, is expert; we do
not want it to be subsumed by a generalist groups. We
want it to have proper focus, because if our vision of the
future is right, we need better and more engaged primary
care at local level that can link its services more effectively
with support in the hospital and the community. That is
the objective, so we will have that.

We will also have an ICB. GPs will have different
views. That is one view, which is about me as a jobbing
GP. I go in in the morning, and I do my work and all of
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those things. I need to be supported to do that, but I
also need GPs in the system who are engaged in
management. We are very proud of our primary care
networks, which are beginning to pull together around
our localities, because we are smaller and it is not a big
place.

There are models where they are working with second
tier local government, where they are beginning to
think about housing, and they are working with the
voluntary sector, so when they are talking about frailty,
it is not a GP or a hospital conversation; it is a system
conversation in this place. All of a sudden there are
things that can be unlocked. If we leave it in any one
box, as we have always done in the past—there is a box
for acute, for this and for that—we do not get this. Our
task is to make those boundaries semi-permeable, with
the expectation that we look at the patient flowing
through all those boundaries, rather than pretending
that patients sit in an individual box, because they do
not.

Louise Patten: Frankly, stakeholders who are anxious
about whether they have a place on the partnership
board or the integrated care board need support in
being helped to co-ordinate their response, so they have
a collective voice. The variations for ICSs are huge,
from a population of 600,000 right the way through to
just upwards of 3 million. Supporting those stakeholders
to have a united voice and providing assistance will be
really helpful.

Q180 Alex Norris (Nottingham North) (Lab/Co-op):
Thank you both for coming this afternoon. Dame Gill
or Ms Patten—it is fairer to ask the question more
generally—suppose the integrated care partnership itself
put forward plans for the footprint. The integrated care
board, under this draft legislation, has to pay due
regard to that. If you disagreed with that as a board,
how would you manage that? How would that be resolved?
How would that manifest locally?

Dame Gill Morgan: The first thing is that you would
try to make sure that you have developed a mechanism
for engagement and trust, so that you do not get into
those sorts of disagreements. If you get into those
disagreements while you are sat around the board, you
have failed to do the task of integration and partnership.
That is what happens in the conversations about how
we solve it. If we ever got into that sort of difficulty, it
would have to be resolved at the integrated care board,
and we will have local government, public health and
social care on our board as full and equal partners.

Q181 Alex Norris: That is a very helpful answer,
thank you. Obviously there would be old informal
mechanism. From my time as chair of health and
wellbeing in Nottingham, I remember that the best
thing you could ever do was just phone someone up and
talk about it. Beyond that, for systems that may not be
advanced or relationships that may not yet be embedded,
is there a good formal mechanism that we could be
writing in to ensure that that existed?

Dame Gill Morgan: The more you try to write in
legislation, the more it becomes the lowest common
denominator and the less you unleash the innovation
that you want. I would do something quite different. I
would probably write something that requires the different

models of ICSs to be formally evaluated over a period
of time, so for the first time we could look to structural
change and say, “This is what it has demonstrated, not
just against the outcome measures measured by the
Department of Health and suchlike, but this has been a
structural change that has added benefit, or not.” If you
are going to do that, it must be done from day one. I
think that is more important than trying to put something
about solving problems in the Bill. You will never hit
the particular strange circumstances of a locality that
has problems, because they are always serendipitous.

Q182 Alex Norris: Louise, with your broader advisorate
hat on, what do you feel about the selection of chairs
and how we could get local voices into both the selection
and—hopefully never needed—removal of chairs?

Louise Patten: The selection process for chairs and
the executive team has got to be about what this integrated
care system requires, what sort of leadership, and what
are the partners that we have got. No two ICSs are the
same. In order to achieve that, it needs to be a local
discussion about what it is that this system needs to
make sure it has the best leadership to take it forward.
That will involve discussion with local people, local
stakeholders and potentially the public to sort that,
because the leadership will be different in different
ICSs.

Q183 Alex Norris: You said, “What does the area
require?”, so you would say that local people would
have as good or a better understanding of that than,
say, NHS England at the centre in Whitehall.

Louise Patten: The two will have a very good idea
collectively about what leadership is required: one from
experience of leaders and the other very much from the
grassroots level of, “If this is our system, this is what we
need.” It is a combination of the two.

Q184 Alex Norris: So in your modelling it would be a
partnership of the two.

Louise Patten: It is both/and.

Q185 Edward Argar: I only have a couple of questions,
Mr McCabe. I welcome the witnesses and thank them
for their evidence so far. One question will be one that I
have asked witnesses in previous sessions. We are seeking
with this legislation to recognise the existing evolution
of the system and the limitations of legislation in driving
implementation and behaviours on the ground, as opposed
to people finding their own ways of working within a
framework. We have therefore focused on a permissive
as opposed to a prescriptive approach. Do you believe
that we have got the balance right in seeking a permissive
framework rather than a prescriptive one? Are there any
examples that you would add to what you have already
said to illustrate your perspective on that?

Dame Gill Morgan: Yes, I think you have got the
balance, and that is the joy of working with a Bill team.
I think the balance is right. You have tried not to be
prescriptive and tie our hands, but you have been clear
in the sense of setting a direction and focus that we
will all take into account, so you do not have to tell us
things to make the NHS do it. We do it because we pick
up the runes.
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On the issues that we would be more concerned
about, I personally am concerned about the ability of
the Secretary of State to call in changes. In part that is
because the one thing I think the NHS has learnt in the
time that I was out and came back is how to do
relatively good consultations. We have just finished a
massive consultation. Patients have gone with us. The
local communities have gone with us, mostly. We have
had citizens juries and all sorts of things to reach a
consensus about the direction of travel. The worst thing
in the world would be that people say, “There is no
point in engaging in those mechanisms locally because,
at the end of the day, we will just complain to the
Secretary of State and it will not happen.” If that
becomes the way people manage that part of the Bill, it
will take us backwards, not forwards, in terms of proper
citizen engagement.

Louise Patten: On balance, it is about the Secretary of
State’s powers of reconfiguration, and NHS leaders in
general are concerned about that. It is not so much
about the Secretary of State having an early understanding
of the reconfigurations or the intent, but about the fact
that that decision could be taken at a point where all the
evidence is not ready to be properly considered.

Building on Gill’s point, patients and the public
would be very frustrated if they felt that they had not
had an opportunity to be answered, so we are asking, if
not for the clause to be removed, for at least the clinical
case for change to be considered from the ICB. Coming
back to clinical decisions about clinical services, we
want that accountability to local communities, not just
up to Whitehall, and some transparency about why the
decision was made, and on what basis and information
it was taken.

Q186 Edward Argar: Thank you. My next question
follows on from that, acknowledging that point about
reconfiguration powers, and builds on your clear answer
to Karin that you think that what is framed here strengthens
local accountability and engagement, and relates to
something that you may have mentioned earlier, Gill, in
some of your answers. Do you think that it is the right
approach, in terms of ICB membership and others, to
set a de minimis core membership and then allow that
local flexibility to reflect local needs, local accountability
and local engagement, to expand it as the local system
and local people feel appropriate? Do you think that
strikes the right balance?

Dame Gill Morgan: I think you are absolutely right:
de minimis. What I have argued throughout is that if the
centre, if you and then NHS England, which issues
guidance, are clear about the principle that we have a
proper engagement mechanism with our local authorities
and citizens, they need to ask us how we are doing that,
and to ensure that our constitution meets that. There
are plenty of checks to ensure that it happens without
you telling us that we have to have this, this and this.

In our case, we will have mental health and social
care around the table, not because we are told to but
because we could not imagine how we could do our
work at a local level without having those people feeling
that they are full partners and sitting around the table.
There is a set of concerns about having local government
involved in making decisions about the expenditure of
large amounts of NHS money. I do not care; they are
the local people who need to be involved in the decision

making. Actually, if they see the deliberations and
challenge first hand we will get better-aligned budgets.
At the end of the day, that is to everybody’s benefit.

Louise Patten: There are already five mandated board
positions in the legislation. A further five will be in the
mandated guidance from NHS England. We are up to
10 already. I think the most important thing here is:
where do you stop? There is a risk that there is a
perception of two tiers—that those who have a mandated
position on the board are of more importance than
others. That flies in the face of partnership working.

Q187 Edward Argar: A final question, if time allows.
I entirely take on board your point about the aim, the
underlying point about implementation being key here—
almost more so than the legislative framework—and
the point about a single pot and sense of ownership. I
remember the old section 75 of the National Health
Service Act 2006, rather than the Health and Social
Care Act 2012, being the mechanism that I used when I
was a councillor to work with the primary care trust. It
worked, but it was a bit clunky at times. My question is
one that I have asked other witnesses, so I suspect that it
will not come as a surprise to you. Do you think that
this is the right time to be introducing these changes
and legislation and, if not, when would be?

Dame Gill Morgan: My view is that we are where we
are and we need to progress. Going backwards would be
a problem, but actually I am a bit more positive than
that. Covid has demonstrated to people that if they
think innovatively, out of the box and in partnership
ways they can get solutions that are quicker than they
would have been before, so in the system as a whole
there is a recognition that partnership has offered more.
We will all retrench as the world moves on from where
we are, but there is real learning from covid on which we
can capitalise. Many systems have done reviews of what
worked and why, looking for the silver linings in that
learning. I think the Bill goes with the analyses that
have come out.

Louise Patten: At the NHS Confederation, we have
that sort of umbrella view. We must not forget that, on
collaboration and integration, people have been working
to this for some time. There are some great examples of
it, and this legislation moves that opportunity to really
accelerate it. People recognise that it is a tight timescale,
but they are absolutely committed to doing it.

Edward Argar: Thank you both very much. No more
questions, Mr McCabe.

The Chair: Dr Whitford, did you have anything else?

Q188 Dr Whitford: It was really just about other
groups. You talked about having a primary care sub-group,
and there has been a lot of discussion about how to
harvest voices up. Could you expand a little on how
your sub-group is working and what other sub-groups
you would have? How do you make sure the ICB pays
attention to what the partnership comes up with? For
me, from outside, it seems like it is the board that has
the power in the end. Therefore, how do you ensure
that? I understand the need for relationships, but what
voices other than primary care are you bringing forward
with sub-groups or other ways of working?
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Dame Gill Morgan: There are a couple of statutory
sub-groups that we are going to require, like accounts,
audit and remuneration. More importantly, over the
last few years, systems like ours have developed ways of
handling finance and quality that have been about a
partnership approach, so you do not have a head of
quality covering all the organisations, but you have the
heads of quality from all the organisations coming
together to problem-solve. The heads of finance come
together to work out how to allocate the money. That is
a very, very effective way of doing it. It teases out the
tensions and gets people who are expert in delivery in
those conversations. We will have a number of committees
like that. The question is: which ones of those become
statutory? Which ones do you do through officers? Where
do you build people in? All of them will have primary
care build-in, because you cannot do service otherwise.

On the partnership forum, which is a different sort of
animal, we had already got into the vehicle whereby the
full ICB board took cognisance twice a year, because
these outcome measures do not change very rapidly. All
we do is talk about those longer-term agendas, so it is
not just us saying, “Here’s our plan, over to you.” It is
about saying, “What really worries you? How can we
help? What is important? How do we do it?” We had a
wonderful session on apprenticeships. NHS apprenticeship
levy money is being used to support some of the stuff
that county councils want to do. That would have never
happened in the old days because we were not sat in a
room with mutual trust and a single purpose.

At the heart of this, every ICB and every partnership
board will have to define, “What’s my purpose? What’s
your purpose? What’s our shared purpose?” That
managerial trust-developing, partnership-developing work
is what will make this a success. I started, and I was
rapped across my knuckles by Mr McCabe for saying
too much—quite appropriately. At the end of the day,
you are not going to get that through legislation. You
are going to get it by creating an environment and
properly holding us to account for what we are doing in
these boxes.

Q189 Dr Whitford: Obviously, we have heard a lot of
discussion about voices that are missing or not listened
to, so a sub-group approach might actually be a model
for other areas to think about harvesting ideas up
towards the partnership and the board.

Dame Gill Morgan: Indeed. This is guidance, not
legislation, so we have to develop a constitution of what
we are doing, and we are committed to reviewing it. If
today we think that we know what we will need in three
years’ time, we are not asking ourselves the right questions,
so we need to be reviewing constantly. That is one of the
things that we have historically been very bad at in the
NHS. We do something, we enshrine it, and then a few
years later we throw it all away and start with a new
thing. How do we evaluate it? How do we say, “This has
been brill, this has been flaky. Let’s get rid of the flaky,
and let’s put more of the brill in”? It is that sort of
managerial question with us, rather than the very flat,
“How do you hit this today?”

Q190 Dr Whitford: Do you feel that there will be
enough evaluation of what works and what has not
worked within the structures that are being proposed
through audit and formal evaluation?

Dame Gill Morgan: I personally think that we have to
be very careful. I do not know if this is a role for
legislation. A joke in the NHS is that pilots are phase 1
implementation. That is an old joke. It is not this
Government; it is every Government. We have always
said that. We have to be really careful that we build in
evaluation across the piece and do not pick two or three
metrics that look as if they have gone the bad way to
prove what we wanted to argue before. That is done
both in favour of things and against things, and we end
up with this sort of noise in the system. Let us plan now
and get a proper, effective academic unit to build in
some evaluation at the end of this time, and then let us
all take stock in two and a half years and say, “Hasn’t
this been brilliant”—in my opinion, it will be brilliant—or,
“It won’t do any harm, but it’ll be nothing”. We have
got to do better than nothing.

You will gather that I am in favour of ICSs. [Laughter.]

The Chair: I think we drew that conclusion from your
evidence—absolutely.

May I just thank you both very much for giving
evidence today? I am sorry that I had to interrupt you,
but I am an obsessive timekeeper. Such is life. Thank
you very much.

Examination of Witnesses

Ed Hammond and Andy Bell gave evidence.

3.15 pm

Q191 The Chair: We will hear next from Ed Hammond,
who is the deputy chief executive at the Centre for
Governance and Scrutiny, who is appearing in person,
and from Andy Bell, who is the deputy chief executive
at the Centre for Mental Health, who is appearing
remotely. I will just remind Members: if you are directing
your question at Andy, can you make that clear, so that
he is aware of it?

Good afternoon, both. Can you both introduce yourself
for the record, starting with Ed?

Ed Hammond: My name is Ed Hammond and I am
the deputy chief executive at the Centre for Governance
and Scrutiny.

Andy Bell: I am Andy Bell and I am also a deputy
chief executive, but at the Centre for Mental Health.

Q192 Dr James Davies: Andy Bell, how do you think
this legislation can help to address current mental and
physical health inequalities in this country?

Andy Bell: It is a really good question and I think
that, on its own, the legislation certainly has some
potential to assist with that. Of course, there also need
to be a number of other things and I can talk about
those if that would be helpful.

The first positive thing to say about this legislation is
that the idea of integrated care—the practice of providing
care that actually links across between mental and
physical health, NHS and social care, and prevention
and treatment—undoubtedly is the way to go. I think
we have a number of areas within the system where we
know that people at the moment get very poor support
for their mental and physical health, as a result of the
lack of integration in the system.

135 136HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



Examples would be people who have both alcohol
and mental health difficulties at the same time; people
living with long-term physical illnesses, such as diabetes
or kidney disease, who get really inadequate and often
very poor emotional support, if indeed they have any
emotional support at all; and, indeed, people living with
long-term mental health conditions, whose physical
health is very often very badly neglected, and they have
very little support. Integrating care—actually doing
that on the ground—and achieving a real change in the
way that services are organised around people’s needs
would undoubtedly make quite a significant difference
and reduce some of those inequalities.

I think the way that the Bill and the various bits of
guidance are written gives us some hope that that may
happen; it certainly does not answer all of our questions
about it. In and of itself, I think it is potentially a step in
the right direction, but we need to give some thought to
a number of caveats around that.

Q193 Dr Davies: That is very promising. Can you just
give an indication of those caveats, if that is possible?

Andy Bell: Yes, sure. Again, “integrated care”—we
like the words; they are good—but the difficulty in a
way is, first of all, the fact that this is very much an
NHS-dominated set of proposals. It was written by
NHS England for NHS England. I think that if we have
a genuinely integrated system, where people will get
support across the whole range of services, we need this
to be an equal partnership between the NHS, local
government, and voluntary and community organisations.

If you look at the proposals, in a sense what they are
doing is taking decision making and power within the
health and social care system further away from local
communities into what are effectively sub-regional
groupings. There is not anything very local about integrated
care systems in many places, and that gives us some
pause for thought. It is very much NHS dominated. If
we look at the current health and care system, public
health and social care are often the less well-funded and
less well-resourced parts of the system. From what we
see from the spending plans, it looks like that will
become even more the case if you have legislation that,
in a sense, reinforces the power of the NHS over other
partners. I worry we are not going to get that real shift.

Q194 Dr Davies: Ed Hammond, on the same agenda
of scrutiny of outcomes, how do you think those are
best measured, and how does the Bill assist with that?

Ed Hammond: In terms of scrutiny generally, it is a
challenging picture, as Andy said. There is a challenge
around the need for effective local accountability. That
scrutiny is best exerted at a local level. Local scrutiny is
much more able to assess and make accurate conclusions
about what outcomes have been reached. We do a lot of
work as an organisation supporting local councils in
their formal health scrutiny functions. The past 20 years
of that has demonstrated a significant degree of success
in local government being able to lead with local
healthwatch in, alongside and on behalf of local people,
seeking to understand how local health services design
and deliver effective outcomes, challenging, where necessary,
through the referral power for substantial variations.

My worries echo Andy’s in that the Bill as it stands
moves a lot of decision making, commissioning and
direction activity up to system level. Depending on the

character, relationships and personalities of the key
individuals involved, there is a risk that decision making
therefore becomes remote from local accountability,
making effective scrutiny of outcomes more challenging
to achieve.

Q195 Karin Smyth: That leads neatly on to my point.
We have just heard a great defence of ICSs as the system
of accountability, and you have said that system level is
where decision making is happening. The chief executive
told us very clearly on Tuesday that accountability for
decision making was clearly located in the ICB. The
ICP—the partnership—is formally a committee of the
ICB. I think each of our witnesses—very experienced
people—have actually confused those three acronyms.
They have also confused the accountability, which NHS
England has told us is very clearly in the ICB. The
finance director, the accountable officer at the ICB,
carries the can. The other person will ultimately be
fired, should the accounts not balance and there be
some sort of health and safety patient scandal. I think
that is clear. First, do you think that is clear? Secondly,
how can we encode the good direction of travel in the
Bill around local accountability to somebody who could
oversee it in a more independent way and better hold
that accountability locally?

Ed Hammond: In answer to your first point, I think it
is clear. As we become more familiar with what is a
complex system—and health governance is complex—some
of this confusion will dissipate. As we start to operate
practically within these systems, familiarity will breed a
degree of confidence in understanding whose roles relate
to what. As with all complex systems, it is vital that
everybody understands their individual and collective
responsibility for governance within those systems and
accountability.

It is great when you have a partnership-led framework,
in which everybody in the system is working together,
and everybody has some stake in the system and in
decision making. It is not a hierarchical, dictatorial
system; it is one based, hopefully, on dialogue and, to
an extent, consensus. The risk of that is that it necessarily
dilutes accountability. Where everybody has a stake in
decision making, you need some kind of external source
of local accountability. That leads on to a second question.
I think there is a need for a distinct and separate form of
local accountability within these new arrangements at
system, place and neighbourhood level. That role is
currently performed at a local level in two main places:
through local Healthwatch, from whom you will be
hearing later, and through local health overview and
scrutiny committees.

For me, the risk of these new arrangements is that,
first, the removal of the power of referral to the Secretary
of State by health overview and scrutiny committees on
matters of concern relating to substantial variation of
local health services is a worry for us, as it is for NHS
colleagues. Also, the focus on system-level decision
making will, by definition, make it more challenging for
local health overview and scrutiny committees to co-ordinate
to form, where necessary, joint committees to effectively
oversee, scrutinise and hold to account ICS, ICB and
ICP activity at system level.

The Chair: Do you want to add anything to that,
Andy?
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Andy Bell: Yes. It is a really important question.
From the perspective of mental health, we have seen an
enormous amount of progress in recent years from
local Government really embracing the mental health
agenda in many areas and becoming both a partner but
also a scrutineer of the NHS through scrutiny committees
and through the role of health and wellbeing boards
too. The importance of that natural connection through,
between the health and wellbeing board with the ICP in
particular, the partnership bid, feels like there needs to
be a very clear and close relationship and, again, where
possible, decisions being made at place level—in the
new language—feels really important to allow for that
kind of relationship to build and actually become a
really positive relationship, because so much of this
does come down to relationships. However, clearly, the
need for some kind of external scrutiny is incredibly
important.

When we think about it from the mental health
perspective, where systems or governing bodies—be it
the integrated care board or anything else—are allowing
mental health to slip through or particular groups of
people are being poorly catered for by the system, some
kind of external scrutiny and clear accountability is
incredibly important. One thing we have said we would
like to see in the Bill is an extended and expanded role
for the Care Quality Commission to really scrutinise the
degree to which integrated care boards and the decisions
they are making—and, indeed, partnerships in their
strategies—are looking across the board at health
inequalities.

At the moment, the Care Quality Commission is very
good at inspecting services for whether they are working
appropriately with individuals they are seeing, but it has
no powers to scrutinise whether the health system as a
whole is working fairly and appropriately across all
different groups of people. Unfortunately, that means,
certainly from what we see in the mental health world,
that there are a number of groups of people who get
very poor support for their mental health—actually,
very little help at all—and there is no current means in
the system to address that.

The Chair: Thank you. Mary Kelly Foy.

Q196 Mary Kelly Foy (City of Durham) (Lab): This
is for Andy. It is noted that mental health provision has
for far too long been seen as the Cinderella service of
the health system. Indeed, there is very little in the Bill
specifically around mental health. Given the growing
number of people suffering with mental ill health and
the shortage of services, is there enough in this Bill to
satisfy you that mental health will be given parity of
esteem alongside physical health?

Andy Bell: It is difficult to tell; the Bill is largely silent
on mental health. If we had a system where there was
genuinely equal regard for both mental and physical
health, we would not have to worry about that, because
we would know that the system would treat mental
health fairly and equally, and there would be no disparity
in the way it was thought about. Unfortunately, all our
experience tells us that that is not what happens within
many health systems at different levels, from very local
to national, so we would like to see some assurances in
the Bill.

From our point of view, that could happen in one of
two ways. Legislation only gets you so far, but it could
place specific duties on both NHS England and integrated
care boards—I am being very careful in specifying
integrated care boards here—that they must take action
to ensure that mental and physical health are given
equal regard in their decision making, particularly on
resource allocation. We feel strongly that there needs to
be a voice for mental health within integrated care
boards. That is highly likely to happen within integrated
care partnerships, but within integrated care boards we
do not have confidence that mental health will be properly
represented at the top table where important decisions
about resource allocation are made.

We think that would help. There are no 100% safeguards
in legislation, but one positive thing we have seen with
the 2012 Act is that a clause at the very top of the Act
talked about mental and physical health as one of the
key purposes of the NHS, and that has been used
positively and helpfully to make the case for parity in
health systems up and down the country. A few simple
words can sometimes make quite a big difference.

Q197 Edward Timpson: This is a question for Ed,
building on the fact that you have, I think, fairly extensive
experience of working with local authorities and supporting
them on governance and scrutiny. Having direct involvement
in NHS decision making on funding and so on is a
fairly new role for local authorities, and different ICSs
will have different sizes and geography; for instance,
mine is Cheshire and Merseyside, which is one of the
largest—I think it is three or four times the size of some
other ICSs. Over and above being involved in the board,
for local authorities in larger ICSs, where the emphasis
on place could be lost if they are not more fused into
the system, how do you think the Bill could help to
ensure that that is the case, so that we get the right
balance between their involvement in the decisions,
based on their knowledge of their own population, and
the wider regional decisions?

Ed Hammond: For me it starts with an understanding
of what decisions are best made at system level and
what decisions are best made at place level. Certainly, I
would imagine one of the first things that ICBs and
ICPs would need to do, once established, would be to
determine how to set up a system-wide framework for
ensuring equality and equity in terms of how its health
and care service is delivered, and then determine how
and where it is most appropriate that more detailed
decisions come to be made at place level. Otherwise, the
system simply becomes too unwieldy.

There are risks that those partners sitting at that
system level will draw decision making into those spaces,
rather than pushing it back out to localities, because it
is the simplest, in many ways the most efficient and
apparently the most co-ordinated way of doing it, but
in practice it will not serve the interests of local
accountability or better outcomes. That raises the prospect
of certain services being delivered in different ways in
different localities, depending on the political priorities
of different councils, but that is local democracy—that
is local government bringing its understanding of the
demographics of the populations it serves into the
conversation.

I think this can all be made to work if there is
sufficient transparency in the system, so that those
within and those outside it understand how decisions
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are being made, on what subjects, and by whom. When
you have that clarity, it becomes easier to unpick what is
happening at place level. Are decisions being made at
system level that would be more appropriately made at
a lower level? Is there consistency across the entire
system? What does the geography mean for decision
making and commissioning, and these kinds of things?
It provides assurance, and it provides everybody with
more confidence that decisions are being made properly
in the interests of local people.

Going back to the point I made before, that is also
why some external local accountability is so important,
because effective local external accountability can challenge
the system on whether the right decisions are being
made at the right level, and whether they reflect and are
responsive to what the local needs are. Local scrutiny
committees are, at the moment, anchored at place level
within local authorities. They are well able to publicly
draw in the voice and concerns of the public about
those kinds of issues, and transmit them to health and
care partners so that there is a clear way for those
concerns and issues to be responded to.

The Chair: Thank you. Dr Whitford.

Q198 Dr Whitford: Could I ask you a question, Ed?
Obviously, you talked there about better outcomes.
Regardless of who is judging it, you need evidence for
that, and there are two aspects here to help to know
what success looks like. From the perspective of local
scrutiny of health improvement—improvement of health
and wellbeing at a local population level—how do you
see that being done? Obviously, that is what the ICB
and ICP are being challenged with. Coming from a
breast cancer background, where obviously you have
specialist teams that need to be judged, what about the
scrutiny of healthcare through quality improvement
clinical outcome standards, which require audit and
benchmarking against ICSs elsewhere in England, so
that you do not have postcode variation in survival,
treatment, or anything else? How do you see those two
scrutinies working?

Ed Hammond: That is a challenge, because it brings
into focus the role that different accountability partners
play in the system. We have already heard a little about
the CQC and the work it does in assessing and monitoring
clinical outcomes. Of course, within ICBs and ICPs
there will come to be—one would hope—robust and
effective performance management arrangements. Certainly,
looking at the Secretary of State’s expectations around
the exercise of new powers, one would expect that, for
the Secretary of State to understand where he chooses
to intervene and direct services, that would be on the
basis of evidence that would need to be collected in a
consistent and systematic way across England, but also
within individual ICBs. Presumably, we can expect some
kind of performance framework to be established nationally
to provide evidence to support the Secretary of State in
the exercise of their powers.

Then at local level, you have, as I mentioned before,
local Healthwatch and local health scrutiny communities.
Now, local scrutiny committees obviously cannot bring
the clinical expertise to bear on issues of concern; the
CQC naturally leads on many of those issues. I think
what those local partners in local Healthwatch and
scrutiny committees can do is understand where there

are gaps in the system; where there are concerns about
aspects of performance that others have perhaps not
picked up on; where there are concerns emerging from
conversations within local communities that councillors
are hearing about day to day, because they have direct
contact with local people; and those concerns that
might not otherwise find their way on to a performance
scorecard, but might relate to things that are not being
monitored, measured or managed particularly well. That
local connection is a vital part of what makes health
scrutiny work.

Q199 Dr Whitford: But you do think there would be a
role for analysing data? My background is breast cancer.
You know that what chemo you use and what surgery
you did is going to affect the outcome for that woman in
10 years’ time, so in Scotland we have that in clinical
standards. Those kinds of metrics would not necessarily
go to the Secretary of State initially, but local teams
want to improve and clinicians want to drive quality
performance. Would that be something that you would
be involved in developing; or who would be doing that?

Ed Hammond: Yes. Where ICBs and ICPs are putting
those monitoring arrangements in place, I would certainly
expect local clinicians to have a role in assessing, evaluating
and analysing that data and evidence. As I have said,
committees of local councillors would also be able to
do that. I think we have a resource challenge in how that
local government scrutiny operates, but as a matter of
principle local councillors are increasingly adept at that
data analysis, despite the fact that they may not be
clinical experts. They are able to carry out some form of
analysis. Collectively, we can see that, together, those
partners can bring to bear a form of local accountability,
primarily at system and place level.

Q200 Dr Whitford: A brief question to Andy: there
has been discussion over recent years about the need for
greater preventative public health. Do you think there is
enough discussion or enabling of that approach in
mental health? Although we may not do it, we all know
what we should do to be physically fitter and healthier—how
good we are is up to us. But many of the public have no
idea how to protect their mental health. Do you think
there is enough population and preventative mental
health work? And are there ways of strengthening that
in the Bill?

Andy Bell: We have hugely underinvested in it, and
indeed very poorly appreciated it. What we have seen in
recent years, which we hugely welcome, is huge progress
on mental health awareness and understanding. That
was not there 10 or 15 years ago. It has not been that
long since in a debate in the House of Commons the
first Member stood up and spoke about their own
experience of mental illness; that was hugely powerful,
and began quite a significant social movement. However,
we do not yet have literacy around that issue, or indeed
a real understanding about what we can do to promote
the public’s mental health. With the creation of the new
Office for Health Improvement and Disparities—I must
remember to get the name right—there is an opportunity
to make public mental health as important as public
physical health. How we translate that to local areas
will be really interesting.

When I talk to people working in local public health
departments, I see a huge enthusiasm for and interest in
how they can better support mental support in the
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communities they serve. We have seen incredibly creative
work from around the country, such as in Leeds and
Bristol, from public health teams that are leading the
way who understand that the things that determine our
mental health are very much about the society and
environments we live in—the families we come from,
the schools we go to, the amount of income we have,
and the homes and neighbourhoods that we live in.
There is a growing understanding of that. However, we
have not yet put that into practice on a large scale, and
indeed the resources available to public health departments
to do that are very threadbare. Many have to be very
creative in how they do that.

We very much welcomed the promotion and prevention
fund set up recently by the Government, which gave
funding to local authorities in the 40 most deprived
local areas in England for mental health promotion
activities. We are really looking forward to seeing what
that money is used for, and we very much hope that it
will be the beginning of something much bigger. Our
worry, in relation to the Bill in particular, is the
understanding of prevention, and indeed the understanding
of prevention that I read in yesterday’s Command Paper
on the health and social care plan. It is still based on
physical health, and the idea that public health is about
telling people how to live their lives and how they
should behave, rather than what really determines our
mental health: how much money we have coming into
our home, how safe we feel, and our position in society.
It is really clear that very often the way that economic
and social inequalities affect our mental health also
affects our physical health. Very often it is poor
psychological wellbeing that leads to later physical health
problems, so we really have to start taking public mental
health as seriously as any other part of public health.

Q201 Justin Madders: I have just one question for
you, Mr Hammond. You obviously have the ICB decisions
being made. What, in your understanding of the Bill,
would happen if—hopefully this will not happen, but
we have to look at every possibility—the chief executive
of the ICB was making decisions that the ICP and other
partners were not in agreement with, and they effectively
lost confidence in him? Is there any mechanism that
would be able to deal with that situation?

Ed Hammond: The obvious mechanism is the Secretary
of State’s power of intervention. It is all about that
referral upwards really to the Secretary of State to act.
Ideally, these kinds of things can and should be resolved
through dialogue, because the Secretary of State can
intervene only so much. One of my worries about the
focus in certain elements of the Bill on the new and
enhanced powers of the Secretary of State is that it sort
of assumes that the Secretary of State will need to have
fingers in lots of pies to be aware of where these issues
are occurring across England, and be prepared to step
in where they are happening, which requires the exercise
of a significant watching brief across a wide range of
areas in a way that does not currently happen.

Ideally, these kinds of things can and should be
thrashed out by the people involved at local level. The
Secretary of State can intervene but does that intervention
persist if relationships have effectively broken down?
What do you do then? You cannot run everything from
Whitehall; there has to be some kind of mechanism to
rebuild relationships and trust. One would hope that it

would not get that bad, but I know of past tensions.
There are divergent priorities between local authorities,
NHS partners and other partners in respect of health
and care issues. The logic of ICPs is that you are
aligning those priorities better, but that is not guaranteed.

That is one of the reasons we consider that there
should be a role sitting with local health scrutiny committees
to escalate matters of particular concern to the Secretary
of State, so there is not this assumption that the Secretary
of State is exercising a continual watching brief over
everything that is going on. There is that formal power
of escalation from an external body holding the system
to account that can, before that escalation, exert some
kind of influence at local level to try to knock heads
together and bring some form of agreement in place, so
that you are not in a situation where you have a persistent
assumption that Whitehall will need to step in in every
case where these kinds of issues occur.

Q202 Justin Madders: Thank you. Mr Bell, do you
see this Bill helping to achieve parity of esteem for
mental health?

Andy Bell: At the moment, it is really impossible to
say. I would like to see the Bill achieving parity of
esteem for mental health. As I say, the principles of
integrated care could certainly enable that to happen, if
combined with a lot of other very significant and important
activity to shift the culture in the health service, apart
from anything else. The lack of specific provisions in
the Bill to ensure that parity is taken seriously is a real
worry. I think there are still gaps in the Bill that could be
very simply addressed and would help to ensure that
system leaders, wherever they are—whether they are on
integrated care boards or any other three-letter acronym
that gets created—realise that their personal responsibility
is to bring about parity for mental health.

I think we are at a point now where there is some
recognition in most parts of the system that mental
health is important, but very often, outside specific
mental health services, there is still an assumption that
mental health is something other people and other
organisations do, and there is not that shared responsibility
for it in quite the way that we think would help to move
us forward.

Q203 Justin Madders: I have one more question,
Mr McCabe. One of the consistent points we have
heard from witnesses is that they are not convinced that
the provisions in the Bill on workforce are sufficient to
deal with the workforce challenges that the NHS faces.
Would that be something that you feel is also the case
for mental health professionals?

Andy Bell: This is incredibly difficult. We have some
very ambitious plans now—the NHS long-term plan
ambitions for mental health. There is, quite rightly, an
awful lot of money going into that, because we have a
very big gap in our ability to meet people’s needs. The
only way that is going to succeed is if we have a very
significant expansion in the mental health workforce.

We need to remember that that workforce is not just
what people think it is. It is obviously nursing and
obviously psychiatry, but it is also social work—a lot of
really important mental health provision is in local
government under social care. We need to think about
the importance of advocacy and the importance of peer
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support, the importance of employment and housing
rights workers, who we know make a big difference to
people’s lives. There is also the key role of the voluntary
sector in providing forms of support that may not come
under traditional clinical headings, but none the less
make a huge impact in people’s lives. We need to build
the workforce.

The Bill gives some steps forward and summary
assurances. In some ways, it is not quite the right place
to be dealing with this. This is about whether the
various parts of the system—the health education system,
the NHS itself and its partners in local government—have
the resources and the right ways to encourage people to
come and work in mental health. It would be great to
see the kind of recruitment campaigns we have had for
the NHS as a whole to really help bridge that very big
gap in the mental health workforce. At the moment, I
think the Bill is probably neutral on it. It would be good
to see some stronger assurances, at the very least holding
the Secretary of State to account for how they are
achieving the workforce ambitions set out in the long-term
plan and future policies that will have to come.

Q204 Edward Argar: Good afternoon, Ed and Andy.
Andy, in my first question, can I pick up on something
you said there, before I broaden out to a question to you
both? You talked there, quite rightly, about the importance
of parity of esteem for mental health. As a local councillor
years ago, I saw how important local councils and the
NHS working hand in glove on mental health provision
is, because if we get one half right but not the other
half, it just does not work.

Building on what you have already said about the
legislation, what would you identify as the opportunities
of the legislation, if properly implemented or interpreted
in the right way, for furthering that linkage and that
joined-up mental health provision? Obviously, that goes
beyond local council services and the NHS. There are a
whole wraparound series of services that impact on
someone’s mental health. What do you see as the
opportunities in the legislation that we either need to
draw out further or at least not lose sight of?

Andy Bell: This is about building real, sustainable,
long-term partnerships. One of the things I know colleagues
in the NHS and local government find very frustrating
is that they just find a way of working with each other
and then the legislation changes again and they have to
start all over, so it is about having a system that actually
works and stays working, that builds on the best of
what is there already. I think there is some frustration in
places where they spent a long time building relationships
between clinical commissioning groups and local authority
colleagues, sometimes with jointly employed staff, and
now they have to start all over again because we are
moving to a different thing. That will be immensely
frustrating for many folk.

If we take the principle that this is about integrating
care and equal partnerships between different players,
including the voluntary and community sector, and if
we give that time to work, we will enable partnerships to
form with a clear voice for people—for example, in the
case of mental health, for people living with mental health
difficulties—so that decisions are being made with and
in partnership with the people who use them rather
than remotely by professional experts on their own.

Collaboration is incredibly important too. One
thing we really welcome about the Bill is that it is
moving us away from a system of competing providers
to providers working collaboratively—literally, in providing
collaboratives. There is a slight risk that all the power
will be vested in one organisation and there will not be
that check and balance between commissioner and provider.
But some of the early provider collaboratives working
in children’s mental health services that we have looked
at have made really huge strides really quickly to reduce,
for example, the number of children forced to go to
hospital outside their local area in a mental health
crisis. They have come together, looked at what support
is needed for children in a crisis and put community
services, in particular, in place to achieve that.

One further thing that will be important is that there
is some positive provision in the Bill to ensure that
ICBs—I think it is ICBs, yes, it is—have to take into
account inequalities in access and outcomes. That is
great, but there is not that requirement to pay attention
to inequalities in health and to go out and identify
which groups of people are experiencing health inequalities
and what the system can do to deal with that upstream
rather than waiting for people to need formal healthcare.
That would be the other part that would really help in
the Bill—to build on some of the positive noises and
moves in the right direction in collaborating at the level
of prevention and on the things that determine our
health as well as in the provision of services when things
have reached a point where people need care.

Q205 Edward Argar: In the two and a bit minutes I
have, in order not to get cut off by Mr McCabe, I will
direct my question to Ed and will bring you in, Andy, if
I have time. We have heard about how what is proposed
in many ways enhances local accountability and local
authority involvement in decision making, but to go
back to your earlier comments, would it be fair—you
are entirely entitled to say that it would be unfair, and
that I am misinterpreting—to say that alongside that
your request was a request that in enhancing that we
should not lose the local accountability mechanisms
and processes that have already grown up over the years
in local authorities, be that health and wellbeing boards,
joint overview and scrutiny committees, or whatever? Is
that a fair characterisation? Feel free to correct it.

Ed Hammond: Broadly speaking, yes, that is fair. My
central point would be that those structures and the
opportunity that local government has through this Bill
for more direct and active involvement in health and
care decision making are good, but there still needs to
be that separate independent source of accountability
that we feel sits properly at a local level with democratically
elected local councillors who have powers through health
scrutiny committees to talk to local people about their
needs. That needs to be there and needs to be strengthened.
In respect of the Secretary of State powers I was talking
about, my worry would be that we would see ICBs and
ICPs looking over their shoulder at what the Secretary
of State might want to do rather than looking down to
local communities to understand where local need lies,
with decision making being led somewhat by what
people think national priorities should be.

Part of the solution to that problem is the things we
have proposed around, for example, requiring the Secretary
of State to consult with local scrutiny committees before
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exercising those powers, having the powers for local
scrutiny committees formally to escalate things to the
Secretary of State to act on, and what we have suggested
for more effective joint scrutiny by multiple councils of
the ICB at system level as well. Those are all part of that
strength and accountability framework. It is about saying,
“Okay, we have involved local government in decision
making through the ICPs and through continuing the
health and wellbeing process, but in doing so we also
have to enhance and build on our existing health scrutiny
arrangements.”As things stand, the Bill removes elements
of those by removing the power of referral. It is about
having a balance of accountability arrangements and
ensuring that that strong external accountability continues.

Edward Argar: Thank you.

The Chair: We had better leave it there. We are out of
time. I thank you, Andy and Ed, for your evidence
today.

Examination of Witness

Sir Robert Francis QC gave evidence.

4 pm

The Chair: Welcome, Sir Robert. Could I ask you to
introduce yourself for the record, please?

Sir Robert Francis: I am Sir Robert Francis. I am
chair of Healthwatch England.

The Chair: Thank you very much. We have until
4.30 pm for this session. I call Mary Robinson.

Q206 Mary Robinson: Welcome and thank you for
coming along, Sir Robert. I am Mary Robinson, MP for
Cheadle and, with another hat on, the chair of the
all-party parliamentary group for whistleblowing, so I
obviously know about the reports you have conducted
into these issues and about the Freedom to Speak Up
review in particular. How will the Bill’s provisions on
the HSSIB further the ability of people in the NHS to
come forward and speak up in a safe space?

Sir Robert Francis: That rather depends on what
arrangements are made in the new system. I have seen
no guidance issued yet as to how this should work, and
I am not surprised at that, because until you know
precisely what the structures are and what the accountability
and information flows are, it is quite difficult to do that.
But I would agree that it is vital in the ICB and the ICP
world that sufficient provisions are made for people
who have concerns—whether they be staff, patients or
the public—to make those concerns known safely to
those responsible for doing something about them. In
terms of this new world, that means that the ICB and, I
suspect, the ICP need to have people who are directly
responsible for that. Unless that happens, whistleblowers
are going to find themselves in an even more parlous
and uncertain place than they are at the moment.

Q207 Mary Robinson: Could you expand on that?
Why would they be in a more uncertain place?

Sir Robert Francis: Unless there is certainty on guidance,
policies and guardians, of which I am a great supporter,
people do not know where to go. Clearly, where things

are going right in terms of an open culture, there are
many people whom others will go to as a matter of
ordinary business. But if we are talking about places
where, unfortunately, that is not the case—I think they
do exist—people do not know who to go to for help.
They need to know that they have protection to go to
places to provide information of concern, and they
need to know that they are going to get support. If there
is no guidance and no clear framework, none of that
will happen, and secrets will remain at provider level,
when they should be sent elsewhere. Existing mechanisms,
such as going to the CQC and your local Freedom to
Speak Up guardian in your trust, will still exist—I see
no reason why those should not—but I suspect there
will be areas and subjects where that will not necessarily
be the answer to the question the individual wishes to
pose.

Mary Robinson: Sorry, just to—

The Chair: I think I am going to move on. Jo Gideon.

Q208 Jo Gideon: Thank you, Mr McCabe. How do
you think the public voice should be represented across
the integrated care system at board and partnership
level?

Sir Robert Francis: Healthwatch England welcomes
the requirement for Healthwatch and representatives of
the public to be “involved”—that is the word—in the
strategy, but we would like to see that enhanced, as I am
sure many people would, and we just heard that expressed
very articulately. In order for these new reforms to
work, it is absolutely essential that the public whom the
system serves are able to engage with it and participate
in the design of the services that they are going to
receive. In order to do that, in our view, they need a
visible presence on the ICB board and the ICB partnership.
Although that can of course be done by local discretion
and local arrangement, we think it would be a powerful
boost to the importance given to the people’s voice if
there was a representative on the ICB—not as a voting
member but, in NHS England’s parlance, as a “participant”.
It would be a requirement that one of the participants
be such a representative, and you will not be surprised
to know that we would advocate that person being a
representative of Healthwatch.

That can be done through a coalition of local
healthwatches—in many places there will be more than
one—so that they have a presence on the board and are
able to raise things. It is not just a question of the ICS
deciding what to ask people about; they need to have a
flow of intelligence coming in about what people are
actually concerned about, and those two things are
often different. It should be someone who is able to
question what is happening in a constructive way.

Of course, part of that is done by local government
representatives, and this is not a substitute for local
democracy, but we consider that Healthwatch has a
local and national ability to reach out to groups who do
not often get considered, for instance, and that is particularly
relevant if you are seeking to tackle health inequalities.
Through the relationships that a good local healthwatch
has with groups who feel—rightly or wrongly—that
they have often been ignored, the questions that they
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pose can be put and the answers given back to them.
That is a two-way process; you need someone who is
independent from the system but in the room, and they
also need to be able to transmit into the room information
from patient services and the public, and transmit
information back. They are part of the mechanism for
explaining to the world at large this extremely complicated
new concept—namely, a system of which the public has
no understanding at all at the moment. A lot of
professionals do not either.

Q209 Edward Timpson: Sir Robert, a shift away from
competition towards collaboration and integration is
very much at the heart of the Bill. We heard earlier that
competition is not just about the constant tendering for
services but also has the element of patient choice.
From the evidence you have gathered from your local
healthwatches and more generally across the country,
where do you think patient choice needs to sit within
these reforms? I am particularly interested in children
and young people from the ages of nought to 25,
because we are talking about all our health system’s
service users.

Sir Robert Francis: Clearly, patient choice and view
include information about people’s experience of the
service they have had, where they think the gaps are,
and their needs. The less you have a competitive exercise
with different organisations coming in and saying, “We
can provide this better than X or Y,” the more you need
to know what people think about what you are proposing,
or indeed the more you need to know to inspire creative
thought about how you meet the needs that people are
telling you they have.

Our view is that while we actually welcome the removal
of the requirement for tendering and all the bureaucracy
that, quite often in our healthwatches’experience, interferes
with and delays getting solutions to things, that should
not mean that we do not have a concentrated effort to
involve patient services and the public in the design of
what they are being provided with. In effect, that would
include how you commission the service that they are
going to be provided with. You then need a constant
flow of information and dialogue about whether that is
working. Frankly, I do not see a great deal of clarity in
the Bill about how performance will be monitored after
having commissioned services and worked out your
strategy and so on.

Q210 Edward Timpson: Is my point about children
and young people one that you look at and factor in?

Sir Robert Francis: Definitely, and it would be quite
wrong to think that children and young people cannot
be fully involved and consulted in the design of the
services that are required for their benefit. Many local
healthwatches have been very good at doing just that.

The Chair: Dr Davies.

Q211 Dr James Davies: My point is also about patient
choice. I work as a GP in England and know that many
patients enjoy being able to access secondary and tertiary
care throughout England, if they wish to do so—something
that my constituents in Wales do not generally have the
opportunity to do. Are you satisfied that the Bill protects
that opportunity to its maximum?

Sir Robert Francis: I do not think it prevents it, but
the extent to which it allows for it will depend, as I
understand it, on the strategic decisions being made
locally within the system. The answer is that I am not
quite sure.

The Chair: Karin Smyth.

Q212 Karin Smyth: May I take you back to the ideal
person or Healthwatch person on the ICB? In my early
days in management, in the 1990s, the community health
council secretary and chair—I realise the situation was
varied across the country—were important people locally.
They had access culturally, and any changes to the
system were expected to work with them. They had
much access, regardless of their position on bodies. In
my view, what has come since healthwatches were
abolished—I will not say by who—has never really
replicated that cultural relationship. You might wish to
comment on that. Were you saying that having a person
on the ICB would help with this situation, or is there
another way in which we can embed a culture that
recognises the importance of some sort of patient voice
outwith the system?

Sir Robert Francis: First, there is no ideal person to
do the job. I think that past iterations of what is now
Healthwatch may have been slightly too full of people
who were more interested in constitutional matters than
the actual provision of health services. That was the
impression I formed during the Stafford inquiry, but I
think that is not true of Healthwatch. The presence of a
Healthwatch person—by the way, this requires a new
level of Healthwatch collaboration and function, but
that is not difficult to provide in the Bill—will not
produce, in itself, the culture that you talk of. The
health service is still an organisation that, in the jargon,
is top-down and is delivering things to people, rather
than getting their ideas and responding to them. But the
presence of the Healthwatch person, or some independent
person, is at least a symbol of the need to have such a
culture and to develop it. It will be someone whose
principal task may be to question whether that culture
is being led and developed.

If you have that person, you can back it up if you
need to—in regulatory terms—with whatever form of
systemic review the Care Quality Commission is tasked
with doing. Its reports could certainly be a very valuable
tool in relation to this, but you need a channel of
communication between the ICB, if that is to be the
centre of all this, and the wider world within its constituency.
Unless there is someone whose independent role is to
oversee whether that is happening, I am not sure it will.
All organisations currently in the NHS have directors of
engagement and communication. I suspect that, with
the best will in the world, most of them see it as their
job to defend the organisation. This is not about defending
an organisation; it is about welcoming constructive
comment from the public and responding to the needs
that people communicate to them.

Q213 Dr Whitford: I want to look at the Health
Services Safety Investigations Body, which is discussed
in part 4 of the Bill. Obviously, you have been involved
in the past with whistleblowers, Mid Staffs and so forth.
We have talked a lot in recent years about learning, not
blaming. What is your view on that part of the Bill?
How do we protect what is given within the safe space,
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paralleling Air Accidents Investigation Branch, but give
the public the confidence through Healthwatch that this
is not stopping any other investigation happening now,
and that taking that approach can get under the bonnet
of real issues that have led to tragedy?

Sir Robert Francis: What I am about to say in answer
to your question is my personal view. Healthwatch
England, for reasons you will understand, does not
have a view on that—apart from welcoming the existence
of this body and the fact it has a statutory function. I
confess to some concern about the safe place provisions,
and I said this in part to a parliamentary Committee
before. On the one hand, I fully endorse the need to
protect people who come forward to give information—
sometimes potentially damaging to themselves—so we
can learn the relevant lessons of safety. Therefore, I
absolutely support the idea that anything said in these
circumstances cannot of itself be used to prosecute or
discipline them, or indeed be used in civil proceedings.

On that point, as a lawyer, I would be very hesitant
on the advice I would give to someone on the basis of
the Bill as it stands, because there is no certainty that
what goes into the safe space stays there. It is all a
matter of discretion, albeit a High Court judge’s discretion
or sometimes a coroner’s discretion. That would have to
be worked out. It is probably difficult to reinforce more,
but if it could be it should be.

However, I think that is different from denying bereaved
families and victims of an incident, if they are still alive,
knowledge of what has been said to the investigation
board. At the very minimum, I would like to see there
be discretion to share that information with families. I
can see there may be circumstances in which that is not
possible, and I can see that it might be necessary for
there to be quite stringent conditions around what they
personally can do with the information they are given.
What worries me about the position at the moment is
that it starts from a presumption of dividing the staff
from the patient from the families, and you get straight
into, I presume, an adversarial situation. That is not
necessary the case, and if we work the system and the
learning culture properly, everyone will be trying to
contribute to learning rather than blaming each other.
You are not going to get that if you are denying one half
of the incident the information that the other half has.

Q214 Dr Whitford: When we took evidence from Keith
Conradi, he said that obviously the learning from the
safe space is in the reports, so there is discussion. Obviously
there is no naming of people. Are you talking about the
family or the patient having access to the raw data?

Sir Robert Francis: Yes, or something closer to it.
After all, it is rather artificial. The family will often
know the people involved in the treatment of their loved
one. Where there is already likely to have been a breakdown
of trust and confidence, this would be perpetuated and
possibly increased if they are not given access to information
that it is possible to share responsibly with them. I can
see circumstances in which that would not be the case—that
is why it would have to be discretionary—but I think
many concerns of people I know who would have
possibly been settled if only they had seen something
more than they get in the report.

Q215 Dr Whitford: HSSIB does not remove the duty
of candour or the need for a local trust or hospital to
investigate. It should not remove the need for significant

adverse event inquiries and discussion—the families not
having been involved as an external on those. Often the
family simply want to know what happened and that it
will not happen again. However, we often talk about
failures as system failure and that can be down to
personality. It is not necessarily the case that staff are
giving evidence that conflicts with the patient, but often
it is quite sensitive things about poor personal relationships
within a hospital or team that have had an impact, or a
lack of something.

Sir Robert Francis: Often, if I may say so, things that
patients and their relatives have seen for themselves. If I
were a relative of someone who died in hospital and I
was being told, “This is due to a systematic fault. It was
not down to the nurse or the doctor,” I would want to
know a bit more about that. I would want, if I could, to
talk to those individuals so that they could perhaps
learn a little more from the impact of all this on people.
I am not saying that it should happen in all circumstances,
but in order for the family to have a true understanding
of it. It does not necessarily mean they need to know
the names in that sort of case that you mentioned, but I
do not think it should be automatically assumed that
they will be excluded from that information.

Dr Whitford: But in what way—

The Chair: I know it is fascinating, but we had better
go to Mr Norris.

Q216 Alex Norris: Thank you, Chair, and good
afternoon, Sir Robert.

We have spoken quite a bit in these proceedings about
the relationship between the integrated care board and
the integrated care partnership, the fact that the board
has to pay “due regard” to the integrated partnership’s
plan, and what that due regard means. You talked about
that in your written evidence, and you suggested
mechanisms for resolving the situation—or at least making
account for a situation where the board sets aside the
ICP’s plan. Could you talk a little more about that?

Sir Robert Francis: The first requirement is that there
needs to be clarity about what happens in those
circumstances, which I am not sure we see in the current
legislation or in the guidance that NHS England has
produced, which I briefly read. Our suggestion is that
there should be a provision inserted into the Bill that, if
there is a disagreement, and the board decides to do
something that is contrary to the views put forward by
the partnership, it should then be obliged to set out
their reasons for that. In other words, there should be
transparency, which enables accountability, if it is necessary,
to be more easily handled.

That would be the major thing we would require, but
there also needs to be a better understanding, as far as
the public is concerned, about the relationship between
the two. I have heard what has been said today, and I
must say that I am not clear that the partnership is a
sub-committee of the board. That is because the Bill
explicitly says that the creation of the partnership is a
joint matter between the board—I think, or the NHS—and
the local authority. It strikes me that that is not clear.

That is important because, if there is a disagreement,
local people are entitled to know why. It would be good
if they could also be persuaded that whatever is happening
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is actually the right thing for them, but they are certainly
entitled to be part of the discussion. For that to happen,
there need to be reasons given. Another thing that
might send a shiver through some spines is that if there
is an obligation to give reasons, it might be easier for
those who object to the course being taken to challenge
it.

Q217 Alex Norris: Do you envisage, when setting out
those reasons for disagreement, that they would be
publicly available?

Sir Robert Francis: Yes.

Q218 Alex Norris: Thank you.

We will move on to something else that you said in
your written evidence. On Tuesday, we had a very good
conversation about data, but the whole thing was about
quantitative data. In your written evidence, you talk
about qualitative data, and it is very easy for us, as
Members of Parliament, to conceive of the importance
of that, as it is something that we routinely draw on.
With your insight from leading Healthwatch, how can
we develop systems that properly trap that, use that and
prioritise that just as much as the quantitative data?

Sir Robert Francis: Technically, these days, that is no
problem at all. You will not expect me to explain that to
you, but the qualitative data—comments from the friends
and family test, or similar things—is easily mined these
days. You can develop a view of the sentiment that
comes through it, and you can then dig down more
closely into specifics if you need to. That information is
extremely valuable to Healthwatch in determining what
people think about a particular subject or services, and
we feel that there should be a recognition that that data,
in that form, should be capable of being shared with a
statutory body like Healthwatch, and possibly others.

We also think that—I am sure others might agree—while
quantitative data is extremely important, it is informed
by qualitative data. The personal impact—good or
bad—of things that happen in the service are best
described by the people who have received that service.
If you just look at figures—I am afraid that this was a
problem at Mid Staffs—you lose a great deal, and the
trigger for change and improvement is lost.

Q219 Edward Argar: I will try to be brief in the five
minutes that we have left. Sir Robert, I have two questions:
one with your Healthwatch hat on; and one in your
personal capacity—and also as an eminent lawyer.

We sought with this Bill to be permissive rather than
prescriptive; behaviours, and how things work on the
ground, are often as, if not more, important than the
framework. Notwithstanding your on-the-record comments
about Healthwatch participation in ICB levels as a
formal member, what else would you draw out as
opportunities within the framework to build on patient
participation and accountability to those who pay for,
and use, the service? Are there other opportunities, that,
with a small tweak either in guidance or in the Bill, we
could seize more effectively?

Sir Robert Francis: I suspect that there is something
around reporting, particularly with the oversight of
quality, inequalities and matters of that nature, which
would be of assistance. I agree that flexibility of engagement
is really important, and Healthwatch claims no monopoly
over this. I see it taking place in guidance. If the

emphasis is to change culture to one where the service is
being responsive to people’s needs, as opposed to providing
them with what the service thinks they need, there could
be greater emphasis in the Bill on ensuring there is a
strategic plan for engagement. There could be more
emphasis on how the ICS is going to engage with local
people and communities, and an actual requirement
that it provides comprehensible information to the
community about how people should be able to
communicate with it. I know they sound like matters of
detail, but if there is an obligation to make such things
clear, it does not prevent flexibility, but it does oblige
organisations to actually do it—and mean it. There will
be lots of other ideas, I am sure.

Q220 Edward Argar: That is useful, and builds on
your written evidence. What do you think in a personal
capacity? This builds on Dr Whitford’s questions and
acknowledges Keith Conradi’s preference that the safe
space be not qualified. If one accepts that it is qualified
in respect of aspects of the judiciary—he acknowledged
in those circumstances that he would accept that—would
you consider that a High Court judge is probably the
most appropriate person to make such a judgement on
whether something should be taken out of the safe
space and made available to a coroner?

Sir Robert Francis: In relation to a decision of whether
information should be capable of being used in legal
proceedings, there is no better qualified person than a
High Court judge—so, absolutely. My advocating that
there should be some qualification in relation to the
family does not mean, in any way, that I suggest they
should then be able to use that for litigation or other
purposes. Indeed, some of the conditions you might
impose on them in order for them to get the information
are that they do not do those sort of things. There will
be areas where it can be said that it is too sensitive for
that. Of course, there may need to be a balancing of
people’s rights of privacy. It is really about ensuring
that families feel that they are not being excluded or
that something is being hidden from them. We need to
build trust. I do not think that that decision needs to be
taken by a High Court judge, because it is not about
legal proceedings; it is about something really quite
private.

Edward Argar: That is extremely helpful, thank you
very much.

The Chair: Thank you, Sir Robert.

Examination of Witnesses

Stephen Chandler and Gerry Nosowska gave evidence.

4.29 pm

Q221 The Chair: We now come to our final witness
session of the day. We will be joined by Stephen Chandler,
who is the president of the Association of Directors of
Adult Social Services. We will also be joined remotely
by Gerry Nosowska, who is the chair of the British
Association of Social Workers. We have until 5.15 pm
for this session. I remind Members, because one of our
witnesses is joining remotely, to be clear about who they
are directing their questions to. May I ask both witnesses
to introduce themselves for the record?
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Stephen Chandler: Good afternoon, everyone. I am
Stephen Chandler. As you said, I am currently the
president of the Association of Directors of Adult
Social Services. ADASS is a small charity that represents
directors such as myself. My day job is director of adult
services in Oxfordshire—up and down the country. It is
probably important to say by way of context that I have
only worked in the public sector. I left school and
started my training as a nurse. The first 20 years of my
career were in the NHS. I reached trust board level via a
route of joint commissioning. The second half of my
career is in local government, so in a way I am living
proof of integration, if there was one.

Gerry Nosowska: I am Gerry Nosowska, and I am
the chair of the British Association of Social Workers,
which is the professional body for social work in the
United Kingdom. We have around 22,000 members. I
am here to represent the voice of social work, and our
experts by experience who have worked with us.

Q222 Edward Timpson: May I start with you, Stephen?
This may start to build on your dual professional career
in both local government and the national health service.
The Bill tries to ensure that much of the important data
that flows between the two, and other services within
the health and social care system, is more effectively
and efficiently used for the benefit of patients and their
outcomes, so how could a new provider dataset best
meet the needs of local authorities in particular in
meeting their Care Act duties?

Stephen Chandler: It is a really good question. We see
the importance of bringing that collective data together
in one place at every level in the stratified system. If you
take the integrated care system, at the macro level it is
really important for population-based planning. My
local integrated care system covers Buckinghamshire,
Oxfordshire and Berkshire—colloquially, BOB—and for
some conditions dealing with it at that footprint is
really important. Having data, for example, around
cancer care and some of the specialist mental health
services is really important.

The first thing that I did this morning was to chair a
call looking at urgent care activity in our local system,
and it was really important for the staff from the
community trust and social care, as well as the acute
staff, to be looking at a single view of the citizen—the
patient—in that instance. We have done a lot of work to
get there already. Again, this is about building on some
good foundations, but it is critical for practitioners to
do their job to have that data there, flowing readily, as
well as for us in the planning and commissioning sense.

Q223 Edward Timpson: Gerry, I do not know whether
that is something that you, from a social work perspective,
would like to comment on.

Gerry Nosowska: Yes, please. The link between health
and social care data is obviously essential, because
health care impacts on people’s lives and social lives,
and social determinants impact on health. Joining those
things up will help us to have a much more holistic
picture, which is what social workers are interested in.
For social workers, what we really want to understand
are the trends, the gaps, and the barriers to wellbeing. In
practice, having that data and that understanding—ideally
a really local understanding—is important.

We would want to see social workers and experts by
experience input into the kind of data that is collected,
with an understanding in particular of under-met or
unmet need, so that we can become more preventative,
which is another aim of integration, and we have
information about people who might fall outside of
statutory responsibilities—self-funders, for example. We
know that there is a real need to understand much more
about the pressures on carers. This is an opportunity to
think about how we can build more fairness locally
through understanding the inconsistencies in people’s
experiences and outcomes. We also have a need to
understand the impact of digital developments on people—
how to ensure equity as we move into a wider range of
working. Another hope would be that, ultimately, our
health and social care leaders will be able to be more
proactive using the data, because very often it feels like
we are on the back foot.

Q224 Karin Smyth: I, too, did joint commissioning
roles in Oxfordshire at one point—so, only the best.

Every project that I have seen or witnessed on
integration—joint commissioning; joint collaboration—has
fallen apart in the end because of accountability for the
money. A finance director in a local authority has to
account for its budgets, and the finance director and
accountable officer of a health authority ultimately has
to account for their budgets. If agreement cannot be
held at that point, those projects fall apart.

We heard earlier that we still do not know any detail
on the tariff or money flows as a result of changes in
the Bill—changes that will come into place in April. We
also have the better care fund outwith the Bill, and this
week’s announcement of a major change in funding is
also outwith it. I wonder, with your ADASS hat on,
how can you now help the Government to get around
the problem for organisations regarding accountability
for the money so that they do not fail?

Stephen Chandler: Again, that is a really good question.
To be honest, a real challenge for those of us working in
both health and social care is that uncertainty and delay
in knowing the financial envelope we are working with.
The announcements this week help to provide some
clarity of what the future funding arrangement is likely
to look like but, of course—from a local government
point of view—until the spending review confirms the
final settlement later this year, we will not know.

Some practical examples of how to mitigate or manage
some of that uncertainty clearly come down to how
much you are able to put together—and feel confident
to put together. I suspect it was probably there in your
day in Oxfordshire, but Oxfordshire has a large pooled
budget arrangement—some of it completely risk-shared,
but some of it not. That reflects the confidence and
experience we have in using that money together. If I
were not here providing testimony to you, I would be
chairing a joint commissioning executive. In Oxfordshire,
across health and social care, we have responsibility for
more than £500 million in health and social care
expenditure.

We are talking about continuing to build on some
really good relationships and experiences that have existed
but, rather than allowing them to evolve because
individuals—either at a system level or a personal level—
believe it is the right thing, it becomes policy and
direction. I think that the success for us has to be
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looking at where systems have been able to resolve some
of those challenges. I am still working with my CCG
colleagues in Oxfordshire around what we believe the
better care fund will look like, having signed the agreement
at the beginning of the year. That is about us becoming
much more involved and therefore much more confident
in each other.

You will appreciate that ADASS members are constantly
providing reassurance and at times caution to our elected
members on how far we could and should go in relation
to sharing and using our resources. Some of the
developments in the Bill around the establishment of
integrated care partnerships fully provide a vehicle for
some of that greater transparency and greater opportunity
to look at the problem, the challenge and the opportunity
from a place, and then from a system, point of view.

Q225 Karin Smyth: But, clearly, accountability is
with the ICB and not with the partnership. We have
heard that very clearly from NHS England.

Stephen Chandler: Yes, indeed. Without giving away
too much personal information, my wife and I have a
joint account. We each have our own accounts. She is
not here, so I will say that I think I have the authority on
the joint account, but if she was here she would probably
say that she has.

The point I am trying to make is that a lot of this
works on the formal agreement, but as much of it also
works on the trust and confidence you build in those
relationships. However, you cannot take away the facts,
as you said. Equally, my elected members are very clear
with me that I am responsible for ensuring that Oxfordshire
County Council’s resources are being managed and
used in the way that they have approved.

Q226 Dr James Davies: Stephen Chandler, what are
the principles that underlie the successful discharge of a
patient from hospital, and does this Bill support that?

Stephen Chandler: The principles that underpin successful
discharge are, quite simply, a person-centred, strength-based
approach to enabling that individual to get back, preferably
and ideally, to their own home, in a timely manner, with
the level of support that they need to continue the
recovery that will have started in the hospital but will
not have finished in the hospital.

Where we have got that process right—I think the
discharge to assess arrangements have really helped us
in this—is by clarifying that the destination for discharge,
for the majority of patients, has to be home. It is
pathway 1—“Home First”, as it is often described—with
the appropriate reablement support to maximise the
recovery. That is good for the patient; it is good for us in
local government, because it reduces the level of ongoing
care needs in many cases; and it is good for the NHS, in
that it frees up acute hospital beds. Those are the
principles.

The way you successfully do that is by ensuring that
the focus is on the patient and getting the patient—the
citizen—to their home, not on the organisational form
and who is responsible for it; in fairness, we all are.
Discharge to assess has helped us to clarify “Home
First” or pathway 1, and it has provided for some of
those systems where one of the stumbling blocks was
the resources to make that happen.

The challenge we have, though, is that we have introduced
“Home First” at a system level nationally at a time
when demand, linked to covid and the unintended
consequences of covid, has really impacted. I reference
my first meeting this morning, looking at acute pressures
in Oxfordshire. We pride ourselves on getting people
home, and “Home First”, but when I was chairing that
call I heard myself saying, “We need to move people
into some interim beds”, because I needed to create
capacity in the acute system. I am hearing that coming
through from director colleagues up and down the
country; we are making less than ideal decisions for
people because of just how much demand there is in the
system. Let us be very clear: good discharge is discharge
home, to your bed, with the support to enable you to
maximise your recovery.

Q227 Dr Davies: Gerry, do you have any comments
to add?

Gerry Nosowska: Yes, please. I completely agree with
Stephen on the principles behind discharge to assess,
and we have good experience within social work of it
working when there is clear shared responsibility and
the person is kept at the centre of it. We also have
evidence from our members of the potential for rapid
discharge to assess, without real advocacy and potentially
without the involvement of social work, to lead to some
undermining of people’s rights around potentially being
placed in a more restrictive environment and potentially
struggling to have access to their family. It is partly
about resourcing, but it is also about the ethos of
human rights and people’s right to be heard and to have
choice, and then having the practical backing to follow
things up well.

I think that people with experience of social care and
health want to have a really clear and transparent
process. For that to happen well, we still need some
safeguards around that transition. It is a complex moment
in people’s lives, and I would want to see social work
involvement in the guidance around that. But we also
need to be thinking, if we want people to have more of
their care closer to home, about how we rebalance
resources—this relates to the previous question—by
making sure that there are incentives for the resource to
be put into community and local support and not just
into the most urgent matters.

Stephen Chandler: Could I come back in? One thing
that I omitted—it was remiss of me—was that we also
need to never forget the importance of the support for
carers, particularly around hospital discharge. All too
often we are focusing on the individual in the hospital
bed and the need to get them out, but we also need to
ensure that we are not overlooking or not giving due
regard to the role of the carer in that. If I could ask you
to do anything, it would be this. Can you just ensure
that the emphasis on the role of carers and how all of
this is going to help the role of carers is brought
through? Without carers, the health and care system
would disintegrate rapidly.

Q228 Chris Skidmore: What confidence do you have
in the discharge to assess model? Obviously, there have
been pilots since 2016, but a lot of this was accelerated
through the pandemic. That may be a good thing, but it
might also be a bad thing, in that we have now to look
at data in a very short timeframe. I served on the Health
Committee over a decade ago, and during those discussions
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around tables like this, we used to talk about the Liverpool
care pathway and how that was a good model to be
following, until it unwound spectacularly and its local
delivery was not as was thought in Committees like this.
I wanted to ask what your view is on discharge to assess.
You have mentioned carers and ensuring that we take
into account the need for carers to be able to cope with
any rapid discharges. Are there any other concerns that
you might have about the model that should be taken
into account?

Stephen Chandler: You are right: discharge to assess
and, indeed, the “Home First” model of three pathways
is not new. It has been around and used up and down
the country for a decade or so now, so there are some
well established services that you can draw some really
good data from. Before I was in Oxfordshire, I was in
Somerset, and we did a lot of work in the Somerset
system to develop “Home First”, because our delays
were really poor. We saw significant improvement in the
outcomes for patients in the first instance. We then saw
significant improvements in the flow from the acute
hospitals, and I would say we also saw some significant
benefits to the local authority in relation to the commitment
it had to individuals on an ongoing basis.

I have been out of that system for over two years, but
the work that it has done since then to take that even
further is phenomenal, and I would encourage you to
talk to some of the health and social care professionals
in that system. One of the hallmarks of the system is
that it does not rely solely on health and social care
professionals. It has brought what it refers to as community
agents and village agents into the hospital to help with
discharge. It has got the voluntary sector as an equal
partner. It is helping the individuals beyond the health
and care needs that they have in leaving hospital.

I personally believe that discharge to assess is a
robust and positive model, and I am hearing nothing to
the contrary from director colleagues. What I am hearing
from director colleagues, though, is real anxiety about
conclusions that might be being drawn from the very
point you made, which is that we have tried to evaluate
discharge to assess in a very short period of time, and at
a time when demand and pressure on the service has
been at its most acute. Remember that it is not just the
physical demand on those services that we have been
experiencing; we have been working on an assumption
that there is likely, at any point, to be an immediate
surge in the demand for acute services, so we have been
working to try to ensure that there is always capacity
behind us should a further wave—either a local or a
national wave—occur. We have been, up and down the
country, operating systems at a pace that I have never
seen before, as a result of covid. I would be cautious
about drawing out any strong opinions around discharge
to assess from an evaluation that was done during that
covid period. For me, it is the only model that really
helps people leave hospital in a timely manner.

I do not know about any of you, but as I get older
and hospital admission becomes more likely, I want
that hospital admission to deal with the acute need that
requires it, but I want to go back home as quickly as I
possibly can and to be able to continue to regain the
independence I had. I do not want to become reliant on
the local authority for all my support, which is why that
reablement support at discharge is so critical.

Gerry probably wants to add to this, but the
multidisciplinary approach that has a social worker and
the local authority at its heart, building upon not just
the professional expertise we bring but the relationships
with our communities, our voluntary sector and our
social care providers, is critical to that success.

Chris Skidmore: Thank you.

The Chair: Do you want to add anything, Ms Nosowska?

Gerry Nosowska: Yes, please. The issue with getting
out of hospital is not about getting out of hospital; it is
about getting your life back and getting back to your
normal life. We know that reablement can be a really
important part of that. The persistence, co-ordination
and attention to the impact of a transition from hospital
to home is something that social workers can really help
with, and I do not think we should underestimate how
potentially complex that can be. It is not just a question
of somebody going back home and picking up where
they left off.

Having really good support rapidly following up is
absolutely essential. We have concerns about evidence
of either inappropriate support or lack of support,
support that has not been there or follow-up that has
not happened. I would want us to be careful about
checks and balances here.

Q229 Dr Whitford: May I start with you, Gerry? Do
you think the provisions in the Bill will bring about
genuine integration of health and social care, which is
something that has been talked about through quite a
lot of my lifetime in the NHS? If you could only change
one thing in the Bill to get the best outcome from it,
what would it be?

Gerry Nosowska: I think that this can achieve some
strengthening of integration if it is not just a reorganisation
that sucks in energy and resource, but a change that is
absolutely about relationship, trust and understanding
of local services, and it leads to a flow of resources and
attention to that idea of home and community. There is
potential, absolutely, but we have seen efforts to build
integration before. What makes them work, certainly
from a frontline point of view, is parity of esteem, trust,
understanding and recognition of expertise, and relational
time together.

One question I have is about how the integrated care
partnership and the board have the appropriate input,
the right people in there and the right people engaged,
so that those relationships can really build, bearing in
mind that we might be talking about quite a large area.
We also have to make sure that from the point of view
of the person who needs help or care, it is about their
local community and neighbourhood. If I were going
to change something, I would want to make sure that
there was lived experience and social work expertise at
the heart of those integrated structures.

Q230 Dr Whitford: A common theme that we have
heard throughout both days of discussion is about how
to capture the voices and the understanding from such a
broad landscape within health and social care. In Scotland,
we have been working on integration since about 2013.
It is clear that in some areas it is massively successful
and in other areas it is struggling. A lot of it comes
down to relationships, understanding and willingness to
step forward together.
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May I ask you the same questions, Stephen? Do you
think it will improve integration? What is the one thing
you would change?

Stephen Chandler: I do believe that it will improve
integration. As I said earlier, anything that helps those
people who have yet to be convinced that integration is
a good thing or provides them with some of the roadmaps
for putting integration into place is great. From a local
government point of view, strengthening the role that
local government has in relation to the health and
wellbeing of its citizens in the way that this does is good.
I look forward to the refined guidance around the roles
that health and wellbeing boards will have, because
when I talk to my leader, I emphasise to her the importance
that that gives her, as an elected member who chairs
that board.

On whether I would change anything, we risk focusing
a lot on either people who are acutely unwell or the
elderly. From a local government and social care point
of view, we work with people across their life course,
including working-age adults, many of whom often
have very complex underlying health and care needs.
Recognising the need to ensure that health and care
systems work well for a 25-year-old with learning disabilities
who is trying to achieve his potential, or to help somebody
with a severe and enduring mental illness to maintain
their employment and therefore their accommodation,
is really important.

Unfortunately, those voices are not always as obvious
in what we are doing, but they are so important. I have
been quoting this a lot of late, but each and every one of
us is just one accident or life-changing illness away from
needing that. We all recognise that we may need healthcare
to deal with it, but very few of us think that we may
then need and want the support of social care. In my
case, if I had an accident or a significant stroke on the
way home, I would need help maintaining my family.
All the things we take for granted are only possible for a
lot of people through the help that local government
and social care provide, but doing that together with
our health colleagues offers even greater opportunities.

Q231 Dr Whitford: As you say, we often think of the
frail elderly when we think of social care, but is it not
the case that the need for social care among working-age
and younger people—you talked about learning difficulties
and disability—is a growing and under-serviced area?

Stephen Chandler: It absolutely is. If you think of a
young person with a complex health need associated
with a learning disability, we need to work together to
ensure that we are allowing them to maximise their
potential while managing the risk associated with their
health needs. For somebody who is coming out of the
criminal justice system, maximising their potential to
reintegrate into society, get a job and get a house is only
possible if we work together. That is why integration
must be much more than just a focus on the frail elderly.

Q232 Dr Whitford: So is there a bit of the Bill you
would want to change? If we let you write an amendment,
what would you write?

Stephen Chandler: I will come back to you on that. I
cannot immediately think of a part.

Q233 Justin Madders: I have a couple of questions
for Gerry. Your briefing made it clear that your members
had a concern about discharge to assess; a clear majority

said they did not support it, although the numbers are
quite small. Would you say that is an accurate reflection
of your overall membership?

Gerry Nosowska: It is a genuine concern, yes—partly
because, as Stephen was saying, it was rolled out very
rapidly, at scale, during an unusual and very pressured
time. Social workers have often been involved in those
transitions, and very well, to advocate and to ensure
that the person’s voice is heard and that people do not
get lost somewhere in the system or forgotten, but the
concerns are around the potential weakening of that
social work role.

Not everybody will need that, but I advocate for a
social worker being available to anybody who might
need that kind of co-ordination, therapeutic support
and advocacy at the point of such a major life transition.
We want a review of the model, but we also have
concerns about just taking out wholesale all the elements
around notification of social care and everything that
was in the care Act. A lot will hinge on what the
statutory guidance says about this. We must make sure
we do not lose people in the system, because there is
always an incentive to free up a valuable resource in
hospital, but our statutory job is to promote wellbeing.

Q234 Justin Madders: You mentioned the review;
your briefing said that you had expected one to be
undertaken back in March, and it has not been done
yet. Do you know why that has happened?

Gerry Nosowska: My understanding was that the
discharge to assess was due to be reviewed, but I do not
know why there has been a delay on that.

Q235 Justin Madders: Okay. But as far as you are
aware, there has not been a review up to now?

Gerry Nosowska: I am not aware of a large-scale,
formal review of it, no.

Justin Madders: Thank you. That is all I have, Chair.

Stephen Chandler: If I could help, I am aware that the
Department of Health and Social Care has undertaken
a review of some discharge to assess arrangements. It is
not a national review, but I think about eight separate
systems have been subject to a review. I have not seen
the outcome of it, but a review of a limited capacity has
taken place.

The Chair: Right. We have two Ministers now. Jo, did
you want to ask something?

The Parliamentary Under-Secretary of State for Health
and Social Care (Jo Churchill): No, my question was
covered earlier. I had assumed that I would be called as
a Back Bencher, if you see what I mean, as I am not the
lead Minister on this Committee.

The Chair: I apologise for that, but I understood that
we had decided to share the time between Back Benchers
and Front Benchers, and I counted you among the
Front Benchers. There we go. Never mind.

Q236 Jo Churchill: I will ask a supplementary. We
have spoken about discharge. I have a particular interest
in how we develop the system by the use of ICBs and

161 1629 SEPTEMBER 2021Public Bill Committee Health and Care Bill



[Jo Churchill]

ICPs in order to highlight prevention. Very often, admission
is the result of issues before, and as Stephen highlighted
and Gerry alluded to, carers and families all take the
weight of the stress when somebody is admitted, and
when somebody is discharged and needs reablement.
What does the Bill do, or what would you like to see in
it, to help prevent people falling ill?

Stephen Chandler: The Bill reaffirms and formalises
the requirement to plan very carefully for the population
at a place level first, and then at a system level. In doing
so, it sets up an integrated care partnership with a clear
set of objectives, based on the population. Of course, it
emphasises the importance of prevention as a way of
helping people remain healthy and well for longer.

In Oxfordshire, we have set up our shadow partnership,
and one of the areas we are looking at is our out-of-hospital
support—particularly how we can avoid the need for
hospital admissions. Again—this goes back to a point I
made earlier—in doing so, we are looking at how we as
a system can contribute individually, and therefore
collectively, to reducing crisis and therefore the need for
hospital admission. It has changed the tone of the
discussion from, “Isn’t that an NHS responsibility, whether
primary care or secondary care?” to, “How can we do
better for our population?”.

You might say, “Well, hold on. That sounds like a very
subtle change.” Let me be clear: some of these subtle
changes really do make an impact. Coming back to an
earlier question about resources, this also enables us to
have the conversation around the prioritisation and
impact of those resources. Instead of saying, “Here is
the county council’s budget plan and here is the NHS’s”,
we can ask how we make best use of that collective
resource. The Bill helps by formalising that and providing
some additional structures and focus on that.

The Bill is helpful, but it will be interesting to see how
it works where, perhaps, systems have not had positive
relationships or have had a more adversarial approach.
I was really lucky in Somerset, because the emerging
ICS there was coterminous with the local authority. It
was a single provider. It was perfect in a way. I am in an
ICS now where there are three different population
groups. We know some ICSs have significantly more.

The opportunity is there to be grasped. This provides
a fantastic focus if it can be ensured. In fairness to
colleagues, the focus seems to be “start at place and
work upwards”, rather than “start at system and work
downwards”, in order to make really good differences
to people, particularly around hospital admission avoidance.
It also gives me, from a local authority point of view,
greater leverage to challenge my NHS colleagues around
their investment in secondary care and community care
resources, because that area has, unfortunately, seen
significant reductions over the years.

Q237 Jo Churchill: So you might see a positive outflow,
in terms of more investment in community, in order to
keep people well?

Stephen Chandler: Absolutely.

Q238 Jo Churchill: Thank you. Gerry?

Gerry Nosowska: Prevention is always undermined
by the resources moving into urgent and acute needs. In
practice, social workers are not able to do therapeutic,

restorative support work that they would be able to if
they had the time to spend with people who need that.
There is a fundamental resource issue that the Bill does
not address directly, but it may help with the potential
for pooling resources. Again, people in the community
do not care whether it is a health or social care resource.
If there is a need emerging that can be responded to,
and preventive work can be done, it should happen
without health and social care arguing about exactly
whose purse it comes out of.

There are some really successful examples of reablement
and preventing avoidable hospital admissions. We know
it is possible. Scarcity does breed competition rather
than collaboration, so that is something to think about.
As for what the Bill might also do, the partnership
strategy ought to have a very strong preventive element
to it, and that needs to be dug down into locally—into
particular communities, neighbourhoods and streets.
That is where you really need lived experiences. I have a
question about the regard that the integrated care board
would have to that, and the potential for a wonderful,
collaborative partnership strategy around prevention to
be disregarded because of an acute need. I was listening
to Robert Francis, and I think his suggestion that there
be a written explanation to a local community if that
happens is very good.

Q239 Edward Argar: Just one question to both of
you, if I may. First, thank you for all that you and your
members have done and continue to do. I say that as a
former council cabinet member for adult social care and
health and public health. I know the shadow Minister
will share that sentiment. When I was doing that job
some years ago and I was not quite so grey, the director
of adult social services with whom I worked was a lady
called Marian Harrington, who had been working in
adult social care for a long time. A key point that she
always emphasised to me was the importance of a close
working relationship between the NHS locally, social
care and the local council, particularly on discharge,
but also on the ongoing care of people with multiple
needs who were receiving social care. She would always
say to me that although the framework was important,
equally important were the culture, the behaviours, and
trusting relationships between organisations in the
framework.

I will turn to Stephen first and then to Gerry. We have
sought to be permissive rather than prescriptive in this
Bill. Have we struck broadly the right balance, or are
there areas where it might need to be tweaked, either in
legislation or in guidance?

Stephen Chandler: Your director colleague was absolutely
right. I think that you have got the balance right in
relation to permissiveness. I worry that the guidance
does not prescribe directly how we should develop that
culture, but having worked as long as I have, I realise
that you cannot prescribe how relationships are formed
and how cultures work. You have to create the conditions
for success. Some of those conditions are in the Bill. I
have talked about some of them in relation to the
pooling, the boards and the assurance methodology.
What has to be absolutely clear—and I am hearing it
clearly, so it is not that I have not heard it—is the
importance of seeing this as a vehicle for meaningful
change to people’s lives, not a restructuring of health
and social care. Rather, this is a vehicle for improving
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the lives of people in communities and systems, and for
allowing health and social care professionals to maximise
their individual abilities for that collective good. In a
way, there is a duty on me as a leader in the system to
create that culture and environment.

You have not gone into the area of assurance, but for
me it is really important that when assurance looks at a
system, it looks at the leadership and how that leadership
translates the freedom, the permissiveness, but also the
accountability, clearly. The feedback I am hearing from
our members is, “We favour the permissive approach
that is taken in this.” We would not say that the tolerance
should be changed one way or the other.

Edward Argar: Gerry?

Gerry Nosowska: Apologies, I think I lost my connection
for a moment, so I might repeat some of the things that
Stephen said. On the balance between permissive and
rigid, we have an interest in the consistency of opportunity
and outcomes for members of the population. Areas
face different challenges, so it is important that locally
there is flexibility around how those challenges are met.

What will hold those models together are the principles
of ensuring transparency around decision making; the
involvement of lived experience and clinical expertise in
both social care and health; and real local accountability.
Certainly, more local community decision making, planning
and work, and less centralisation, is much more in tune
with responding to the lived needs of people and their
day-to-day priorities.

Edward Argar: Thank you, Gerry and Stephen. I have
no further questions, Mr McCabe.

The Chair: May I thank our witnesses for their evidence?
That brings today’s oral evidence sessions to a close.
The Committee will meet again on Tuesday in Committee
Room 14, with Mr Peter Bone in the Chair.

Ordered, That further consideration be now adjourned.
—(Maggie Throup.)

5.14 pm

Adjourned till Tuesday 14 September at twenty-five
minutes past Nine o’clock.
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Public Bill Committee

Tuesday 14 September 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

9.25 am

The Chair: Before we begin, I have a few preliminary
reminders for the Committee. Please switch electronic
devices to silent. No food or drink is permitted during
sittings of the Committee, except for the water provided.
I encourage Members to wear masks when they are not
speaking, in line with the current Government guidance
and that of the House of Commons Commission. Please
also give each other and members of staff space when
sitting and when entering and leaving the room. Hansard
colleagues will be grateful if Members could email their
speaking notes to hansardnotes@parliament.uk.

We now begin line-by-line consideration of the Bill.
The selection list for today’s sitting is available in the
room. That shows how the selected amendments have
been grouped together for today. Amendments grouped
together are generally on the same or a similar issue.
Please note that decisions on amendments take place
not in the order they are debated but in the order they
appear on the amendment paper. The selection and
grouping list shows the order of debate. Decisions on
each amendment are taken when we come to the clause
to which the amendment relates. Decisions on new
clauses will be taken once we have completed consideration
of the existing clauses of the Bill. Members wishing to
press a grouped amendment or a new clause to a
Division should indicate when speaking to it that they
wish to do so.

Clause 1

NHS COMMISSIONING BOARD RENAMED NHS
ENGLAND

Justin Madders (Ellesmere Port and Neston) (Lab): I
beg to move amendment 18, in clause 1, page 1, line 5, at
end insert—

“(1A) The Board of NHS England shall be made up of—

(a) a Chair appointed by the Secretary of State,

(b) five other members so appointed of which—

(i) one shall be appointed to represent Directors of
Public Health,

(ii) one shall be appointed to represent the Local
Government Association,

(iii) one shall be appointed to represent the interest of
patients,

(iv) one shall be appointed to represent the staff
employed in the NHS, and

(v) one shall be appointed to represent the Integrated
Care Partnership.

(c) one further member shall be appointed by the
Secretary of State after being recommended by the
Health Committee as a person with appropriate
knowledge and experience,

(d) executive members as set out in Schedule 1 of the
Health and Social Care Act 2012.

(1B) In making the appointments in (1A) (a) and (b) above the
Secretary of State must have due regard to—

(a) the need to ensure diversity and equality of
opportunity and must publish a list of at least
5 persons considered for each appointment and the
reasons why the particular individual appointment
was made, and

(b) that no person who could be perceived to have a
conflict of interest by virtue of their current or recent
employment or investment holding in any
organisation with any role in the delivery of services
to the NHS may be considered for appointment.”

This amendment changes the makeup of the Board to acknowledge its
new role in the integrated NHS and bringing representatives as
non-executive members on the Board as with integrated care boards.

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

That schedule 1 be the First schedule to the Bill.

Justin Madders: It is a pleasure to serve under your
chairmanship today, Mrs Murray, and to serve on the
Bill Committee.

The amendment was moved in my name and that of
my hon. Friends. The Minister whom I shadow is
helpful—we will see how helpful during the course of
proceedings—and we start in a spirit of optimism. I am
grateful for the support of my colleagues on the Opposition
Benches who, between them, contribute some relevant
and highly knowledgeable experience. They are all
passionate, as we all are, about the national health
service and the care system, which are the subject of the
legislation.

With your indulgence, Mrs Murray, I take this
opportunity to make a few short points about the
general context of the legislation. First, this is an important
Bill. It could easily have been two or three pieces of
separate legislation, so it requires proper consideration.
We have a concern about whether enough time has been
allocated to deal with everything in the detail that we
would like, but we will do our best to get through it. We
intend to make our contributions short but relevant
and, we hope, persuasive.

Secondly, we share the apparent desire of the
Government to repeal the worst aspects of the disastrous
Lansley Act. Many of our amendments will be directed
at trying to ensure that, in doing so, the baby is not
thrown out with the bathwater. Thirdly and finally, as
stated by the chair of the British Medical Association in
the evidence sessions last week, we remain of the view
that the Bill is the wrong Bill at the wrong time.

The amendment seeks to define the composition of
the board of NHS England to align better with what we
see as the new requirements set out elsewhere in the Bill.
In looking at the issue of who should be on the board,
we all ought to agree that it should not be open only to
the friends and relatives of Ministers. Board members
in our view should be subject to more independent
assessment of their value and must pass at least some fit
and proper test to avoid obvious conflicts of interest.

The amendment would ensure that the key influences
on the board come from public health, local government,
the patients themselves and the staff, without whom the
NHS does not exist. At this point, I take the opportunity
to place on the record, as I often do, Labour Members’

171 172HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



thanks to those in the NHS who have been so magnificent,
not just over the past couple of years but over many
years. They deliver a service that is rightly a source of
great national pride. They deserve a seat at the table, as
do patients. The Bill does not do enough to amplify the
patients’ voice. We will be discussing a number of
amendments over the coming weeks by which we will
hope to change that.

We also need to look at what NHS England mark 4
will be required to do if the Bill becomes an Act. Other
parts of the Bill deal with the powers and duties of this
new version of NHS England, originally the NHS
Commissioning Board. It is, in many ways, the pinnacle
of the reversal of the Lansley position. The new NHS
England does not bear much resemblance to what was
envisaged under the Health and Social Care Act 2012.
That is a good start, but one aspect of the Lansley
view—that the NHS requires some degree of operational
independence—has been shown to have some merit.
Every clock is right at least twice a day, and we have
found the one piece of the 2012 Act that proved to be
correct. We will discuss some amendments later on to
limit the power of Ministers to interfere with those who
we believe should be operationally independent.

The new NHS England is pretty much in place anyway,
as a result of the actions of those managing the NHS
over the last few years. They desperately and very
innovatively at times tried to find ways to circumvent
the edicts of the 2012 Act, while Ministers looked on
passively. It has been an unusual and interesting passage
of time in the history of the NHS. We have seen
legislation simply ignored and Ministers have allowed
that to happen. It is little wonder, given the experiences
of the 2012 Act, that many of the NHS witnesses we
heard from said they wanted as little prescription as
possible. They have had their fill of prescription. We
would differ, I think, on the level of prescription necessary
in the Bill.

New NHS England will be an amalgamation of the
old NHS England, Monitor and the NHS Trust
Development Authority. It will commission some specialist
services. It will be the regulator, regulating a market that
no longer exists. It will performance manage both
commissioning by the integrated care boards, which, for
the purpose of brevity, we will refer to as ICBs, and the
provision of services by trusts and foundation trusts. I
am afraid that how that wide range of responsibilities
sits with the role of the Department is as vague as ever.
The ability of Ministers and others to interfere and
micromanage depends on whether the rest of the Bill
survives in its current form.

Above all, the board oversees the operational running
of the NHS, shaped by the mandate, which gives the
direction of travel. Perhaps the most crucial policy
change is that new NHS England sits at the top of the
system, based on the integrated care boards as the
major commissioner of services. That means who sits
on the board is highly relevant.

The explanatory notes and the Government
pronouncements about the new integrated bodies strongly
assert that the role is to drive the reintegration of the
NHS, repairing the worst of the fragmentation caused
by Lansley and, I hope, once and for all, ending the
obsession with marketisation, which has been shown to
be a failure. We need board members on NHS England
who might be seen to be more in tune with the new

philosophy of partnerships and collaboration—not markets
and competition, not business leaders, hedge fund managers,
marketing experts.

In the new world, we want the NHS to be bound by
its core principles—comprehensive, universal, free and
funded from general taxation. That is a topic that we
may touch on later; it may also be discussed in other
business of the House today. What should be valued in
board members is that they have some record of
commitment to those principles. They should have some
claim to be aligned to the new values, which favour a
stronger role for patients; the public to have influence; a
view that the NHS is contributing to reducing inequalities,
as well as improving wellbeing; and the greater alignment
of NHS services with local government.

The current make-up of the board is, put simply, the
chair plus five other non-executives, all appointed by
the Secretary of State, and then of course the appropriate
executive directors. This amendment deals only with the
non-executive directors. Given the huge importance of
the NHS, it is appropriate that the chair and at least
some of the non-executive directors are appointed by
the Secretary of State. We will concede that. In another
world, perhaps they could be elected in their own right,
but we will not be travelling down that road on this
occasion. However, we cannot ignore some of the headlines
over the last 18 months and the huge media coverage of
quite blatant abuse of patronage in appointments in the
NHS more generally in recent years. Cronyism, I am
afraid to say, has become a default position, and we
think that has to be challenged.

To be fair to past Ministers, the NHS itself can also
appoint people for the wrong reasons, moving out disgraced
leaders if they go quietly, only for them to re-emerge
somewhere else in the system. If the NHS is an
organisation—it is a stretch to use that term after the
mess created by the 2012 Act—appointments should
accord with the highest standards of fairness, and inclusion
is notably absent, so let us change the approach. Let us
set the tone from the very top and enshrine in law the
kind of people whom we as a Parliament would like to
see—not, of course, specifying individuals but setting
out in general terms some of the main interest groups
that contribute towards the NHS and that we think
should be at the very top table.

The amendment therefore seeks to give some direction
to the Secretary of State in making these appointments
and to ensure that at least one non-executive director is
put on the board through a genuinely independent
process and is not simply placed there by the Secretary
of State. The kind of representative appointments that
we set out in the amendment should, in our opinion,
really be the standard. We would hope to see a similar
standard adopted for the ICBs. We should appoint
people who can really contribute to the future, with
direct experience across the board in terms of the
integration that the Bill seeks to achieve. The amendment
also sets out how the Secretary of State must appoint
suitable people and be able to justify their appointments
against some sort of standards.

I hope that the Minister will at least acknowledge
that some of the recent questionable behaviour around
appointments needs to be addressed. No doubt he will
refute the allegation of cronyism, but he cannot deny
that there is at least a very strong perception that that is
what has happened with some appointments.

173 17414 SEPTEMBER 2021Public Bill Committee Health and Care Bill



[Justin Madders]

In conclusion, I draw attention to how the NHS has
already, effectively, blatantly put up two fingers to this
Committee and anything we might decide, because it
has already decided for itself how it will appoint people
to roles within the new integrated care boards and has
appointed some already, with the remaining positions,
as we have seen from newspaper headlines, up for
advertisement. That does not actually do us any favours,
because Parliament has not decided that that is what we
want to do, but we will see whether we get to that point
later. That is all I have to say on the amendment.

The Minister for Health (Edward Argar): It is a pleasure,
once again, to serve under your chairmanship, Mrs Murray.
I fear—predict—that there will be occasions when the
shadow Minister, the hon. Member for Ellesmere Port
and Neston, and I may not be entirely of the same
mind, but it is a pleasure, as always, to serve opposite
him on this Committee, because I know that even where
we may disagree, the debate will be measured and
reasonable. I will address the amendment tabled by the
shadow Minister and, in the same speech, clause 1 and
schedule 1 stand part if that is appropriate and in order.

As has been the practice on numerous occasions in
these Committees, I will start by expressing a view
shared by all members of this Committee. It has already
been expressed by the hon. Member for Ellesmere Port
and Neston, and we join with him in expressing our
gratitude to those who work in our NHS and in care
services and—as he and I have often said in this place—all
those, including in local government, who work in this
space and have done amazing work over the past year
and a half particularly.

As ever, the hon. Gentleman picked his example
carefully in citing some of the witnesses whom we heard
in oral evidence. As he will know, the overwhelming
majority—possibly with only two exceptions—stated
that this was the right Bill at the right time, albeit they
may have picked up on particular clauses or elements.
They did state that this was the right time for this
legislation.

As the shadow Minister has set out, amendment 18 in
his name and those of his hon. Friends seeks to make
changes to the make-up of the board of NHS England,
the provisions for which are currently set out in schedule
A1 of the National Health Service Act 2006. It also
outlines conditions that should be met in relation to the
appointment process. I share his view that it is vital that
robust governance arrangements are in place for overseeing
public appointments. It will not surprise him that I
refute his assertion that in the case of NHS England
board appointments there is a so-called cronyism or a
suggestion that any of those people are appointed on
anything other than merit. However, I believe that those
strong and robust governance arrangements are already
in place for managing appointments to the board of
NHS England. Those appointed already are deemed to
be fit and proper people to hold those appointments.

The existing provisions, which the shadow Minister
alluded to, setting out the membership of the NHS
England board in the National Health Service Act
2006, provide the flexibility required for the fully merged
NHS England to lead our more integrated health and
care system. The clauses we will be addressing this

morning in this part of the Bill reflect the evolution of
NHS England and NHS Improvement and what has
happened on the ground since they were originally
formed. With this, we seek to create a legislative framework
that catches up with where they are and is permissive,
rather than prescriptive. That is something else the hon.
Gentleman and other members of the Committee will
have seen from the evidence sessions. Witnesses were
clear that the Bill struck the right balance between
permissive and prescriptive.

As we look to continue the fight against the covid-19
pandemic and, in parallel, prepare for the recovery of
our health and care system, it is imperative that the
most suitably experienced and knowledgeable candidates
are appointed to the Board. I know the shadow Minister
will share that sentiment. Unlike appointments to integrated
care boards, the appointment of the chair and non-executive
members of NHS England are rightfully public
appointments made by the Secretary of State and managed
in line with the governance code for public appointments
and regulated already by the Commissioner for Public
Appointments. The appointments are made on merit in
a fair, open and transparent manner and in line with
that governance code. They also require due regard to
ensuring they properly reflect the populations they serve,
including a balance of skills and backgrounds, supporting
the Government agenda of promoting more diverse
public sector organisations and board appointments.

The role of non-executives on public bodies includes
helping set the strategic direction for the organisation,
ensuring the organisation meets the highest standards
of good governance and holding the executive to account
for day-to-day business delivery. They come from a
variety of backgrounds and bring a valuable range of
skills and experience to a board position. It is important
to note that they are not routinely or normally appointed
to be representative of a particular sector or group.
They are on the board in their own right and their
independence in that context is paramount.

All public appointees are expected to uphold the
standards of conduct set out in the Committee on
Standards in Public Life’s seven principles of public life,
as included in the code of conduct for board members
of public bodies, and they must adhere to that. The
code sets out clearly and openly the standards expected
from those who serve on the boards of UK public
bodies and includes a clear process for managing any
conflicts of interest. The Commissioner for Public
Appointments regulates those appointments to ensure
they are upholding the values of that Government code
and works with Government to encourage candidates
from a diverse range of backgrounds to consider applying
for such public appointments.

Finally, while I share the shadow Minister’s view that
it is hugely important to have diverse representation on
the board of NHS England and to ensure that diverse
voices and viewpoints are reflected, the duty under
section 13H of the 2006 Act already requires NHS
England to actively

“promote the involvement of patients, and their carers and
representatives”

without the specific need for a named non-executive
patient representative. It is clear that comprehensive
processes and codes are already in place to regulate
public appointments such as those we are discussing in
the context of clause 1 and amendment 18, as well as
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schedule 1, including on diversity, conflicts of interest
and conduct in office. I emphasise once again that the
role of non-executive members is not that of representing
a specific or particular sector, which could be at odds
with the independent and broad approach they are
required to bring to the role.

I now move specifically and briefly to clause 1, which
changes the legal name of the NHS Commissioning
Board to NHS England, and also to schedule 1, which
contains consequential amendments where the changes
will take effect in another Act. Since 2013, the NHS
Commissioning Board has been operating under the
name NHS England, and I think it is fair to say that
that is how all of us in this room, and the public, know
it, rather than by the slightly clumsy name of NHS
Commissioning Board. This move reflects what the
public already regard as the body’s name. The organisation,
including the new functions provided to it by the Bill,
will continue to operate under the name NHS England;
this clause aligns the legal and technical name with the
operational and publicly used name for clarity, and
updates associated primary legislation.

9.45 am

The clause puts in statute that legal name change.
NHS England is an organisation that patients, public
and staff recognise as providing leadership to the system
and sector. It has been at the forefront, with each and
every one of those who work in the NHS, of supporting
operational delivery during the covid-19 pandemic and
the integration of systems across the health and social
care sectors. I believe it is right, as we update the
governance arrangements for NHS England, that we
make provision for this name change in legislation to
provide legal clarity. I urge the shadow Minister to
consider withdrawing his amendment, and I urge colleagues
to support clause 1 and schedule 1.

Justin Madders: I am grateful for the Minister’s response,
although disappointed that he does not agree with my
amendment; I fear that may be a regular experience
over the next few weeks, but we will carry on in hope
rather than expectation.

As a final response, I would like to reflect on the kind
of people we currently have on the board of NHS
England. This is not meant to be a criticism of them at
all—they are all very experienced and talented people—but
their experience is not in healthcare; it is mainly in
things such as retail or finance. They clearly have great
qualities, but if hon. Members look at what is in our
amendment and the kind of people we say ought to be
at the top table, it is clear from the past 18 months how
critical a role those people play.

Take, for example, the directors of public health.
They have been the unsung heroes of the pandemic. I
certainly know my local director of public health much
better now than I did at the start of 2020, and he has
been absolutely magnificent. He has always been available
and, along with just about everyone else in the public
sector, the amount of work that he has put in is phenomenal.
That breadth of knowledge and experience deserves a
seat at the top table.

Similarly, there should be a representative of the
Local Government Association. Obviously there is some
overlap with directors of public health, but local government

has been magnificent, as the Minister noted, during the
pandemic. We know that the vaccine roll-out, for example,
and the ability to dispense tests quickly have been down
to the agility of local authorities working in partnership
with the NHS and the voluntary community sector.

There should also be a representative for patients; it
seems a little odd that their voice is not at the top table,
and I say the same about a representative for the staff.
We talk a lot in here about how much we value the
efforts of the staff, but we should put that into practice
by acknowledging that they deserve a voice at the top
table.

Clearly, the Minister will not accept the amendment,
so I will seek to withdraw it, but I think we have made
our point clearly about the kind of people we think
should have a say in how NHS England is run. I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 1 ordered to stand part of the Bill.

Schedule 1 agreed to.

Clause 2

POWER TO REQUIRE COMMISSIONING OF SPECIALISED

SERVICES

Justin Madders: I beg to move amendment 36, in
clause 2, page 1, line 9, at end insert—

“(1A) In subsection (1), leave out “it” and insert “the Secretary
of State”.”

This amendment, with Amendment 37, NC20 and NC21, restores the
duty on the Secretary of State to provide or secure the provision of
services to that in the National Health Service Act 2006.

The Chair: With this it will be convenient to discuss
the following:

Amendment 37, in clause 15, page 13, line 18, leave
out “it” and insert “the Secretary of State”.
This amendment, with Amendment 36, NC20 and NC21, restores the
duty on the Secretary of State to provide or secure the provision of
services to that in the National Health Service Act 2006.

New clause 20—Secretary of State’s duty to promote
health service—

“(1) The National Health Service Act 2006 is amended as
follows.

(2) For section 1 (Secretary of State’s duty to promote
comprehensive health service) substitute the following—

“Secretary of State’s duty to promote health service

(1) The Secretary of State must continue the promotion in
England of a comprehensive health service designed
to secure improvement—

(a) in the physical and mental health of the people of
England, and

(b) in the prevention, diagnosis and treatment of
illness.

(2) The Secretary of State must for that purpose provide
or secure the provision of services in accordance with
this Act.

(3) The services so provided must be free of charge except
in so far as the making and recovery of charges is
expressly provided for by or under any enactment,
whenever passed.””

This new clause would restore the wording of section 1 of the NHS Act
2006, concerning the duties of the Secretary of State regarding the
promotion of the health service, to its original form, before it was
amended by section 1 of the Health and Social Care Act 2012.
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New clause 21—Duties on the Secretary of State to
provide services—

“(1) The Secretary of State must provide, in England, to such
extent as he considers necessary to meet all reasonable
requirements—

(a) hospital accommodation,

(b) other accommodation for the purpose of any service
provided under this Act,

(c) medical, dental, ophthalmic, nursing and ambulance
services,

(d) such other services or facilities for the care of pregnant
women, women who are breastfeeding and young
children as he considers are appropriate as part of
the health service,

(e) such other services or facilities for the prevention of
illness, the care of persons suffering from illness and
the after-care of persons who have suffered from
illness as he considers are appropriate as part of the
health service,

(f) such other services or facilities as are required for the
diagnosis and treatment of illness.

(2) For the purposes of the duty in subsection (1), services
provided under—

(a) section 82A (primary medical services), section 98C
(primary dental services) or section 114C (primary
ophthalmic services), of the NHS Act 2006, and

(b) a general medical services contract, a general dental
services contract or a general ophthalmic services
contract,

must be regarded as provided by the Secretary of State.”

Justin Madders: These amendments and new clauses
are significant because, if accepted, they will put an end
to the seemingly endless arguments that we saw during
the passage of the 2011 Health and Social Care Bill.
There is a whole shelf of books pointing out the changes
in wording in what became the Health and Social Care
Act 2012, and how they marked the end of the NHS as
we previously knew and understood it. Allegedly expert
barristers—although I have never met a barrister who
did not claim to be an expert in something—wrote
articles about how that new wording changed everything.
On the other hand, the Government explained that they
had changed nothing, and had simply put the reality on
the ground into words.

David Lock QC, a genuine expert on NHS law, said
that this technical change attracted considerable and
possibly misguided criticism, but it did not involve any
substantial change in practice. However, as reported by
the noble Lords, it caused considerable confusion and
suspicion. This confusion revolves around what is included
in the NHS; what defines the comprehensive NHS; and
how services required for the NHS are to be provided.
Over time, the NHS has had many different structural
solutions for providing these services, and indeed we are
on yet another iteration of such a solution—we will see
how long this one lasts.

The debate on that change of wording took up days
of the Public Bill Committee’s time—or, should I say,
the first of those Committees, as they had two goes at it
on the last occasion. Let us hope we do not suffer a
similar fate. Following that, there were hours of debate
in the other place. The issue was then considered by the
Constitution Committee, and some sort of compromise
emerged, with insertion into the 2012 Act of what
became, in the end, section 1(3) of the National Health
Service Act 2006, as amended, which said:

“The Secretary of State retains ministerial responsibility to
Parliament for the provision of the health service in England”—

we hope that that is always the political reality, no
matter the wording used in the legislation.

The extra wording proposed in new clause 20 sits
within section 1 of the 2006 Act, and states:

“The Secretary of State must continue the promotion in England
of a comprehensive health service designed to secure improvement—

(a) in the physical and mental health of the people of England,
and

(b) in the prevention, diagnosis and treatment of illness.”

I will not read out the whole amendment, but I want to
compare that section of the wording with that of the
founding National Health Service Act 1946, which says:

“it shall be the duty of the Minister of Health to promote the
establishment of a comprehensive health service designed to
secure improvement in the physical and mental health of the
people…and the prevention, diagnosis and treatment of illness,
and for that purpose to provide or secure the effective provision of
services”.

We have this curious word “promote”. To my mind,
promoting puts a positive onus on the Secretary of
State, but if he has a duty to promote a comprehensive
NHS, how exactly should he do that? In 1948, did Nye
Bevan drive up and down the street with a megaphone,
urging people to go and see their doctor? Today, it
would probably mean the Secretary of State sending
out a tweet to do the same—although, given what we
hear about GPs’ workloads, they would not thank the
Secretary of State for that. Or does this duty mean that
when we are in the Chamber, and some rogue Member
claims that we should abandon the NHS and move to
some kind of insurance-based model, the Secretary of
State should leap up and promote away?

Over the past few years, even before covid, we have
seen more and more people going for private treatment
because waiting lists are so long. We know that whatever
is decided in the legislation in the main Chamber today,
those waiting lists are not going to reduce significantly
for some considerable time. Is it in fact the case that the
Secretary of State is not complying with his duty to
promote the NHS by allowing these waiting lists to
grow and grow, thereby forcing people to secure alternative
provision? The word “promote”can have multiple meanings,
and I can think of a few Secretaries of State who have
lamentably failed to promote the NHS, and should
probably not have been promoted in the first place.

The contentious bit of this issue is really about what
makes up the NHS. It was claimed about the Lansley
Bill, and has been claimed about this Bill, that the
change in wording implies that people would be denied
access to treatment from the NHS because, for example,
an ICB decides to exclude a particular service, and there
is no duty on the Secretary of State to stop that happening.
A few points are clear enough: the Secretary of State
promotes the comprehensive NHS, but does not provide
it. The boundaries of what the NHS actually is change
over time, as we all know. Social care is now outside the
NHS, although that will probably alter slightly over the
next few years. The National Institute for Health and
Care Excellence can redefine the boundaries; primary
care trusts and clinical commissioning groups could
exclude treatments on a whole range of different criteria
that, while they may not have admitted it, did amount
to an exclusion; and of course, advances in medical
science mean that many things that were not available
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in 1946 and, indeed, could not possibly have been
conceived of during the original Act, are available now
on the NHS. Those boundaries are never entirely clear,
and it is often up to the courts to draw out a decision
about what healthcare amounts to.

However, in the 2006 Act, there was at least a bit of
definition in clause 3:

“The Secretary of State must provide throughout England, to
such extent as he considers necessary to meet all reasonable
requirements—

(a) hospital accommodation,

(b) other accommodation for the purpose of any service provided
under this Act,

(c) medical, dental, ophthalmic, nursing and ambulance services,

(d) such other services or facilities for the care of pregnant
women, women who are breastfeeding and young children as he
considers are appropriate as part of the health service,

(e) such other services or facilities for the prevention of illness,
the care of persons suffering from illness and the after-care of
persons who have suffered from illness as he considers are appropriate
as part of the health service,

(f) such other services or facilities as are required for the
diagnosis and treatment of illness.”

I could go on, but I hope Members will take my word
for it that this is very similar language to that of all the
previous NHS Acts, going back to 1946. That is essentially
what new clause 21 seeks to reassert and confirm for the
purposes of clarity, so that where there are subordinate
bodies such as PCTs, CCGs or even NHS England,
those duties are very clearly set out at the top and can
then percolate down.

Under the current Bill, the ICBs have a responsibility
to provide services for a defined population that is
phrased much like the above definition, but there is no
duty on the Secretary of State to provide throughout
England; in other words, there is nothing specific to say
that the duty on the Secretary of State should be
delegated to ICBs, which we say there should be. Our
intention is to restore the position that the duty is
placed on the Secretary of State, which he then delegates
down to NHS England, ICBs and so on. We could
spend a lot of time on this, as our predecessors have, but
I do not think that will be the best use of our time, so we
have attempted to avoid going down that particular
rabbit hole with a straightforward amendment, with
what I hope has been a straightforward explanation.

The Lansley changes were made to align with the
NHS structures that the then Secretary of State introduced,
which were essentially market structures, distancing the
Secretary of State in the sense that they were unlike
anything the NHS had done previously, which was part
of the reason why there was so much debate about
them. That is why in 2015, 2017 and 2019, we made it
clear in my party’s manifesto that we would reinstate
the duty to promote and deliver the NHS, so there
would be no doubt that it was a public service and could
be restored to that footing. Our argument is that for
simplicity, we should restore the duties to those of the
pre-Lansley era, to reflect that the Lansley experiment
has failed and we are in a new world—a new world with
the old wording, which we wish to reinstate. Let us keep
it simple, save everyone a lot of work and go back to the
old wording, so that there is no doubt about where the
duties and responsibilities lie.

10 am

Karin Smyth (Bristol South) (Lab): I support the
words of my hon. Friend the Member for Ellesmere
Port and Neston. The Government would be wise to
take note of the proposal. As my hon. Friend said,
many hours, days and weeks have been spent by not
only Members of Parliament, but expensive lawyers and
lots of concerned constituents across the country,
arguing—as I have often thought myself at times—a
slightly nuanced point, which is lost on people. I have
absolutely been persuaded, however, that it is important
to restore that duty. If the Government are rightly
binning the Lansley Act, the amendment is an obvious
one to consider and accept, as it puts the duty absolutely
beyond doubt.

Running throughout the Bill, as we will discuss over
the next few days and weeks, is a real problem of clarity
and accountability. We should not let the Bill out of this
place while it leaves that lack of clarity on duties,
responsibilities and accountability for the NHS to decide,
along with local government. There is a balance between
permissiveness and diktat, and starting with clear duties
on the Secretary of State would help. Later, we will
discuss how the Government seem to want to give the
Secretary of State enormous power to interfere in the
most minute aspects of healthcare in our constituencies,
something that concerns a great many people, organisations
and the NHS itself.

If the Government are serious about rehabilitating
themselves as the supporter of the NHS following the
Lansley Act, an amendment to clarify that absolutely
central role would be a wise thing to accept.

Edward Argar: Amendments 36 and 37 and new
clauses 20 and 21 are in the name of the shadow
Minister and his colleagues. I do not believe that what is
being proposed reflects the reality of the role of the
Secretary of State or what it should be, which is a
strategic oversight role with the ability to intervene
when necessary to ensure accountability. The hon.
Gentleman might correct me, but I think he cited Mr Lock,
who said that there was no substantial change in practice.
That goes to the heart of why I am unpersuaded by the
amendments.

As the hon. Gentleman knows, the idea that the
Secretary of State himself provides services has not
reflected the reality of the structure of the NHS for
many years, not least since 2003-04 with the introduction
by the Labour party when in government of foundation
trusts as independent entities in the health system. That
purchaser-provider split, long established in the NHS
and retained in the Bill, allows some of the health
services in England to be provided by those such as
NHS foundation trusts, which are legally distinct from
the Secretary of State.

In the years since those changes, and as the many
vigorous debates in Parliament since and during the
passage of the 2012 legislation have demonstrated, there
has rightly been no loss in the strong sense of governmental
accountability for the NHS felt by Governments of all
parties and by parliamentarians. As the proposers of
this group of amendments have themselves been among
the most eloquent and capable colleagues in holding
Ministers and Government to account for the NHS, I
find it slightly strange that they feel that their amendment
is necessary.
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[Edward Argar]

At the time of the 2012 Act, as the shadow Minister
alluded to, there was a great deal of debate in the other
place on the value or otherwise of this wording. Eventually,
the noble Lords concluded that it was better for the law
to reflect the reality of the modern NHS. However, it
remains the case that the Secretary of State has a firm
duty to continue the promotion in England of a
comprehensive health service in practice. He does this
through setting the strategic direction and his oversight
of NHS England and the other national bodies of the
NHS, and in the future, subject to debates in this
place—I do not want to prejudge what the Committee
and the House may determine on those clauses—through
the extra lever of the proposed power of direction. At
all times, he remains responsible to Parliament for the
provision of the health service in England.

NHS England also has a duty to arrange for the
provision of services for the purpose of the health
service in England and a concurrent duty to promote a
comprehensive health service. Integrated care boards
will, subject to parliamentary approval of the Bill, also
have functions in relation to arranging the provision of
services.

I understand the point that Opposition Members are
seeking to make with the amendment, but it is entirely
unnecessary as law. The Secretary of State has the duty
to promote the competence of the health service in
practice. He is accountable to Parliament for the
comprehensive health service, and I believe that local
NHS leaders and NHS England are best placed to
know what is needed to serve individual communities.

This goes to the heart of what I suspect will come up
a number of times in our debates in this Committee,
which is the extent to which the legislation should be
prescriptive, or permissive and flexible. I suspect the
shadow Minister and I will disagree on where the balance
should lie, in a number of areas. We believe that the Bill
strikes an appropriate balance.

The shadow Minister talked about flexibility in redefining
the boundaries of what the NHS does. Throughout the
history of the NHS, there have been tweaks along those
lines. The Labour party introduced charges for glasses
and dentures; the Conservative party introduced charges
for prescriptions shortly afterwards; the Labour party
abolished them, and then reintroduced them two years
later. I use those examples because I think we should be
wary about being overly prescriptive in primary legislation.

Clause 2 makes a number of amendments to the
power allowing the Secretary of State to require NHS
England to commission certain prescribed services. It
ensures that the Secretary of State can still require NHS
England to commission specialised services and facilities,
but recognises that aspects of the commissioning might
be carried out by other NHS bodies through joint or
delegated working arrangements or by directing integrated
care boards to provide those services.

Specialist services are commissioned to support people
with a range of complex and rare conditions. Those
services could involve the treatment of patients with
rare cancers, genetic disorders, and complex medical or
surgical conditions, for example. As such, it is right that
NHS England has overall responsibility for the services
and can decide whether they might be better delivered
through joint or delegated working arrangements or

through directions to ICBs—I am happy to adopt the
shadow Minister’s suggested shorthand, otherwise we
will be taking a very long time repeating the same words
on multiple occasions.

The clause also removes the requirement of the Secretary
of State to consider the financial implications for CCGs—to
be replaced with ICBs—when requiring NHS England
to commission certain services. The change focuses the
decision about categorisation of specialised services on
the complexity and impact of the service and the ability
of ICBs to support commissioning services for their
populations, reflecting the fact that ICBs are significantly
larger than CCGs and, correspondingly, so are their
financial resources. In some circumstances, NHS England
may request that a service is no longer nominated as a
specialised service or facility—that could be used, for
example, as the technology improves and it becomes
more appropriate for it to be commissioned by an ICB
instead. The clause inserts a new provision in the NHS
Act 2006 which requires the Secretary of State to provide
reasons for any refusal to requests from NHS England
to revoke provisions requiring NHS England to commission
specialised services.

I therefore encourage the shadow Minister not to
press his amendment to a vote.

Justin Madders: I am grateful for the Minister’s
comments, not least the promotion he inadvertently
gave me by referring to me as shadow Secretary of
State. We should have a Division on that, should we
not? I understand what the Minister is saying, but our
aim with this amendment is to reflect the new reality.
No one has really got to the bottom of why the wording
came out in 2012, but we are clearly moving back into a
pre-Lansley era and the end of the marketisation, so we
should go back to the previous wording. In terms of the
services and duties in our new clause 21, I do not think
the Minister said he disagreed that any of them should
be provided. I am trying to do him a favour here and
help him to avoid the Bill being bogged down in the
Lords. If it comes back in ping-pong, we will quote the
relevant new clause and say, “This is something that
could have been avoided.”

I understand that the Minister does not want to be
too prescriptive. He is right that the Bill will centre
largely on the right balance between permissiveness and
prescriptiveness, and we will no doubt have disagreements
on that. I have tried to be helpful to him, but he does
not want to accept that assistance on this occasion, so I
beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.
Clause 2 ordered to stand part of the Bill.

Clause 3

NHS ENGLAND MANDATE

Justin Madders: I beg to move amendment 19, in
clause 3, page 2, line 12, leave out paragraph (e) and
insert—

“(e) after subsection (6) insert—

‘(6A) The Secretary of State may revise the mandate should
urgent or other unforeseen circumstances arise.

(6B) If the Secretary of State revises the mandate, the
Secretary of State must publish and lay before Parliament the
mandate as revised with a written explanation of the urgent or
other unforeseen circumstances that justify the revision and an
impact assessment of the proposed change.’”
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The Chair: With this it will be convenient to discuss
amendment 20, in clause 3, page 2, line 30, at end
insert—

“(6) No mandate may be laid before Parliament unless the
Secretary of State has supplied a statement on how the mandate
will be funded.”

Justin Madders: These amendments to clause 3 deal
with the mandate to NHS England. The mandate was
part of the changes that were introduced to attempt to
distance the role of Government and Ministers from the
sound of the bedpans dropping. We can talk about how
much the Secretary of State should be involved in that,
but we will focus our comments on the mandate today.

What we saw was, in effect, an artificial distinction—one
that, like so much else in the last piece of legislation, has
largely been subverted or ignored. Despite the intentions,
Ministers still try to micromanage and sometimes interfere,
for what we would describe as political reasons, and the
mandate has rumbled on. During the tortuous passage
of the Lansley Bill, the Government had to concede
that the Secretary of State remained politically responsible
to Parliament for the NHS, which, as we have just
discussed, has always been the reality.

It would be brave, however, for someone to suggest
that the mandate has had the same level of parliamentary
scrutiny. The mandate is presented to Parliament each
year, but is that anything other than a ritual? I do not
think Hansard records energetic and fierce debates about
the mandate, although I am happy to be corrected by
the Minister, if he can point me to a particular section.

The idea of the mandate is not entirely without merit.
It is good that the NHS knows what is expected of it,
and we all agree that it should be free from sudden
announcements or other surprises—such as the Secretary
of State announcing that the following week all NHS
staff would have to wear face coverings before informing
them that that was what was required. That is just one
example from an extreme situation, but the point is that
we all crave certainty. The mandate is an attempt to
provide that; and without it, it is unclear how accountability
works.

As was clearly articulated in last Thursday’s evidence
session, the NHS welcomes the mandate’s ability, in
theory at least, to give it stability and enable it, if
possible, to plan for the medium and long term. I am
sure we could have a debate on whether that is indeed
what has happened; it is pretty clear in recent times
that, for genuine reasons, that has not been possible.
However, most experts would suggest that the NHS
would benefit from stability and the ability to plan over
at least a three or five-year period without lurches in
policy and—crucially and pertinently given today’s business
in the Chamber—with a degree of funding certainty to
match the requirements.

10.15 am
Despite the NHS long-term plan, which the Minister

and I worked on in what seems like another era, the
NHS still has to go to the Treasury with a begging bowl
every year to try to get the funding it needs. That is as
relevant in any area as it is in the workforce. No doubt
we will return to that later, but with an NHS so dependent
on staff who rightly have many years of training before
they can take on their roles, long-term planning is the
optimum process, not the annual round of deckchair
moving that we often see.

Before the mandate concept entered our terminology,
the NHS had to use other means to work out what was
expected of it. Under both approaches, NHS England
had to set out various flavours of operating plan to
keep the NHS going and to try to deliver on the
political aspirations and directions of the Secretary of
State and the Government of the day. It would be
valuable to reflect on that and what those who run the
NHS think of the mandate and how effective it is—or
to put it another way, how it can be made an effective
part of governance and accountability, particularly in
this place. The idea of the mandate being for a longer
period, being amended only when something serious
happens—perhaps on the scale of a financial crash or
pandemic, as the most recent examples—has merit.

The Minister may well concede that long-term planning
and political stability is of benefit to the NHS, but will
he reflect on two matters raised in the amendments?
First, a change to a mandate during its natural term
could be hugely disruptive, so there should be some
requirement, as set out in our amendment, for the
Secretary of State to do that only in urgent circumstances,
and to show Parliament that the need to change the
mandate outweighed the destruction and costs of doing
so. The last 18 months demonstrate what urgent
circumstances look like, but we would not want to try to
list them, because no one can predict the future.

Secondly, any mandate without a proper financial
analysis will always be open to question. The setting of
the mandate must be tightly linked to the allocation of
funding, not entirely divorced from it, as it appears to
be. That requires a better relationship between the
Secretary of State and the Chancellor, but as we now
have a former Chancellor as the Secretary of State, he
may harmonise decisions more effectively, or he may
know the tricks and minds of those in the Treasury and
can navigate them more proficiently. We will see, but
that is certainly not something we can put into the Bill.

Widely published evidence provided to us suggests
that in the year before the pandemic, the NHS had an
effective deficit of £5 billion. That is the gap between
the cost of delivering what the Ministers put in the
mandate and what they are actually paying for. That is
against what we consider an entirely unambitious scenario,
where the NHS was not reducing waiting times—they
were increasing—and a whole suite of performance
indicators were going backwards. The Commonwealth
Fund has shown the impact of that inadequate funding,
as it slides down the league table. Just about everyone
agrees that that was an inevitable consequence of the
decade of austerity that we endured.

Time and again, we have heard various parts of the
NHS being asked to do things that have not been
funded adequately. Providing inadequate funding is an
old trick of blame shifting, with blame deflected when
delivery does not happen. The Minister is a former
member of a local authority, as I am, and he will be
familiar with that tactic—possibly under more than one
Government. The suspicion of blame shifting is something
to which we will return when we look at ICBs. We do
not want them to suffer the same fate as local authorities,
which have to pick up the pieces when inadequate
decisions are made in Whitehall.

All of this points to the need to restore credibility in a
system that asks for things but does not pay for them.
Assessments to accompany proposals are a well-established
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measure. Bills have to have various assessments—after
all, we have to assume that plans in the mandate have
been costed—so it should be the case that most of the
work required by the amendment is already being done.
Why not secure an assurance that costings will be
published, as that will give us the confidence that
transparency would provide?

The Minister will know that I have had to regularly
chastise him in delegated legislation Committees, because
statutory instruments, particularly on covid measures,
are virtually never introduced with an impact assessment.
I was prepared to allow some latitude at the beginning
of the pandemic, as the need for swift action was
understandable, but the regular rhythm of the Department
appears to show that impact assessment are not something
that is important. We believe that they are, and when
talking about the Government’s political direction for
the NHS, the need for them is evident. I am pleased that
an impact assessment has now been provided for the
Bill, although I understand that it was published only
yesterday. Again, that is characteristic of the feeling
that impact assessments are an option, not a necessity.

Amendment 19 would require urgent changes to be
accompanied by a written statement explaining the
reasons for the urgent provision mandate, which should
be accompanied by an impact assessment. I hope the
Minister accepts that by asking for that I am trying to
help him out again, and trying to get him out of the bad
habits into which he has fallen recently. It could be said
that what is taking place in the Chamber today is the
reverse of what we are proposing—it is a revenue-raising
exercise without any clear idea about what will be
achieved. We do not even know how much of that will
be allocated to the NHS and how much to social care.
How can any system properly plan if funding is allocated
on that basis? We are told that there will be a further
White Paper on integration. [Interruption.] Perhaps the
Minister will respond to that point when he replies to
the debate, and tell us what is missing in the Bill that
requires further legislation on integration.

Finally, I refer the Committee to the evidence from
the King’s Fund in particular. Richard Murray told us
last Thursday:

“The idea that each year, some time between December and
March, you can set a different expectation on the NHS, is
operationally unreal for the system. They cannot do it, so I think
we want to get back to something where you set out a clearer
medium-term objective for the things you want the NHS to
achieve, whether that is reduced waiting times or better health,
and allow them to try and work towards it. Budgets on that basis
would also be incredibly helpful—if you are working in the
service not knowing what capital you might have two years down
the line and what revenue you might have.”

He also said:
“I would strongly encourage the Government to also try and

set multi-year settlements for the NHS, as used to be done, so that
people can plan at local level.”

Nick Timmins of the King’s Fund said:
“If memory serves me right, the original idea of the mandate

was a rolling three-year mandate. You set the objectives of the
NHS and what you want it to achieve, and you can have a little
review of it each year, but it is clear. I probably should have said
that if the money was also planned on the same basis, that would
help no end.”––[Official Report, Health and Care Public Bill
Committee, 9 September 2021; c. 127, Q174.]

I hope that the Minister accepts that we are trying to
be helpful in the amendment, and I await with interest
his reply to the points that I have made.

Dr Philippa Whitford (Central Ayrshire) (SNP): I
wish to make one simple point, following what the right
hon. Member for Ellesmere Port and Neston has said,
which is that the annual funding of any health system
based on the tax year—I can speak to this, having spent
more than three decades on the frontline—means that
clinicians will inevitably be contacted in January or
February and asked, “What equipment do you need?
You have to obtain it by 31 March.” Providers of
medical equipment will happily admit that prices go up
in the first quarter of the year and then drop, so this
hand-to-mouth method actually costs all health services
massive amounts of money. Simply being able to smooth
that out so that we know what is coming several years
ahead would save millions of pounds on procurement
and allow that money to be directed to clinical care.

Karin Smyth: I echo the comments of my hon. Friend
the Member for Ellesmere Port and Neston. The mandate
is important. It is awaited by clinicians and managers in
the health service as it affects how they are to operate in
the forthcoming year. Often guidance arrives the week
before Christmas, as I remember from my time in the
NHS, so we were starting to plan for the very short
term, which really is unhelpful. It is a regular statement
intent, and it is a way in which the public can see what is
happening or is due to happen to their services.

My hon. Friend the Member for Ellesmere Port and
Neston quoted from the King’s Fund’s written evidence,
which mentioned the
“multiple plans and strategies in each ICS”

and the need for a “more ‘local’ place level”. As we
heard in our evidence sessions, this is already a very
confused picture, and one that we are going to try to
navigate our way through. Although I do think that
there should be greater permissiveness, so long as it is
accountable at local level, the mandate gives us a degree
of accountability at national level, on the Government’s
intent, published in their stated aims, and that gives the
general public and taxpayer confidence.

On our amendment about 18 weeks, that target was
often criticised as not being clinically referenced. It was
brought in after the then Conservative Government
talked about an 18-month target being highly ambitious
for people waiting to be seen clinically—some of us are
old enough to remember those dreadful days, to which
we have returned. Now, we could argue whether 18 weeks
was the right number, but it was something that drove
up standards of care, and it meant that the NHS said to
the taxpayer, “We accept that you deserve a better
standard of care and treatment, and it is completely
unacceptable to be on a waiting list for 18 months to
two years”—it was often longer. It focused minds, drove
service redesign and made clinicians go back over their
lists, because if someone has come on to a list two and a
half years earlier, many things would have happened and,
sadly, in many instances that person would have died.

By supporting our amendment, the Government would
show that they are ambitious for the NHS and the
people it serves. If the Minister is not prepared to
support that 18-week commitment, what is acceptable
to the Government? We and all our constituents know
that waiting lists were rising out of control before the
pandemic, and that the target had not been met for
several years. Clearly the pandemic has exacerbated the
situation, but let us be clear that targets not being met
was a pre-pandemic problem.
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We hear utterances from the Government in the
newspapers about what they think about the targets—
“nonsensical” is what the Secretary of State said at the
weekend. The targets were put in place to give people
confidence that their taxes were funding a service that
they could hold to account in some degree, and it drove
some positive behaviour. It will take a massive effort to
get waiting lists down, so what discussions has the
Minister had with clinicians and managers about the
loss of targets? Why would he not support putting that
target back in the Bill? The long waiting lists are miserable
for everyone concerned. They need to be published. We
need to let people know what they can expect from our
service. I strongly urge the Minister to accept the
amendment, or at least its intent. If he is not prepared
to do so, what does he think is an acceptable length of
time for people to be on a waiting list?

Edward Argar: The hon. Member for Ellesmere Port
and Neston is having a good day; I promoted him to
shadow Secretary of State and I think the hon. Member
for Central Ayrshire made him a member of the Privy
Council, so he is doing well this morning. Although we
may resist many of his amendments, I take the point
that he did not table them from a partisan perspective
but genuinely approached them with sincerity. He mentioned
that on a previous occasion the Bill Committee had to
be run twice. Fond of him as I am, I think both of us
would prefer not to have to do this twice together.

10.30 am

The hon. Gentleman mentioned the impact assessment,
which I will touch on briefly. When he goes through it,
he will see that it is a chunky document. I reassure him
that I have read it in detail, and we published it yesterday
in time for line-by-line consideration of the Bill. The
reason for the slight delay was that we were keen that it
went through the Regulatory Policy Committee properly
and received a green rating. The RPC proposed some
minor amendments to the original draft, which we
thought it appropriate to heed. We updated the impact
assessment to make it as comprehensive as possible,
which caused a slight delay. However, we were very clear
that it had to be published before line-by-line consideration,
because I share his view that impact assessments are
important documents for Members to have at their
disposal.

Turning to the substance of the shadow Minister’s
amendments, and then to the clause, the statutory mandate
for NHS England drives delivery of the Government’s
top priorities for health and care. The intention of
clause 3 as drafted is to increase its effectiveness as a
long-term strategic tool, framed in a way that can
endure rather than having an annual use-by date. That
will further support the NHS in ensuring that it can
plan effectively to deliver the Government’s longer-term
strategic priorities and, in the longer term, meet the
health needs of this country, ensuring that public funds
are used sustainably to improve services and outcomes
over time.

The priorities naturally evolve, based on the
Government’s collaborative discussions with the NHS
and wider Government, as well as insights on where the
NHS should focus its resources from patients, the public
and their representative groups, and of course staff.
Amendment 19 would, however, potentially prevent such

flexibility and democratic adjustment, save in response
to urgent or unforeseen circumstances. The shadow
Minister rightly alluded to what happened during the
pandemic as showing that flexibility; however, there
may be other circumstances—for example, a change of
Government. I do not anticipate one in the near future,
but were that at some point to happen he might wish to
have the flexibility to change the mandate.

The amendment would require the Secretary of State
to justify to Parliament the urgent or unforeseen
circumstances that have led to a revision of the mandate,
and to provide an impact assessment. I wholly endorse
the need for Ministers to ensure that Parliament is kept
informed about the mandate. By convention, the laying
of every new mandate is announced in both Houses of
Parliament by way of a written ministerial statement.
That statement explains the approach that has been
taken and makes reference to any relevant funding
decisions made through the spending review or the
Budget.

Amendment 20 would require the Secretary of State
to make a written statement to Parliament when laying
a revised mandate to explain how the mandate would be
funded. Clause 3 as drafted removes the requirement
for the Secretary of State to include and give statutory
effect to NHS England’s annual capital and revenue
resource limit in the mandate document. I understand
the shadow Minister’s perspective, and his concern that
there should continue to be appropriate transparency to
Parliament for the funding that is made available to the
NHS and that, in particular, the delivery of any long-term
priorities set in the mandate should be fully funded.

I reassure the Committee that there would be no
benefit to the Government, or to any Government, in
setting an unaffordable mandate that the NHS is simply
not resourced to deliver. Aligning expectations set in the
mandate with the funding that the Government have
provided, and expect to provide in future, will continue
to be a vital part of our consultation with NHS England
on the content of each new mandate. NHS England’s
capital and revenue resource allocations will continue to
be set annually and given statutory effect by annual
financial directions, as is the normal approach.

Clause 21 provides for those financial directions to be
laid in Parliament in the future, adding to the transparency.
We believe that the additional requirement for an impact
assessment on mandate revisions is therefore unnecessary,
as Parliament will see those directions. In future, the
financial directions to NHS England will be mandatory,
rather than discretionary, and they will give full statutory
effect to the limits for annual accounts purposes. I
suspect that we will return to that when we debate
clause 21. The new duty for the Secretary of State to lay
them in Parliament will ensure that Parliament is given
a regular assurance on the funding that is being provided
to support the delivery of the mandate objectives in the
financial year ahead.

Let me address one final point on the amendments,
and then I will turn to clause stand part. The shadow
Minister and the hon. Member for Bristol South alluded
to long-term strategic approaches and asked whether
that risked setting a short-term approach, to the detriment
of long-term planning. They asked whether Ministers
would potentially risk using the new flexibility to replace
mandates so frequently that the NHS was unable to do
that long-term planning. There will continue to be a
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duty to consult NHS England before setting a new
mandate, and this process already ensures that the
mandate is informed by NHS England’s views on the
reasonableness of any new expectations set, including
in relation to the time that the NHS will need to
respond effectively to any new or changing priorities. It
is clearly not in anyone’s interest that any expectations
set could not reasonably be met. Should the Government
choose to replace a mandate within 12 months of first
publishing it, NHS England would not be legally required
to update its day-to-day business plan to reflect that,
although it would obviously seek to work collaboratively
with the Government.

Clause 3 amends the Secretary of State’s powers and
duties in respect of setting the mandate. The Secretary
of State will continue to be required to publish the
mandate and lay it before Parliament. A mandate must
continuously be in place so that NHS England’s delivery
plans are consistently steered by the Government’s priorities
for health and care, but this clause means that there will
no longer be a requirement to lay and publish a new
mandate each and every financial year, thereby aiding
longer-term thought and planning. Under the clause,
such a mandate would remain in force until such time as
it is replaced. This change means that it would not have
to be revised so frequently. As it would no longer be
revised before the start of every financial year, it would
no longer be the appropriate vehicle through which to
set out the NHS’s capital and revenue resource limits or
annual ring fences in relation to service integration
through the better care fund. Clauses 9 and 21, which
we will discuss later, make provision for those amounts
to be set instead through annual directions. NHS England’s
existing legal duties in respect of the mandate remain
unchanged, and the Secretary of State will continue to
be required to consult NHS England.

The mandate remains the Government’s primary
mechanism for setting the overall strategic direction of
the NHS. As we emerge from the pandemic, this clause
is crucial to further strengthen the role of the mandate
in driving forward the priorities of the Government and
the nation for health and care with a longer-term perspective.
It streamlines our ability to adjust course over a shorter
period of time where necessary.

Let me make a couple of final points before I conclude.
The hon. Member for Nottingham North, from a sedentary
position, alluded to multiple consultations, reorganisations
and suchlike. He knows the respect that I have for him,
but I gently say to him that we should look at what
previous Governments did when in power. Under the
previous Labour Government, there were reorganisations
of the NHS in 1999, 2001, 2003 and 2006. This is only
the second major piece of NHS legislation under this
Government. On social care, to which he may have been
alluding, the Labour Government managed to have two
Green Papers, a spending review in 2007 in which it was
a priority, and a royal commission, and they still did not
manage to get it sorted.

The hon. Member for Bristol South touched on
waiting lists. We believe that the clinical review of
standards process, which is being undertaken by clinicians,
is the right approach for looking at that, particularly in
the context of the very unique circumstances in which
we find ourselves post pandemic, as we seek to recover
waiting times to an acceptable level and reduce waiting
lists.

I will pause there. I encourage the hon. Member for
Ellesmere Port and Neston to withdraw his amendment,
and urge colleagues to support clause 3 stand part.

Justin Madders: I thank the hon. Member for Central
Ayrshire for promoting me to the Privy Council. At this
rate I will be Prime Minister by lunchtime and supreme
leader of the universe by the end of today’s sitting, in
which case the Bill will no longer be required.

The hon. Lady made an important point about the
effect of annual budgets and, frankly, the opportunism
that follows from those providing services. We know
that happens in all sorts of sectors, but the amendment
sets out very clearly why a longer-term footing is needed.
What the hon. Lady referred to was a boom-and-bust
approach, but we will leave such terms to history.

My hon. Friend the Member for Bristol South articulated
clearly some of the challenges as well. She made the
point about accountability, which really does matter. As
she said, there is a theme throughout the Bill that
accountability is somewhat missing. I am grateful for
the Minister’s explanation of the impact assessment—better
late than never. The White Paper was issued in January
and the Bill had its Second Reading in July, so there has
been plenty of time to get everything sorted.

The amendments seek to stop the Government’s
propensity to announce policy by headline and then
work out the detail later on. The Minister has helpfully
said—he will correct me if I am wrong—that the mandate
will be fully funded, and we will make sure that he
commits to that. We probably do not need to press
amendment 20, but we will press amendment 19 to a
vote. We think the Government intend to move towards
a longer-term plan for the mandate on an annual cycle,
but the legislation as it currently stands does not prevent
it from becoming stop-start, and there will be circumstances
when it will be necessary to change within year. It is
important, for reasons of accountability, that that comes
with some conditions attached.

The Minister said that we are trying to take away
flexibility from the Secretary of State, but we are not.
We are trying to encourage accountability alongside
flexibility. We accept that there will be circumstances in
which the mandate will need to be changed in urgent
situations and we would not want to impinge on that,
but if the Secretary of State has the power to move
things forward in that manner, he should be accountable
to Parliament when he does. Again, we are trying to be
helpful and assist him. We hope he does not have to do
it very often, but if he does issue a mandate in urgent
circumstances he will want to know what the impact
will be on the NHS. He will want to know that the
funding is there and that the NHS has the capacity to
deliver the demands placed on it. Those are questions
that any member of the Department will ask, so we
hope to put in the Bill what ought to happen in practice.
It is important enough to press the matter to a Division.

Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 9.

Division No. 1]

AYES

Madders, Justin

Norris, Alex

Owen, Sarah

Smyth, Karin

Whitford, Dr Philippa

Williams, Hywel
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NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.

Clause 3 ordered to stand part of the Bill.

Clause 4

NHS ENGLAND: WIDER EFFECT OF DECISIONS

10.45 am

Alex Norris (Nottingham North) (Lab/Co-op): I beg
to move amendment 21, in clause 4, page 3, line 5, at
end insert—

“(d) health inequalities.”

This amendment would modify the triple aim to explicitly require NHS
England to take account of health inequalities when making decisions.

The Chair: With this it will be convenient to discuss
the following:

Amendment 22, in clause 4, page 3, line 5, at end
insert—

“(1A) In making a decision about the exercise of its functions,
the health and well-being of the people of England must be NHS
England’s primary consideration.”

This amendment would assert that duties to patients come above any
other (e.g. organisational) considerations.

Amendment 23, in clause 19, page 18, line 13, at end
insert—

“(d) health inequalities.”

This amendment would modify the triple aim explicitly to require
integrated care boards to take account of health inequalities when
making decisions.

Amendment 24, in clause 19, page 18, line 13, at end
insert—

“(1A) In making a decision about the exercise of its functions,
the health and well-being of the people it serves must be the
primary consideration of an integrated care board.”

This amendment would assert that duties to patients come above any
other (e.g. organisational) considerations.

Amendment 25, in clause 43, page 47, line 32, at end
insert—

“(d) health inequalities.”

This amendment would modify the triple aim to explicitly require NHS
trusts to take account of health inequalities when making decisions.

Amendment 26, in clause 43, page 47, line 32, at end
insert—

“(1A) In making a decision about the exercise of its functions,
the health and well-being of the people it serves must be the
primary consideration of an NHS trust.”

This amendment would assert that duties to patients come above any
other (e.g. organisational) considerations.

New clause 13—Secretary of State’s duty to set targets
on population health and reduction of inequalities—

“(1) The Secretary of State must, at least every five years,
publish a report setting targets on—

(a) the improvement of the physical and mental health of
the population, and

(b) the reduction of health inequalities.

(2) The Secretary of State must publish an annual report
recording progress against the targets in subsection (1).”

Alex Norris: It is a pleasure to serve with you in the
Chair, Mrs Murray, and to make my first contribution
to the proceedings. It will perhaps give my hon. Friend
the Member for Ellesmere Port and Neston a chance to
bask in his new-found responsibilities, while I pick up
the cudgel with the Minister. I am afraid I do not have
such luxury as he does.

This group of amendments relates to health inequalities
and to the priority that we give to the health of the
nation, rather than the structures that serve the health
of the nation. I will go through each amendment in
turn, but I want to talk about a couple of themes that
cover them all.

I strongly believe that addressing health inequalities
ought to be a foundational priority of any Government
of the day. What could be crueller than having such a
significant element of a person’s future—how long they
will live, how long they will live in good health and what
diseases they are likely to acquire—preordained at birth?
That has always seemed cruel to me.

Government are not a passive part of that process.
The decisions that are taken in this place play an active
part in those inequalities. For example, the decisions
taken later today and on universal credit will widen
them. We should seek to use this Bill as a turning point
in our battle against health inequalities in this country.
This should be the Bill in which we say that the national
health service, and those who need it locally, must be
central to addressing health inequalities in this country
and that the Government will resource them properly to
do so.

It is not a moment too soon to do this. The legacy of
this decade of austerity, which my hon. Friend the
Member for Ellesmere Port and Neston talked about, is
that for the first time in a century the increase in life
expectancy has stalled. What does it say about us, the
most technologically advanced generation in history,
that the increase in life expectancy stalls on our watch?

Within that there is a yawning gap in healthy life
expectancy between those who live in the best-off and
the worst-off communities. On the basic life expectancy
measure the gap is 10 years, but on healthy life expectancy,
measured by the age at which people have their first
disability, the gap is 18 years between communities like
mine and the communities that are best off in this country.
How sad that is; how sad is what it says about us.

As the 2020 Marmot review concluded,

“health is getting worse for people living in more deprived districts
and regions, health inequalities are increasing and, for the population
as a whole, health is declining…the country has been moving in
the wrong direction.”

Again, we heard evidence about that in the evidence
sessions of this Committee. We ought to use this Bill as
a moment to do something about it.

These inequalities are not just about socioeconomic
status; they are about race as well. Research by the
King’s Fund shows that

“people from the Gypsy or Irish Traveller, Bangladeshi and
Pakistani communities have the poorest health outcomes across a
range of indicators.”

Covid has shone a light on both race and socioeconomic
background as drivers of inequalities. We entered the
pandemic thinking it would be a great leveller and that
the virus would not know people’s postcode, job or
ethnicity. Actually, we quickly learned that that was not
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the case and that someone was twice as likely to die
from covid if they lived in the most deprived communities.
A man from a black African background is nearly four
times as likely to die of covid as I am. Those inequalities,
and how they played out, whether in housing, in occupation
or pre-existing health, offered a breeding ground for the
virus. That is devastating for individuals, but it is worse
for all of us, because it has spread and strengthened the
virus. Those health inequalities are bad for everybody.

Just before I turn to my amendments, I should also
say that it is strange, given that half of all health
inequalities are driven by smoking, to see a Health and
Care Bill that does not talk about smoking at all. I hope
that when we get to part 5, where some of the public
health elements are found, we might collectively do
better there.

Amendment 21 seeks to address the point about
inequalities by adding to the triple aim for NHS England
as set out in clause 4. The triple aim for the national
health service is a good thing. It shows the system and
those who work in it and lead it, whatever their role,
what we want them to prioritise. The three strands of
that triple aim are noble: the health and wellbeing of
the people of England, the quality of service provided
and the efficiency and sustainability of resources. However,
that is not robust enough to ensure not just due regard
for health inequalities but strong action.

I will not prejudge what the Minister will say, but I
suspect he may say that promoting the health and
wellbeing of people in England is the aim that covers
inequalities. That is an important pursuit, but it is not
explicit enough. It is just about general improvement.
For example, we hope the Government would expect to
see a resumption in the increase in life expectancy. That
would be a general improvement in the health and
wellbeing of the people of England. The problem with
that is that it would not address the point about healthy
life expectancy. There would be general and maybe even
aggregate improvements for possibly a great deal of the
population, but not enough to deal with the extraordinary
and growing gaps for others. I think we ought to want
to do something about that.

Accepting the amendment would mean the Government
would send a signal to NHS England that tackling
health inequalities ought to be at the centre of its
mission. A quadruple aim may not be as elegant as a
triple aim, but it is important that tackling health
inequalities is recognised in the Bill. I know that the
Minister wants the legislation to stand the test of time.
He suggested I said something from a sedentary position
about multiple pieces of legislation, which I genuinely
believe I did not, but we ought to say that we are here
because the 2012 Act was so bad. That there have been
nine years since that Act is not a strength on the
Government’s part; it is a weakness that they have
defended something that has not worked for a long
period of time. If we want the Bill to stand the test of
time, then we ought to say what we want the health
service to do. By putting that in the Bill, we would do
that.

Amendment 22 also addresses the triple aim and
creates a hierarchy within. High-quality and sustainable
services are important, but when commissioning decisions
are being made at a national level, as happens with

NHS England, and those decisions affect our constituents,
we do not want equal weight being given to organisational
considerations. The whole point of the Bill as explained
on Second Reading is to move to an integrated system
that is built around the health and care needs of the
population, rather than around organisational boundaries.
We all recognise where that butts up in our casework
and the frustration that that causes for us and, more
importantly, for our constituents—those who have to
make multiple calls to arrange care for loved ones and
so on. If that is our purpose here, we want health and
wellbeing to come first. The amendment seeks to do
that and says that the primary aim of the three is the
health and wellbeing of the population. If that means
that there is a knock-on effect on political decisions on
funding, as discussed in the previous set of amendments,
so be it. It will be for the Government of the day to
ensure that NHS England has the resources to do that
well.

I draw the Minister’s attention to the very recent
precedent in the Medicines and Medical Devices Act
2021, the Bill Committee for which took place in this
room or an identical one. I was a member of that
Committee, as were the hon. Member for Bury St
Edmunds, who is not in her place at the moment, and
the hon. Member for Erewash. When we discussed the
triple aim of that Bill, I moved an amendment to
prioritise patient safety over all other considerations,
because I thought that was an uppermost consideration.
It was originally rejected in Committee, but the Government
brought it back in later stages, which was the right thing
to do. Rather than waiting to bring this back later, we
could address it today. I would be very interested to
hear the Minister’s comments on that.

Amendment 23 is a counterpart to amendment 21,
but it operates at local level. Whereas amendment 21
applied to NHS England, amendment 23 applies to
local integrated care boards—to say that, as part of
their responsibilities, they must take inequalities into
account. Of course, all the arguments that I have made
for NHS England also apply here, so I will not repeat
them, but this is quite a profound case at local level.
From the written evidence, the hearings and the
contributions from hon. Members throughout the Bill’s
stages and elsewhere in this place, we can see that there
is considerable anxiety that we will end up devolving
fixed financial settlements down to the integrated care
system level. That suits Ministers, because it means that
they can devolve financial responsibility so that the
Treasury can know what it is spending on a certain
function, but all the tough decisions that get us to that
point have to be taken at local level. I do not think that
is a dystopian scenario, because that is literally what we
do with social care already in local government.

The Government know that they do not resource
local authorities sufficiently. As a result, social care is
squeezed. What happens in those circumstances is that
the systems start to worry about running out of money.
The hon. Member for Central Ayrshire made a point
about end-of-year capital that I recognise from my time
in local government, but it works in reverse—when
Christmas comes about, there is a spending freeze on
everything, and the chief executive of every council in
the country ends up reviewing every purchase of more
than about a fiver. That is the reality for the systems,
and local commissioners will be pressured to think in
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the interest of resourcing their system, rather than
tackling health inequalities. That runs straight into the
argument for amendment 24, which is a counterpart to
amendment 22 and which says that the hierarchy within
the triple aim ought to apply at an integrated care
system footprint.

In paragraph 44 on page 18 of the explanatory notes,
the Government have told us that the purpose of the
triple aim duty is to

“require organisations to think about the interests of the wider
system”.

I get that, but I do not think it is quite right, because the
primary responsibility is to think about the interests of
the wider population. It flows from there that the best
way to address the health needs of the population is a
system-based approach, which is the Minister’s central
argument for this entire piece of legislation—so
organisations have to think about each other. However,
the primacy is the need of the population.

Perhaps the Minister will say it is axiomatic that
health systems will prioritise the wellbeing of their
community above everything else, but I do not think it
is inconceivable at all that at some point in any given
year—never mind at some point in the future—system
leaders in one of those footprints will feel distressed
about their finances and may take the wrong message,
or perhaps the wrong bit of cover on a commissioning
decision, about putting population wellbeing in the
same tier as system sustainability, as if those two things
could be co-equals and, if in tension, could be resolved
either way. I do not think that is right, and I would be
interested to hear the Minister’s view on that.

Amendment 25 requires health trusts to pay regard
to “health inequalities”. Again, it is a counterpart to
amendments 23 and 21, and it is for the same reasons as
for NHS England and integrated care boards, so I will
not repeat those arguments.

Amendment 26 is a counterpart to amendments 24
and 22, requiring the prioritisation of population health
and wellbeing at trust level, for the same reasons that I
have just mentioned. Again, I will not repeat those
arguments.

11 am

I turn lastly to new clause 13. As I said at the start,
the Bill should be a turning point for health inequalities,
rather than being known as the legislation that knocked
the 2012 Act into the bin or as essentially a commissioning
restructure and organisation. It ought to be the legislation
where we got serious about health inequalities in this
country. To do that, we need to understand them better.
To do that, the Government of the day need to be more
accountable for them. To do that, crucially, we need to
be more honest about what they are. Otherwise, we get
stuck in the ping pong of statistics, which does not serve
anybody.

The proposed new clause has that effect. It asks
Ministers to look at and state the health of the nation,
and to set targets to improve it. It is a modest ask; it
asks the Government to do that only every five years.
That again reflects the driving principle behind it and
the action I would like to see as a result. It is not a
short-term attempt to get some good headlines or avoid
criticism. It is about meaningful, long-term change,
very much in the spirit of the previous set of amendments.

Think about what could be done: an attack on smoking
and obesity; action to tackle the effect of alcohol and
substance abuse. All of those are a problem in this
country and we know we can do something about them.

The written evidence from Barnardo’s concluded that
children growing up in England face some of the worst
health outcomes in Europe, particularly those growing
up in poverty. That should sadden us. It behoves us to
be honest about it, set targets and attack it. The proposed
new clause would set the right framework to compel
Ministers to do that. Tackling inequalities ought to be
at the heart of any Government. The proposed new
clause and amendments would improve this Government’s
approach and that of future Governments.

Dr Whitford: I rise to support these measures. The
longer those of us who work in the NHS spend on the
frontline, in particular as a breast cancer surgeon in a
specialist area, the more we realise that we are constantly
catching someone who falls, instead of building a handrail
to stop them falling in the first place. Anyone who
works in health or social care recognises that health
inequalities are a major issue, going right back to the
Marmot report of 2010, the Black report and, indeed,
many decades. Therefore, they should be a priority at
every single level.

The public have a real appetite to see a different
approach after covid, because they are aware that covid
was not a leveller. It absolutely hit the weakest, most
vulnerable and poorest communities. To change the
prioritisation to health and wellbeing is also critical.
More money is spent picking up the pieces than investing
in health in the first place. That is often the health of
children; we should try to tackle child poverty and the
issues that come from that.

I took part in a report in 2016 that heard from
the UK Faculty of Public Health that the UK loses
1,400 children a year before the age of 15, as a direct
result of poverty and deprivation. It is clear that the aim
of the Bill is not just to take away the appalling section 75.
It is to drive integration and the health of the local
population. That should be set as a key priority, if the
aim is to come out with an approach of putting health
in all policies, within local government, the ICS boards
and the NHS.

Karin Smyth: I concur with the comments of the hon.
Member for Central Ayrshire and my hon. Friend the
Member for Nottingham North. The hon. Lady referenced
the Black report, which first got me interested in working
in the health service. I was shocked that, after all those
years, the NHS had not improved the dreadful health
inequalities that much of the population, including my
own constituents, suffered. Here we are 40 years later,
and we still have some really quite shocking health
inequalities, even in the wealthy city of Bristol.

This is a really important point. We learned a lot in
the pandemic, and hon. Members spoke about meeting
their directors of public health recently. I have known
my director of public health in Bristol for some 20 years
because we have worked together over that period. I
supported the movement of DPHs into local authorities.
I think that was the right move, although the lack of
funding that followed has made their job really difficult,
and we have not made the improvements we should
have made, as my hon. Friend the Member for Nottingham
North outlined.
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There is real enthusiasm among clinical and financial
leaders for some of the movement in the Bill to bring
organisations together in integrated care partnerships
or ICSs—wherever we think the power will be—to look
at population health. Financial directors I have talked
to have said, “This is the direction we need to be going
in. We need not to be looking just at our own institutions.”
There is a will with the Government, but not including
health inequalities is a major mistake. I appreciate that
when they drafted this legislation, they were perhaps
not thinking in that form, but a number of organisations
have asked for that addition to be made.

The pandemic required us to talk closely to our
clinical leaders, and it really educated people in individual
specialties, who are not terribly knowledgeable about
health inequalities—perhaps we think they should be.
Even in terms of our understanding of where vaccines
have been successful and unsuccessful, and how different
communities receive information and engage with local
health and care services, the pandemic has been a
wake-up call and a good education for many of those
leaders. We need to capitalise on that.

I know that drafters do not like to change things, but
if we were to put addressing health inequalities in the
Bill, as we seek to do, it would focus the Government’s
drive on place-based commissioning and service delivery,
and send a message to the powerful acute trusts—which
at the end of the day run the money, and still will—that
addressing health inequalities and looking at where and
how their services are delivered to the most vulnerable
will be a really positive outcome for the entire system. I
therefore support the pursuance of the amendments.

Hywel Williams (Arfon) (PC): To encourage the Minister
to accept the amendment, I point out that addressing
health inequalities would coincide with the Government’s
stated aim of levelling up, so there is a happy coincidence
there that might persuade him. Health inequalities are
reflected geographically, and large parts of the country
clearly suffer from them more than others. That pertains
to England, but were I standing in the Senedd in Cardiff,
I would say the same about Wales. That is slightly off
the point, but there we are.

Edward Argar: I am grateful to the shadow Minister
and all other hon. Members who have spoken for the
expertise that they bring to this debate. It is one of the
quirks of this House that lawyers are hon. and learned
Members and members of the armed forces are hon.
and gallant Members, but we do not have an equivalent
for those who serve in the medical profession. Perhaps
we should think about that.

I am very grateful to hon. Members for bringing this
debate to the Committee by tabling these amendments,
which relate to the important issue of health inequalities,
in the context of the new triple aim duty set out in the
Bill. Even though we may not reach the same conclusions
about the best way to do it, it is right that we debate this
crucial issue in Committee.

With your consent, Mrs Murray, and that of the
Committee, I will start in reverse order with new clause 13,
and then work my way through the amendments of the
hon. Member for Nottingham North. The new clause
would place an additional duty on the Secretary of

State to produce a report setting targets on the improvement
of the physical and mental health of the population and
the reduction of health inequalities.

I appreciate and understand the intention behind the
hon. Gentleman’s new clause. He is right: health is the
nation’s greatest asset. Preventing ill health, improving
people’s health and wellbeing, and tackling long-standing
inequalities are all fundamental to the economic and
social strength of our country. However, the creation of
a new statutory duty to set the type of target identified
in the new clause is not necessary, in the light of the
existing duties on the Secretary of State around improving
public health and seeking to reduce health inequalities,
as provided for in the 2006 Act. I may not agree with
everything in it, but I pay tribute, where it is due, to the
Labour party. Labour Members will hear a number of
references to what is in that Act and to the retention of
what is in that Act in many areas.

Of course, ICBs, too, have duties to have regard to
the need to reduce health inequalities whenever they are
exercising their functions, to promote integration where
it would reduce health inequalities and to set out how
they will tackle health inequalities in their plans.

I hope I can reassure members of the Committee that
the Government are already taking strong action in
these areas and that there are already a number of
targets relating to improving the population’s health
that cannot be met without addressing those underlying
inequalities. For example—I know that this is something
that the hon. Member for Nottingham North feels very
strongly about—we cannot achieve our existing
commitment to a smoke-free generation by 2030 if we
do not address as a priority the needs of those people
and populations with the greatest levels of need and
help people to give up smoking. He is right, and this
involves the Under-Secretary of State for Health and
Social Care, my hon. Friend the Member for Bury St
Edmunds. I suspect that when we reach the latter parts
of this legislation that are about public health more
specifically, this issue may feature, rightly, in the Committee’s
discussions again.

To support our strategy to improve the population’s
health and reduce health inequalities, at the beginning
of October we will launch the Office for Health
Improvement and Disparities within the Department.
We have also announced that we will create a cross-
Government ministerial group with a remit specifically
to identify and tackle the wider determinants of poor
health. Our broader focus on levelling up, to which the
hon. Gentleman alluded, recognises the wide range of
factors such as good jobs, homes and local environments
in which we can take pride, alongside a range of other
factors, that all support and interact with our physical
and mental health.

In contrast, I fear that the new clause, although I can
see its intent, could make it more difficult for us to
swiftly focus on ensuring that such inequalities are
identified and acted on. Had we a fixed, five yearly set
of targets to work towards, I fear that it would introduce
more rigidity, rather than the agility and flexibility that
we seek in meeting the changing assessments of what
underlying health inequalities must be tackled as a
priority. I hope that I can persuade members of the
Committee, although perhaps not all of them, that a
five-year fixed plan is potentially inflexible and is not
necessary in the context of this legislation.
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I turn now to the amendments that relate to the duty
known as the triple aim. Amendments 21, 23 and 25
would add a fourth limb of tackling health inequalities
for NHS England, ICBs and NHS trusts. As I have
stressed, we do recognise the importance of tackling
health inequalities, but again, we do not feel that the
amendments, however well intentioned, are necessary.
As we have discussed, there are existing statutory duties
on bodies in this area, many of which relate specifically
to health inequalities. NHS England and ICBs will have
to have regard to such duties alongside the limbs of the
triple aim. NHS England will also have to consider such
duties when it produces the guidance on the triple aim.

The triple aim is compatible with and conducive to
addressing health inequalities and furthering the delivery
of these duties. Indeed, tackling health inequalities is a
theme that runs throughout the duties. Having organisations
consider the wider effects of their decisions will, we
believe, encourage greater collaboration and engagement
with communities on how best to meet their needs,
which in turn will assist with tackling health inequalities
nationally, but also flexibly at a local level.

The triple aim duty requires consideration of the
health and wellbeing of the people of England. As the
shadow Minister alluded to, that would also include
consideration of the health and wellbeing of those who
are not accessing health services. Similarly, it is a key
element of the second limb of the triple aim—the
improvement of the quality of services—to consider
those areas where services are in most need of improvement.
We expect guidance from NHS England to make clear
how bodies can discharge the triple aim duty in a way
that is fully commensurate with the reduction of health
inequalities.

11.15 am

Amendments 22, 24 and 26 would require NHS
England, ICBs and NHS trusts to prioritise one limb of
the triple aim above all others, prioritising the health
and wellbeing of people in England above the quality of
services provided to individuals in the health service
and the sustainable and efficient use of resources. We
fear that this would fundamentally undermine the intention
of the triple aim duty, which is to require NHS England,
integrated care boards, trusts and foundation trusts to
think synergistically about the interests of the wider
system as the provider of the solution to improve health
inequalities when making decisions, balancing the different
aspects of the duty. Rigidly prioritising one limb over
the others could, we fear, lead to worse or unbalanced
decisions being made. The triple aim is designed to be
applied in a wide range of situations where that balance
would be more appropriate.

To summarise my comments on the amendments, I
remind the Committee that NHS England will make it
clear in guidance how the various limbs of the triple
aim should be balanced in specific situations, including
in addressing both health inequalities and the health
and wellbeing of the people of England, and in providing
appropriate support to these decisions without a fixed
or rigid requirement to always place one set of effects
above the others. I hope I have persuaded the hon.
Member for Nottingham North not to press his
amendments to the vote, although I suspect I may be
out of luck on this one.

Clause 4 places a new duty on NHS England to have
regard to the wider effects of its decisions on the system
as a whole. This duty, which was described in the
long-term plan as the triple aim, is mirrored for English
NHS trusts, foundation trusts and the proposed ICBs.
NHS England will be able to produce guidance on this
duty, with a requirement to consult those it considers
appropriate. All bodies to whom it applies must have
regard to that guidance. The duty is also given effect by
clauses 19, 43 and 57.

The three limbs are that NHS England must consider:
the impact of decisions on the health—including mental
health—and wellbeing of the people of England, the
impact on the quality of services provided or arranged
by relevant NHS organisations, and the sustainable use
of NHS resources.

Clinical and commissioning decisions about individuals
are explicitly excluded from this duty by subsection (2).
This is relevant to NHS England because its functions
include making commissioning decisions about highly
specialised treatment for some individuals. It would not
be practical or appropriate to apply this duty to decisions
about the services to be provided to a particular individual.

The existing duties on NHS bodies have encouraged
a focus on the interests of each organisation and those
who directly use their services. While the delivery of
high quality services of course remains critical, this new
duty will complement other changes in the Bill to
facilitate co-operative working and integration, encouraging
NHS organisations to go further in supporting their
communities beyond the people they directly provide
services to and to consider collaborative system-wide
goals. We believe that clause 4 is essential in encouraging
the components of our health system to work together
co-operatively and considerately, with an awareness of
the wider effects of their decisions.

I therefore encourage the shadow Minister not to
press his amendments to the vote and commend clause 4
to the Committee.

Alex Norris: Turning briefly to the points made by
colleagues, the hon. Member for Central Ayrshire made
the same arguments I did about patient safety and the
Medicines and Medical Devices Act 2021. She made
very good points about the health and wellbeing
amendments, and I thought she was right to say that
there is a real public appetite, now in particular, to
tackle inequality. I do not think the public would be
surprised to see the Government enter this space.

The hon. Member for Arfon made a similar point
about whether levelling up is a political slogan or a
public policy programme. It is very hard at the moment
to find evidence for the latter, but this would be a really
good piece of evidence for it. It is not just a north and
midlands versus south issue. As my hon. Friend the
Member for Bristol South said, there are some
constituencies, like my own, where every single super
output area would be in the hardest pressed decile in the
country. However, there are many more where there is a
greater range—they have some of the poorest parts of
the country, but they also have some of the best off.
This is something that ought to be at the top of the
priority list for every integrated care system in every
constituency.
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[Alex Norris]

On new clause 13, the Minister said that five years is
too rigid. He almost suggested that the Government
might outperform. I will believe it when I see it, but
there is no evidence from the last 11 years to suggest
that that is in any way a risk. Nevertheless, if he brings
this back with a two, three or four-year time period
rather than five, I will be the first to join him in the
Division Lobby to support it.

On amendments 21, 23 and 25, the idea of a “fourth
limb” made it work conceptually—I quite like that.
What I did not give much succour to was the idea that
inequalities lie somewhere else on the statute book, in a
way that health and wellbeing and organisational
sustainability do not, and therefore it would not need
that co-equivalence because it already exists. I did not
agree with that point at all.

On the point about inequalities being part of the
guidance, I suspect that that will not be the last time
that is said in this Committee. Guidance is guidance;
legislation is legislation. One of those is an awful lot
more powerful and eminent than the other. My view is
that if we want to send a clear signal about something,
we do not take it out and stick it in the guidance.

I do not give much succour to the point about elevating
one of the triple aims either. The Minister said that that
would undermine the triple aims. He talked again about
the interest of the wider system, but I think all of us are
more interested in the wider population. One of those
clearly comes before the other. The needs of the one
flow into how to organise the system. To organise a
system that is supposed to come together in the interests
of population health, I would really like to think that
population health is more important than the system. I
am not sure about the idea that, as a result, worse
decisions would be made, and I would be interested in
hearing an example. I have to say that that point did not
resonate with me.

I am conscious of the reply from the Minister and,
indeed, of the time, so I will not press new clause 13 and
amendments 22 to 26. However, I do wish to push
amendment 21, because if we are talking about NHS
England—that totem of healthcare in our country—I
really think we ought to send the signal that health
inequality should be one of its priorities.

Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 9.

Division No. 2]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin
Whitford, Dr Philippa
Williams, Hywel

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.

Clause 4 ordered to stand part of the Bill.

Clause 5

Public involvement: carers and representatives

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause places a new requirement
on NHS England to consult and involve carers and
representatives of those individuals to whom health
services are provided when exercising its commissioning
functions. NHS England is currently required to involve
and consult individuals to whom healthcare is provided
when carrying out its commissioning functions; the
clause extends that existing requirement to consulting
with their carers and representatives as well. We want to
ensure that we have a health and care system that is
accountable and responsive to the people who rely on it.

The clause recognises the immensely important role
that carers and representatives play in supporting our
health and care system, and ensures that our legislation
remains in step with current practice within that system.
I therefore commend the clause to the Committee and
hope that all Members feel able to support it.

Justin Madders: I am sure we are all excited to get this
one passed—I am certainly not going to oppose it.
However, I have a couple of questions of clarification.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 14 September 2021

(Afternoon)

[JULIE ELLIOTT in the Chair]

Health and Care Bill

Clause 5

PUBLIC INVOLVEMENT: CARERS AND REPRESENTATIVES

2 pm

Question (this day) again proposed, That the clause
stand part of the Bill.

Justin Madders (Ellesmere Port and Neston) (Lab): It
is a pleasure to see you in the Chair this afternoon,
Ms Elliott.

We were left on a cliffhanger before lunch. I was about
to ask the Minister some questions. He might have preferred
the advantage of having two and a half hours in between
to think of an answer, but I am sure he will cope.
Actually, it is a fairly straightforward question, so I
hope for a fairly straightforward answer.

The clause refers to carers and their representatives.
Will the Minister clarify who that is? Is that carers’
groups or, for example, someone who might hold power
of attorney? That is really the only comment I wanted
to make on clause 5.

The Minister for Health (Edward Argar): It is a pleasure
to serve under your chairmanship, Ms Elliott, I think
for the first time in Committee.

To answer the shadow Minister briefly, I certainly
envisage that the clause encompasses those with power
of attorney, because in effect and in law they are the
legal representatives of individuals who do not always
have capacity to speak for themselves. In that context, I
also hope that we will see carers’ organisations, as well
as others who do not necessarily have power of attorney
but act as advocates or representatives for individuals,
having their views heard and taken into consideration. I
hope that gives the hon. Gentleman some reassurance.

Question put and agreed to.

Clause 5 ordered to stand part of the Bill.

Clause 6

SUPPORT AND ASSISTANCE BY NHS ENGLAND

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause confers a power to provide
assistance and support to NHS foundation trusts, NHS
trusts and other persons providing services as part of
the health service in England to work to secure continuous
improvement in the quality of the provision of such
health services and their financial sustainability. That

new power replaces a range of existing support functions
sitting with NHS England and the NHS Trust Development
Authority. In particular, it replaces the function of the
NHS Trust Development Authority to take steps to
assist health service providers as conferred by directions.
It also replaces the existing power of NHS England to
support clinical commissioning groups and primary
care providers, which enables NHS England to provide
direct financial support to integrated care boards and
providers within the scope of the provisions, and to
provide other support and assistance to all those bodies
exercising functions within or part of the health service.

The clause is an example of the positive improvement
that the merger of NHS England, Monitor and the
NHS Trust Development Authority will bring to the
health service. It will allow NHS England to take such
steps as it sees as necessary to identify and address areas
of concern early, while also providing support to leadership
and guidance where required to shape the services that
are delivered for the greatest benefit of patients. I therefore
commend the clause to the Committee.

Justin Madders: The Opposition will not oppose the
clause, but I have one or two queries that we hope the
Minister will be able to answer. Obviously, it is a broad
power. I assume that the reference in proposed new
section 13YA(1)(a) to “person”relates not just to individuals.
Perhaps the Minister will expand on what that is meant
to cover.

Also, specifically, at proposed new subsection (3), on
integrated care boards and the provision of financial
assistance, as we remember from the evidence sessions,
there was not a great deal of clarity about the costs that
NHS England anticipated might be incurred as a result
of the legislation. Will the Minister assist us by providing
some estimates of that, as well as whether the powers
under clause 6, including the financial assistance, are
subject to any limits or reporting requirements back to
the Secretary of State, and whether Parliament would
have a role in that at any point?

Proposed new subsection (2) talks about providing

“employees or any other resources of NHS England.”

The Minister said that “employees”could include secondees.
I think it is clear from the guidance that certain roles on
the ICB should not have any, for want of a better
description, conflicts of interest or hold any other roles
within the wider NHS. I want to make sure that the
Minister is clear that that requirement is not going to
cause us any difficulties.

Edward Argar: I am grateful, as ever, to the shadow
Minister for his succinct questions. I will try to address
them all in turn. He referenced the term “person” in
proposed new subsection (1). It is a legal definition. In
the context of the services provided—I mentioned primary
care—it could be a GP practice. Having gone through
the drafting with officials, my understanding is that it is
a legal term and does not alter what is currently possible.

I may take the questions slightly out of order, and I
hope he will forgive me. On proposed new subsection
(2), I think he was referring to subsequent new clauses
and amendments he has tabled around ICBs, who the
suitable persons to sit on them are and the management
of conflicts of interest. I suggest to him that, given the
amendments he has tabled, the most appropriate time
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to discuss those issues would be in the context of how
we do or do not further refine the definitions around
memberships of ICBs. The Committee will reach that
on Thursday, I suspect. On reporting and transparency,
I entirely share his view and reassure him that I expect
transparency to play a key role when public moneys are
spent this way.

Finally, on proposed new subsection (3) and the cost
to the NHS and the Exchequer, no specific limits are
stated in the legislation, but, obviously, any assistance
provided would need to meet the purpose set out in the
Bill and be transparently awarded. I hope that gives him
some reassurance, but I am always happy to revert to
him if he wishes to follow up on any detail—either now
or in writing.

Question put and agreed to.

Clause 6 accordingly agreed to stand part of the Bill.

Clause 7

EXERCISE OF FUNCTIONS RELATING TO PROVISION OF

SERVICES

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I am getting my exercise today in
bouncing up and down in my seat. Clause 7 enables
NHS England to direct one or more integrated care
boards to exercise certain NHS England functions and
to fund the exercise of those functions. This relates to
NHS England functions such as the commissioning of
specialised services, health services in justice settings
and armed forces settings, primary medical services,
dental services, primary ophthalmic services, pharmaceutical
services, and any of the Secretary of State’s public
health functions that are exercisable by NHS England
on his behalf. In future the intention is that ICBs be
responsible for the majority of health service commissioning
in England. This approach will ensure that decisions
about services are made closer to the patient and in line
with local population needs, enabling greater integration
in the way that services are arranged and delivered.

Clause 7 ensures that NHS England has the appropriate
powers to make sure we achieve our policy objective, by
allowing flexibility for ICBs to take on these additional
commissioning responsibilities as delegated functions
from NHS England. We intend that this can be used by
NHS England to delegate primary care functions while
ICBs mature, before we transfer them fully to ICBs at
the appropriate time using clause 16 and schedule 3,
which we will debate in due course. This will allow NHS
England to keep a closer watch on how ICBs are
discharging these functions, and managing the transition,
before they are fully delegated to and embedded in
ICBs.

The Secretary of State will have the ability to make
regulations under this clause, meaning that, where
appropriate, certain conditions or limitations can be
placed on NHS England’s power to direct ICBs, including
the ability to prescribe functions that the power does
not apply to at all. Any directions issued by NHS
England under this clause must be published. I know
that the transparency point is one that the shadow
Minister has raised on a number of occasions, so I
reassure him that they must be published ensuring that

such directions are made transparently, and that
responsibilities between NHS England and ICBs are
clearly set out.

This clause is essential to give NHS England the
flexibility, and the appropriate mechanisms, to delegate
the commissioning of these services when the time is
right to do so. Therefore, I commend it to the Committee.

Justin Madders: We will not be opposing this clause.
Clearly, as the Minister has set out, it is necessary to
enable the functioning of the health service.

I have one question about the powers under proposed
new subsection 13YB(4), which are effectively prohibitions
on the ICBs from delegating arrangements further. Will
the Minister set out what circumstances are envisaged,
if any, where this power may be necessary? There will
obviously be delegations, not only to the services listed
there, but to place-based organisations. In that situation,
what does the Minister see the role of the ICBs as? Will
it be the ICB itself that delivers those functions, or will
it be another body?

Karin Smyth (Bristol South) (Lab): Further to those
points about clarity around the exercising of powers,
the move to give NHS England that power is entirely
sensible. The medical, dental, ophthalmic and
pharmaceutical services have had a lower profile in our
constituencies over the last few years, as I think we
would all agree. It is important to give them the profile
they need to be integrated into the system, because they
have certainly not been so far.

The evolution of delegating that power to CCGs
came late in the day, and remains muddled around the
commissioning of primary care services. Therefore, while
allowing the delegation of function is entirely sensible,
it is not clear, as my hon. Friend the Member for
Ellesmere Port and Neston has said, when or how that
delegation will be sought. I think the Minister was
referring to the involvement of the Secretary of State,
but I am not sure in what circumstances the Secretary of
State would be doing that, and why this would not be
when NHS England, or NHS England regions, decides
that the ICB is of a maturity to accept commissioning
responsibilities.

One assumes that NHS England believes that at the
moment some of those putative organisations are mature
enough already; will some of them start doing that on
day one, six months in or a year in? How will we know
and how will they be resourced to do it? Is it a transfer
of power? How NHS England and the local ICB,
without representatives of medical, dental, ophthalmic
and pharmaceutical bodies, will be taking that on board
is all very opaque.

Alex Norris (Nottingham North) (Lab/Co-op): My
hon. Friend has a local Mayor, but my community does
not. If someone lives in Greater Manchester there is a
Mayor, but in other places there may not be. We have a
very asymmetric model of local devolution. Does she
agree that an asymmetric model of devolution, where
some ICBs had certain powers and others did not,
would be undesirable and may create more confusion
than it solves?
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Karin Smyth: My hon. Friend makes an interesting
point about asymmetrical power and who does what. I
may differ slightly, in that I think that that may suit
local circumstances, but the judgment about what a
mature ICB is, and which powers it should be responsible
for, has been made behind closed doors and according
to criteria about which we know nothing. The professionals
in those services certainly deserve to know better.

2.15 pm

Fundamentally, however, patients in both our areas
need to understand and know who is commissioning
and why. The state of dentistry shocks us all as a nation,
as do those of ophthalmic services and pharmaceutical
services, which we know are so important for supporting
the wider system. We want to ensure that those services
thrive and that they are clear about how they are being
commissioned and who is doing it.

In my experience, the evolution from the CCG was
muddled and meant stasis for a long time in any
development of those services. We want to avoid that,
because some of those organisations will be ready to go
now and some of them may never be ready. As my hon.
Friend says, is that an acceptable position for the
Government in this new area of local permissiveness?

Edward Argar: The hon. Lady is absolutely right
about the importance of trying to join up different
primary care services and the commissioning arrangements.
There has been, under Governments of all complexions,
a fragmentation in that, with some services commissioned
nationally and others locally, and the Bill gives us an
opportunity to create a more coherent, place-based
commissioning approach.

On the specific point the shadow Minister asked
about proposed new subsection (4) and the

“direction under subsection (1) to include provision prohibiting
or restricting the integrated care board from making delegation
arrangements in relation to a function that is exercisable by it by
virtue of the direction”,

my understanding is that it is a pragmatic clause, basically
limiting the ability to sub-delegate further. We would
envisage this being a consensual and collaborative approach
between us and NHS England in the region, and of
course the Government would be guided by NHS England.

In the nature of having to make regulations in this
House to do it, the wording reflects the fact that it will
be the Government laying those regulations, but we
would envisage that being guided and led by the NHS.
As the hon. Member for Bristol South rightly said, the
NHS region will often be the best place to advise on the
readiness or otherwise of different ICBs at different
stages in the process.

Karin Smyth: Would somebody be able to appeal to
the Secretary of State if they disagreed with that delegation,
for example?

Edward Argar: My understanding is that there is no
formal right of appeal in this context. I suspect that
dispute resolution and formal rights of appeal is something
we will come back to in other contexts.

Clause 7 ordered to stand part of the Bill.

Clause 8

PREPARATION OF CONSOLIDATED ACCOUNTS FOR

PROVIDERS

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Clause 8 places a duty on NHS England
to prepare, in respect of each financial year, a set of
accounts that consolidate the annual accounts of English
NHS trusts and foundation trusts. The transparency of
financial reporting across NHS providers will be diminished
without this provision, as the consolidated provider
accounts collate the financial reporting of all NHS
trusts and foundation trusts to give an NHS provider
position that is laid before Parliament, and has been
since the 2017-18 financial year.

In addition, NHS England has a duty to provide a
copy of the consolidated accounts to the Secretary of
State and the Comptroller and Auditor General, and a
duty to lay copies of the consolidated accounts and the
related report before Parliament. To ensure adequate
financial scrutiny, the Secretary of State has the power
to give directions to NHS England on the principles
and methods to be applied in preparing the accounts
and their content and form, and can direct that the
accounts must be accompanied by any reports or
information deemed necessary. The Comptroller and
Auditor General must, as their responsibilities stand
currently, examine, certify and report on the consolidated
accounts and send copies of the report to the Secretary
of State and to NHS England.

The provisions set out in this clause not only provide
continuity to the system but place in law strong levels of
oversight relating to both NHS trusts and foundation
trusts. That ensures the transparency that we would all
wish to see and the robustness of the process and
procedures governing financial health at a local level.
This clause is an important way of ensuring NHS
England discharges its responsibilities as system regulator
in delivering appropriate and adequate stewardship of
the health system and, ultimately, public money.

Justin Madders: Again, we will not oppose the clause,
but I have a query about the powers under proposed
new section 65Z4(4), particularly in the context of what
the Secretary of State said at the weekend about targets
being a lot of form-filling and nonsense. It seems rather
odd to give himself powers to direct trusts to provide
any reports or information that he requires when, clearly,
the Secretary of State gets all sorts of information and
reports from the NHS at the moment. Could the Minister
say what he is not receiving at the moment that he
thinks the powers will allow him to ask for?

Edward Argar: I consider proposed new subsection
(4) to be purely pragmatic, as there will be circumstances
with individual trusts and situations where clarifications
to accounts or data may be required. Therefore, it is
prudent to give the Secretary of State the power to ask
for further clarification. He will be accountable to
Parliament for how the money is spent, so it is entirely
appropriate that he has explicit power, given by Parliament,
to ask for information over and above the de minimis
specified in the Bill, to ensure he can be completely
transparent with Members and the public more broadly.

Question put and agreed to.
Clause 8 accordingly ordered to stand part of the Bill.
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Clause 9

FUNDING FOR SERVICE INTEGRATION

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Currently, one of the objectives of the
Government’s mandate to NHS England—a process we
discussed in Committee this morning—is that an amount
of the annual sum paid to NHS England must be used
for service integration. In practice, that must be contributed
to the better care fund. The better care fund is the
national policy driving forward the integration of health
and social care in England. However, as we have discussed,
other provisions set out in clause 3 will remove the
requirement for a mandate to be published every year.
As a result, the mandate will no longer be an appropriate
vehicle for setting an annual ring fence for service
integration. Therefore, the clause will put in place a new
power to allow the Secretary of State to direct NHS
England to ring-fence an amount of its annual allotment
for health and social care integration through the better
care fund, to continue the work of that fund and to
direct it on how that amount should be used.

The change will have no impact on the operational
policy intent of the better care fund; the provision will
simply ensure the better care fund can continue to be set
annually, notwithstanding changes to the mandate, which
will not be made annually in the future, should this
legislation be passed. The better care fund has enabled
and improved co-operation between health and social
care partners at local level. It is therefore important for
it to continue. This clause ensures that that will happen,
regardless of proposed changes to the mandate.

Further minor amendments are made to NHS England’s
corresponding power to enable it to require that an
amount of the sum paid each year to an integrated care
board be used for service integration. That power exists
currently in relation to clinical commissioning groups,
and the amendment seeks to ensure that the better care
fund continues to operate effectively once ICBs are
established.

Justin Madders: Again, I will not detain the Committee
for long: I just have a question for the Minister. The
more we get into the Bill, the less permissive it appears
to be. I have no doubt that will still be used by the
Minister in defence against various amendments we will
move later today. Given that we have been told that the
role of ICBs is to direct health systems in their local
areas, it is not at all clear what the situation is if the
powers under this clause require them to set aside a
certain amount of money for service integration, but
doing so would mean a reduction in service elsewhere in
the system. How would that dispute be resolved? Who
would have the final say?

Edward Argar: As I made clear in my remarks, the
clause does not so much direct ICBs specifically; it is
primarily about setting aside an amount of the annual
sum paid to NHS England to go to the better care fund,
which is then allocated. This technical change will have
no impact on the operation or policy intention of the
BCF, and it should not have an impact on ICBs’ ability
to operate. The intention is simply to make sure that as

we move away from an annual mandate with an annual
financial settlement for the BCF, we can still set an
annual amount to go to the BCF so that it can continue
its work, and for that to then be allocated to systems.

Question put and agreed to.

Clause 9 accordingly ordered to stand part of the Bill.

Clause 10

PAYMENTS IN RESPECT OF QUALITY

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause removes the Secretary of
State’s powers to make regulations about payments by
NHS England to CCGs in respect of quality. We are not
abolishing quality payments, but in future they will be
made to integrated care boards rather than CCGs—hence
the change. However, the current clause conflicts with
clause 37—General power to direct NHS England—which
provides the Secretary of State with broad powers to
give directions to NHS England. Clause 10 removes the
power to make regulations setting out the principles or
other matters that NHS England must consider in
assessing any facts in relation to payments to a clinical
commissioning group. However, clause 37 will allow the
Secretary of State to use the general power to direct
NHS England if required, including in relation to quality
account. That will give additional flexibility to shape
quality payments in order to better incentivise quality,
reflecting our priorities and changing circumstances.

I reassure the Committee—I am not sure whether the
shadow Minister will take the reassurance, but he may
do—that there is no intention to use these powers
frequently, but they will ensure that we have a robust
legislative framework that is flexible and responsive
enough to support the health and care system in future,
in the event that such powers are needed. If Ministers
were to direct NHS England in this area, they would be
required to do so in writing, ensuring that the direction
is in the public interest, and to publish that direction.
That will ensure transparency, so that Ministers can be
held to account. I suspect that we might return more
broadly to that underpinning principle when we come
to debate further clauses relating to it in the coming
days. I commend the clause to the Committee.

Question put and agreed to.

Clause 10 accordingly ordered to stand part of the Bill.

Clause 11

SECONDMENTS TO NHS ENGLAND

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I have only a couple more of these
clauses before the shadow Minister will have his turn
with a few amendments.

Secondments can be an extremely useful way of bringing
key expertise and resource into an organisation at short
notice. We have seen the benefits of such a flexible
approach in a number of organisations, including NHS
England, and particularly during the pandemic. The
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[Edward Argar]

clause builds on the practical importance of secondments
and makes it clear how they can be used by NHS
England, by amending schedule A1 of the National
Health Service Act 2006, which sets out the constitution
and membership of NHS England.

The Bill has given us an opportunity to provide NHS
England with powers to appoint secondees across the
organisation and use them in the same way as its own
employees, and it allows secondees from specified NHS
bodies and health arm’s length bodies to be appointed
to NHS England’s board. The power to allow employees
from specified NHS bodies to be seconded to NHS
England and appointed to its board will allow those
individuals to exercise NHS England’s functions on the
board’s behalf, in the same way as other board members.

As we continue the fight against the covid-19 pandemic
and, in parallel, prepare for the recovery of our health
and care system, it is imperative that NHS England has
access to the most suitably experienced and knowledgeable
candidates for executive roles, and that those holding
the roles be part of the important decisions that the
system will face. The clause will assist NHS England in
doing just that.

The clause also includes a regulation-making power,
allowing the Secretary of State to make it clear that a
reference to an employee of NHS England in the context
of the National Health Service Act 2006 should include
people seconded to NHS England, should that be
considered appropriate in future. That power will ensure
that the legislation assesses the continued effect of operation
of secondment arrangements throughout NHS England.
Any regulations—again, I hope that this offers some
reassurance to the Opposition Front Bench—made under
that power would be subject to the affirmative procedure
in the House, so I commend the clause to the Committee.

2.30 pm

Justin Madders: I will not repeat my earlier comments
about secondees and ICBs, because we will pick that up
later. In our evidence sessions, the role of the healthcare
safety investigation body and its independence from
NHS England was raised. Is the Minister comfortable
that that role will not be compromised in any way by the
requirements of the clause?

Edward Argar: I assume—and the hon. Gentleman
will probably shake or nod his head—that in this context
he is referring both to the Care Quality Commission
and HSIB—[Interruption.] Yes, I am reassured and
confident that the provisions in clause 11 will not impact
negatively in any way on the ability of either safety
organisation to conduct inspections and do the work
that we envisage them doing. In the case of HSIB, we
may return to that when we discuss the relevant clauses.
I believe that what is proposed remains consistent with
their specific roles, responsibilities and obligations and
what we are seeking to achieve for patient safety.

Question put and agreed to.

Clause 11 accordingly ordered to stand part of the Bill.

Clause 12

ROLE OF INTEGRATED CARE BOARDS

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause replaces section 1l of the
National Health Service Act 2006, which sets out the
general function of clinical commissioning groups, with
new section 1l, which sets out the general function of
integrated care boards. It provides, in a similar way to
CCGs, that ICBs have the function of arranging for the
provision of services for the purposes of the health
service in England. As a result, ICBs will now be the
new commissioner responsible for the majority of health
service commissioning in England. Later clauses will set
out the details of the services that ICBs are responsible
for commissioning, but we intend that they should
include those currently commissioned by CCGs and
some that are commissioned by NHS England, as we
discussed in relation to a previous clause, such as primary
care, dentistry, pharmacy and optometry services.

The clause is crucial to establish ICBs as the new key
commissioners for the NHS in England in future. Our
proposals bring together leadership across the health
and care system, and without the clause ICBs will
simply not have a clear purpose. It seeks to manage
effectively in legislation the smooth transition from
CCGs to ICBs, and I commend it to the Committee.

JustinMadders:Obviously,wewillspendtimethisafternoon
discussingICBs,soIwillnotdiscuss thisclause inparticular.
I will draw attention to proposed new section 14Z26,
especially the proposals in subsections (2) and (3) for
integrated care boards, which effectively allow clinical
commissioning groups to determine their own processes
to consult on ICBs. We do not think that the consultation
processhasbeenadequate—indeed, ithasbeennon-existent
in some situations—but we will probably return to the
question of ICB geography later in this sitting.

Question put and agreed to.

Clause 12 accordingly ordered to stand part of the Bill.

Clause 13

ESTABLISHMENT OF INTEGRATED CARE BOARDS

Justin Madders: I beg to move amendment 49, in
clause 13, page 8, line 34, after “board”, insert

“NHS trust, NHS foundation trust, trade union, patient representatives
and local authority”.

This amendment would ensure that trusts and local authorities are
consulted before any changes are made to the number, shape and size of
ICSs.

There are two big themes on integrated care and the
White Paper in the Bill and associated documents. Our
points are aligned with those of local authorities, using
the integrated care partnership as the vehicle to bring
the planning of services, such as social care and housing,
into the wider framework. It is also the development of
the concept of place.

Local government, as we know, does place; the NHS
probably does not do it in quite the same way. The clue
is in the name. The “local” in local government means
that it has always done community engagement; it
already has to integrate multiple public services around
the needs of a defined population. It is fair to say that
the NHS has operated in a very different way in the past
and can appear to have a different geography for every
service that is accessed.
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The Bill settles on 42 as the magic number of areas
that the NHS is divided into, which could be influenced
by “The Hitchhiker’s Guide to the Galaxy” and the
ultimate question about life, the universe and everything.
That might make more sense than what has been put
forward so far as the optimal configuration for the
integration of services. The view of many of those who
we have spoken to is that 42 is too many for the
commissioning of most acute and tertiary services, and
too big for the commissioning of primary and community
services and social care. Like a lot of things, it is a
compromise. It is a fudge. It is an accommodation
between competing interests and views.

There is very little explanation in the Bill—in fact, we
have zero explanation—about how place will work. We
need to understand more about that from the Minister.
How will place fit into the commissioning framework? I
hope we can have some further guidance in the Minister’s
responses. For us, the concept of place is just that—a
concept. It is not really pinned down or articulated
clearly in the legislation.

As Members will be aware, the NHS has had local
government as its key partner in healthcare from the
outset. That is recognised by various bodies. For a long
time, boundaries were not an issue. We sometimes forget
just how intimately involved the NHS and local authorities
were at the outset of the NHS. That has obviously
changed over the years. It would be fair to say that the
current integrated care system boundaries are really a
product of the NHS and the way that they have been
imposed implies a great weakness in the whole Bill. It is
supposed to be about integration between local authorities
and the NHS, but it is almost all about what the NHS
wants and what it thinks is the best outcome. It should
have been co-produced with local government, not presented
as a fait accompli. Is the Minister able to tell us how
much local authorities and mayoralties were involved
and consulted in the design of ICS boundaries?

There is a dilemma here. In our view, starting this
way, with boundaries that do not always reflect the
natural communities that they are meant to serve, will
store up problems. We are less than impressed by what
has happened to date, and while we might well be stuck
with the 42 configuration that we have now, that does
not mean that we agree with the process. I use the term
“process” in the loosest possible way. We do not believe
it should be a template for the future. Amendment 49
seeks that, in future, any changes in ICS boundaries
should be decided in consultation and conjunction with
trade unions, local authorities and trusts, and that they
are consulted before any further changes to the shape or
size of ICSs are made.

The problem we see is how the big acute trusts fit into
the system. It has been a problem faced in places such as
Scotland and Norway, which are further down the
integration pathway. As would be expected, the big
trusts dominate, but while they might take 80% of the
budget, the vast majority of interactions for the patient
are in primary and community care and, of course, in
social care. All of those sit far more comfortably in the
local authority footprint, as the National Health Service
Act 1946 accepted. It is even simpler to consider place
in terms of districts and wards or even super-output
areas. Those terms are all very familiar to local government,
and local authorities already take them into account
when they consider how to deliver their services. When

the Pandora’s box is opened, we assume place is aligned
with something that has already been defined, and we
do not try to invent yet another new geography, as has
been attempted with ICSs.

I would like to hear from the Minister what the
impact might be of further revisions to the boundaries.
I understand that Ministers have looked at that and
they have apparently changed some but not others,
without publishing any real rationale. I note that there
have been some cosy fireside chats, after which various
changes have emerged. That reminds me of how the
Conservative party used to anoint its leader, but it is
hardly a transparent or open way to do things.

Let us do the job properly, transparently and openly.
No ICS should have a boundary that has not been
agreed with all the relevant local authorities. I have had
some information from the Minister in reply to a written
question about discussions that he has had with hon.
and right hon. Members, and I am grateful for that.
However, I am still waiting to see all the evidence and
civil servants’ recommendations that he had to hand
when he made his decisions. One of the main themes
during the evidence sessions was the concern that the
Secretary of State and Ministers could make decisions
for party political, or other less than noble, reasons. Of
course, I do not accuse the Minister of doing that, but
when decisions of this magnitude are taken in this
manner, such questions will be asked.

Whenever we have changed the boundaries of
parliamentary constituencies, there has been an extremely
lengthy process. When my own local authority, Cheshire
West and Chester, came into existence, I recall that
regulations were approved by Parliament. I know that
because I lived through the trauma of that change; for
the record, I should state that my wife is a member of
that local authority. The point is that the contrast
between what happens with that sort administrative
border change and what has happened here is stark. I
should also make it clear that I have another hat on. As
the Minister will know, there have been many discussions
about the ICS area in Cheshire and Merseyside, and, as
I understand it, the configuration will be reviewed
within the next two years. I am sure that the hon.
Member for Eddisbury agrees with me that any decision
on that should be made with more transparency than
we have seen to date, not less.

As an aside, it is probably worth saying that if we
pretend that everything can be resolved on a single
footprint, we fail to acknowledge that there are regional
arms of what is pretty much a national ambulance
service, some trusts operate multiple services across
clinical commissioning groups, and even tertiary services
are commissioned by NHS England for large population
areas. Acute care will not be commissioned at place or
even ICS level, so we need to think about a simple
place-based model for the rest. In terms of transaction
volumes, the vast majority of care services, and indeed
wider public services such as education and housing,
are already provided on a local authority footprint.

At this point, I will mention our proposals for elected
chairs, which I will come to shortly. With the right
boundaries, it would be a lot easier to enact that. Proper
co-location brings healthcare into line with the rest of
the public services—local authorities, police and fire. It
makes no sense at all for ICS boundaries not to be
coterminous, and I do not think the Minister should
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disagree with me on that. The boundaries need to
match those of combined authorities and mayoralties,
and they should be set by local authorities and their
partners, not just by the NHS. In terms of transactional
volume, the vast majority of patient care interactions
are in primary, community and social care, and for the
patient they are all classed as local.

This veers into a bigger debate about devolution,
mayoralties and combined authorities. The trend is one
way. If we start with a blank sheet of paper, the answer
is obvious: align along existing populations and boundaries.
This matter should have been discussed well before the
switch from sustainability and transformation partnerships
to ICSs; indeed, that should have been done when the
STPs were formed. That was the time to develop a
proper and open process and deal with concerns. That is
history now, but at least with this amendment we may
be able to avoid repeating those mistakes.

2.45 pm

Edward Timpson (Eddisbury) (Con): It is a pleasure
to serve under your chairmanship on this Bill Committee,
Ms Elliott. I rise to speak on the amendment, not to
support it, I am afraid, but I do want to show some
sympathy with the arguments the Opposition have raised
about the way ICSs have come into being and particularly
about their size and population.

As was hinted at by the shadow Minister, the hon.
Member for Ellesmere Port and Neston, this is where
we have a shared experience of the shadow integrated
care system in Cheshire and Merseyside, which has, I
think, been through four different leadership teams in
the last five years. Concerns have been raised with us, by
local government but also by many working in the
health service in and around Cheshire and Merseyside,
about how the construct of this ICS will impact on their
ability to deliver local place-based healthcare.

On size, the majority of the evidence we have had in
the sessions to date has suggested that the formulation
of ICSs needs to have a level of flexibility and
permissiveness. However, we also need to be cognisant
of the fact that there are populations that will need to
be served differently, based on past experiences of borders
that already exist. Cheshire and Merseyside will to
cover 2.6 million people—that is over eight times the
size of some ICSs. It will incorporate 9 CCGs—more
CCGs than that, but in Cheshire itself it has moved
from four to one as recently as April 2020. There will be
19 NHS provider trusts and 51 primary care groups. It
is going to be an almighty body trying to make sure we
deliver healthcare at the very local level as best we can.

If that is not done well and there is not the right level
of scrutiny, transparency and accountability, the number
of bodies on the Cheshire and Merseyside board, for
example, could end up being 63 if every body that falls
within that geography and that has asked to be on it has
a place at the table.

We contrast that with the example of Gloucestershire.
We had evidence from Dame Gill Morgan, who is the
chair of that ICS, which is one of the much smaller
ICSs. In one of our evidence sessions, she was very clear
from the experience that she had had:

“If you have a really large ICS and you are trying to do it all,
you are so distant from patients, citizens and clinicians that you
will never have the contact. Place, in those bigger systems, has to
be where you begin to pull those things together, by getting the
right people to engage and developing the right level of trust.”––
[Official Report, Health and Care Public Bill Committee, 9 September
2021; c. 129, Q177.]

Where that will be vital in an area such as Cheshire
and Merseyside is on my second point, around population.
The ICS will incorporate a huge and diverse population
across the Liverpool city region and Cheshire. Those
who have only a cursory knowledge of that part of the
world will not be surprised to hear that, within it, there
are very different health populations, needs and inequalities.
The concern that has been raised with myself and other
local representatives is that, over time, there is a risk
that that might have an impact on some of the priorities,
and where they sit within that large area, as well as on
what allocations that might bring to deliver the right
level of healthcare.

In one of the unitary authorities in Cheshire—Cheshire
East Council—somewhere between 55% and 70% of its
overall budget is spent on social care. It is so important
that these bodies have an integral role in making sure
that the place-based services match what they know is
needed within their own budget.

There has been some amelioration of that issue, by
virtue of the local authority representation on the integrated
care board—I think it has two representatives. I was
pleased to see in my hon. Friend the Minister’s written
statement on 22 July that as part of the boundary
review of the ICSs, which has been referred to, Cheshire
and Merseyside will have a period of two years where
the current arrangements will be reviewed. I seek assurance
from the Minister that that review will have veracity and
deep-rooted scrutiny of the performance of the ICS
during that period, to ensure that it does not fall into
the trap that some of the larger ICSs could do unless we
have the balance right between the role of local government
and local healthcare providers, alongside this larger
organisation, which will have to encompass a huge
range of demands and pressures on its time and resources.

I have every confidence that my hon. Friend will
ensure that the exercise is fruitful, that in Cheshire and
Merseyside—particularly in Eddisbury and in Ellesmere
Port and Neston—we end up with a better system than
we have, and that our patients and residents will be able
to get the healthcare that they need when they need it,
irrespective of where they live.

Dr Philippa Whitford (Central Ayrshire) (SNP): It is
important to recognise the changes that the NHS in
England has been through over the past 20 years, moving
from about 100 strategic health authorities to primary
care trusts, too more than 200 CCGs, to STPs and now
to this. Witnesses in the ICS session said that although
some were making great progress, it was those with
boundary difficulties that were falling behind. The Bill
talks about population health and wellbeing, but local
government drives a lot of those things: housing, active
transport, social care or what the town centre looks like.
It is therefore important to get the boundaries right, or
in a few years’ time there will be yet another upheaval.

In Scotland we got rid of trusts and went to health
boards in 2004, and we have had 17 years of stability
since then. If people keep moving around who they are
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connected with, the Government are breaking relationships
and expecting people to form new ones. This is not a
minor thing. I would like the Minister to explain what
the basis was for deciding the number, the size and the
geography of the boards. Was some formula used?
Trying to get that right will be a major influencer of the
outcome of the whole policy.

Karin Smyth: Ms Elliott, you were not with us last
week when I bored the Committee about how many
different jobs I had done in the NHS over the 20 years
to which the hon. Member for Central Ayrshire referred.
I feel as if I have lived and breathed that journey from
the health authorities’ commissioning function through
to primary care groups and primary care trusts. Much
like the hon. Lady, I was prompted to come into this
place by the Lansley Act—the Health and Social Care
Act 2012. We all knew on the ground that, as was
warned of and as has now been shown, it was completely
nonsensical. It was never going to work, and it was
hugely detrimental to the progress of securing better
health in an efficient and effective way—more so than
anyone could have imagined. I came here in 2015 for a
bit of a quieter life—that has gone well for me!

Locally, I objected to the geographical footprint—we
do not want to get into the footprints, but they are
important to local people. The Bristol, North Somerset
and South Gloucestershire footprint makes no sense to
anyone apart from the chief executives of the local
trust, because it is about acute sector flows and absolutely
nothing else. That is why it is disappointing that we have
not, for example, added health inequalities to the triple
aim, because that would force such bodies to look at
something more than the bottom line of those large
acute sector trusts.

Dr Whitford: On that issue, when one of the amendments
was turned down earlier, the Minister suggested that
there was already a responsibility to deal with health
inequalities that sits within the NHS. Yet, after 70 or
80 years, we have failed to do that, so do we not need
not such priorities in the Bill? They need to be taken
into account in shaping the ICSs.

Karin Smyth: I completely agree and, as I said, in that
sense it has been refreshing to talk to financial directors
locally. People who go to be finance directors in NHS
organisations have healthcare in their hearts—they want
to see only good healthcare and good outcomes—and
some of this forcing together of clinicians, finance
directors and other managers to look at population
health is welcome. They recognise that the way in which
the current funding model works—we will come on to
the tariff—often stops them doing that, so adding in
health inequalities would help. For the moment, we
have lost that argument in Committee, but we will see
how we get on in future.

In essence, where we have got to now is large CCGs
coming together. That is what they are: they are rebranded
CCGs. The wording in the Bill has been cut and pasted
from 2012. I have other words for describing them: they
are an NHS cartel. The CCGs commission and the big
providers in that group all decide locally how the NHS
cake should be cut—we will come back to that in future
amendments. They are accountable neither nationally
nor locally. That is deeply problematic. Even the partnership

bit, as I think we established last week, is a committee
of the ICB, although the Minister may want to clarify
that. Sir Robert Francis did question whether that was
the case. That goes to show that the architecture is really
unclear.

The ICBs are creatures of the NHS, and well done to
it for getting that on the statute book—almost—but
this is essentially the same model. Therefore, as the hon.
Member for Central Ayrshire alluded to in talking
about the past 70-odd years, we need something better.
The danger is that, as before, these bodies have no real
discretion over spending; mostly, they are just the conduit
for payments to existing providers. There is no real clout
or sight of where we develop new services. They have
very few levers to pull to drive innovation or service
improvement.

All Members should be concerned about how we get
that innovation and how we drive service improvement
into the system. We need the ICBs to be better. They
need to attract and retain the highest quality management
or they will fail. They need to be perceived by the public
as relevant and they need visibility. They must be the
place where ambitious managers seek to work. They
have to be the powerhouses, because they are the controllers
of the money. They need good managers if they are to
have an impact. They need to have local relevance—we
will come back to that in future amendments. I am keen
to support the amendment tabled by my hon. Friend
the Member for Ellesmere Port and Neston about elected
chairs and non-executive directors. Being held to account
by the NHS region is very unhelpful.

In relation to Healthwatch, Sir Robert Francis—we
should certainly take note of someone of his stature—told
us the other day:

“All organisations currently in the NHS have directors of
engagement and communication. I suspect that, with the best will
in the world, most of them see it as their job to defend the
organisation. This is not about defending an organisation; it is
about welcoming constructive comment from the public and
responding to the needs that people communicate to them.”––[Official
Report, Health and Care Public Bill Committee, 9 September
2021; c. 150, Q212.]

We can disagree on how that happens, but some of our
amendments are designed to help that happen. This
cartel is deeply problematic for all hon. Members locally.

As commissioner organisations, accountability does
matter. No one is going to walk down the street saying,
“Save my CCG” or “Save my ICB” while carrying a
banner to save their local hospital. But CCGs control
over £75 billion of taxpayers’ money, and they will
continue to spend that sort of money. In my area, it is
upwards of £1.5 billion or £2 billion. That dwarfs the
council’s budget; it totally dwarfs the police’s budgets,
yet we allow it to be done in this way. Even as a Member
of Parliament with 20-odd years in the health service, I
have sometimes found it almost impossible to find out
who is accountable when a constituent comes to me
with a particular issue. That is why I have focused on
accountability and good governance.

In the proposed new organisations, who will be hauled
up when something goes wrong? Who reports to the
Public Accounts Committee? If the budget is inadequate,
who decides what is cut and what is closed? If the
boards are making those kinds of decisions, we need to
know who appoints them. How do we know that they
are independent? How can we remove them if they do
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not perform? If big decisions are planned, how do we
know? What restrictions, if any, should constrain our
right to know? The Bill should spell out those things.
All our witnesses, and reams of written evidence, are
grappling with that issue.

Politically we might disagree with the centralisation
of the NHS and the diktat as opposed to the permissiveness.
I am definitely on the more localised, permissive side. I
think we need good managers and good clinicians to
lead and develop our health services and to be accountable
for that money. They must be really accountable.

I hope that in his reply, the Minister will take the
opportunity to push back on some of the negative
language about administrators and managers in the
health service. There is a very good article in The
Spectator. I commend it to him, if he has not read it.
Why would we have doctors and senior consultants on
the phone to these 5 million patients, trying to reschedule
their appointments? Who is going to go and fix the
boiler? The list goes on and on. We need to make these
organisations the beacon of good quality management.

3 pm

We need to thank the managers for the way they have
worked, particularly over the pandemic. They have
managed to go to extraordinary lengths to develop
services. It does the Government and other politicians
no credit not to recognise that, if the boards are going
to work, they are going to need highly skilled people to
balance all the competing interests and to make the best
use of permissiveness. I think the Government are
probably envisaging that they can just hand the mess
over to them, but someone is going to have to make it
come together locally. As local representatives, we are
going to want to go and talk to somebody and to be
able to hold them to account on behalf of our constituents.
That is what we are seeking to do with further amendments
today, and later in the Committee.

Edward Argar: I am grateful to hon. Members for
their contributions on the amendment. I may disappoint
the shadow Minister—I will not accept it. I hope he will
let me address why and deal with some of the questions
that have been raised.

The amendment would place a requirement on NHS
England to consult relevant NHS trusts, foundation
trusts, trade unions, patient representatives and local
authorities before revoking or varying an ICB’s
establishment order. We consider it unnecessary, because
under clause 13, proposed new section 14Z25, NHS
England is already required to consult any integrated
care board that is likely to be affected before varying or
revoking an integrated care board’s establishment order.
Given that each ICB will have a strategic view of the
health service and population needs in its area, and
given that ICBs will have members from different NHS
trusts and local authorities, we consider that they remain
the best-placed bodies to bring those views together to
reflect opinion on what is an appropriate boundary or
establishment area.

Section 13Q of the NHS Act 2006 already places a
duty on NHS England to involve and consult the public
in the planning of commissioning arrangements, including

in respect of any planned changes to commissioning
arrangements. That includes, for example, if NHS England
plans to change the range of health services available to
the public or the manner in which they are delivered.
That ensures the voices of residents and patients—those
who access care and support—as well as their carers are
properly embedded in decision making.

I draw the Committee’s attention to the requirement
in clause 13, proposed new section 14Z26, for CCGs to
consult any person they consider as appropriate on the
first ICB constitution. That constitution will also be
required to set out the process for making further
amendments to the constitution.

Turning to the points raised by the shadow Minister
and other hon. Members, the boundaries on which we
are seeing the footprint put forward at the moment
effectively reflect the evolution of STP and ICS boundaries
to this point. They reflect local authority boundaries.
By and large, the majority of ICS boundaries reflect
one or more upper-tier local authorities. That was the
criteria set by the Secretary of State. There are some
exceptions, which I will turn to in a moment. I will also
turn to the comments from my hon. Friend the Member
for Eddisbury.

As the shadow Minister will be aware, the previous
Secretary of State set out a process where he wanted a
presumption in favour of coterminosity—the shadow
Minister appeared to be supportive of that—unless
there were exceptional circumstances in a particular
area that justified an exception being made. The principle
of coterminosity is something that was argued against,
in some cases, by Opposition Members—not Front
Bench spokespeople, as far as I am aware, but Back-Bench
Members of Parliament—and by some Government
Members, in respect of where there should be specific
exceptions.

The process, which was touched on, was entirely
consultative. Local authorities were fully involved in
those discussions. The local NHS was fully involved in
the discussions. There were also what could be referred
to as cosy fireside meetings, involving Members from
across the House, reflecting their right as Members of
Parliament representing their communities to write to
and engage with Ministers, to reflect their views. There
was a multi-layered approach, with the local NHS and
local authorities working together to come up with
recommendations, and then Members of Parliament
having the right, as all Members do, to lobby Ministers
and put forward their perspective on behalf of their
constituents. The approach was transparent, as my hon.
Friend the Member for Eddisbury alluded to. We published
a written ministerial statement, setting out for the House
what had been decided, and we showed the flexibility
and pragmatism that I think those consulted would
wish to see.

In the areas where exceptions were made—the east of
England areas and Frimley—contrary to what the hon.
Member for Bristol South said, these are some of the
most exceptionally high-performing ICS areas. That is
one of the reasons why we decided not to go for
coterminosity, because those systems are working well,
with established relationships with local authorities,
acute trusts and primary care. We took the view that we
should not disrupt something that is working well—if it
ain’t broke, don’t fix it. That will not stop it being
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reviewed in future, should the local system feel that that
would be appropriate. That was a pragmatic approach
to the issue.

My hon. Friend the Member for Eddisbury raised the
issue of Cheshire and Merseyside ICS—I know that
this will also be of interest to the hon. Member for
Ellesmere Port and Neston, given the geography of his
constituency. The ICS did meet the coterminosity test
of one or more upper-tier authorities being coterminous,
but I know that hon. Members on both sides of the
House have raised concerns about its size and about the
differences between Cheshire and Merseyside proper,
and between different parts of the area, and suggested
whether it should more appropriately be split into a
larger number of smaller coterminous ICSs.

In a sense, the reason that split did not take place
goes exactly to the heart of what the shadow Minister
was saying, which is our determination to engage widely,
consult local authorities and the local NHS, and come
up with a set of rigorously tested proposals. This was—for
want of a better way of putting it—a late addition to
the work being done earlier this year, because it was
already coterminous and the commission was to look at
things that were non-coterminous. However, in the light
of representations made by my hon. Friend the Member
for Eddisbury and others, the Secretary of State was
clear that it should be reviewed.

Two years was deemed an appropriate time in which
to do that review, to allow that consultation with Members
and others, and so that it did not straddle—subject to
the passage of this legislation—the establishment of
ICSs just at the time they were coming into being, and
we could do that preparatory work properly. I can give
my hon. Friend the Member for Eddisbury the assurance
that this is a genuine and rigorous review process. When
I emerge from this Committee room, perhaps I may,
with Members on both sides of the Committee, discuss
further what that looks like and how that might most
effectively be carried out.

What that process has shown up, however, is that
there is rarely a 100% consensus from all local authority
partners and the local NHS on exactly what the right
solution is where there is not coterminosity and we are
moving towards it. That is why I am cautious about
some of the language that has been used thus far, which
essentially appeared to imply that we would have to
have consensus, and that one part or other of the
system would have, if not a veto, a right to put the
brakes on changes. Were we to go down that route, I
fear that, given different perspectives in different local
authorities and areas, we would run the risk of paralysing
any possibility of change. I think the right balance
needs to be struck.

Karin Smyth: I hear what the Minister is saying, but
on that basis—I think this is fundamental to all of
this—why would we have local authorities or unitary
authorities making any sorts of decisions? That is how
local people exercise their democratic will. Bringing
forward proposals in order to persuade sometimes results
in a bit of stasis, but ultimately someone has to decide
and break the deadlock, and the concern, as we come to
some of the other amendments, is about how one does
that. Local people should be able to have that in a
transparent way.

Edward Argar: The approach that we have adopted thus
far, which I believe is appropriate, is that we have that
with local authorities and the NHS, but ultimately it is
the Secretary of State who balances those in the case of
these boundaries, and he is accountable to this House,
so that strikes an appropriate balance. In the case of the
East of England areas, certainly, we did have a very
strong divergence of views as to what the right boundaries
would be. It would be wrong if either local authorities
or the NHS had the right to say, “No, it’s this.” That is
where we have to have those views put forward together
so that they can be considered in the round.

On the final point that the hon. Member for Bristol
South made—I may have missed some points, but this is
an important one that I want to put on the record—she
is absolutely right to highlight the value of the work
done by managers and administrators, or whatever title
is used to describe them, sometimes pejoratively by
some commenting on this matter. She is absolutely right
about the value of their work. There is an analogy that I
use all the time, with a much-hackneyed quote that
Members will know: John F. Kennedy going to NASA,
shaking the hand of the janitor and saying, “Thank you
for putting a man on the moon.” What sits behind that
goes to the heart of what the hon. Lady was saying. The
NHS is a team. Without effective managers, people who
can engage, and people who can manage budgets and
ensure financial transparency and accountability, and
without planning and people who make sure that patients
are called and appointments are rescheduled, those on
the clinical front line, if she will allow me to put it this
way, would not be as effective at doing their job. It is not
an effective use of a clinician’s time to ring up a patient
to rearrange an appointment. Similarly, it would not be
an appropriate use of the time of a highly skilled
manager or administrator to be performing some other
task. We have got to make sure that we have the right
people in the right places, with the right skills.

The final point I would like to make again goes back
to a point that the hon. Member for Bristol South made,
about accountability. I think it was Amanda Pritchard,
chief executive of the NHS—forgive me if it was Mark
Cubbon, the chief operating officer—who highlighted,
in asking who was accountable, that the ICB is an NHS
body, working in partnership with the local authority,
that is accountable for the funds it spends, which are
voted on by Parliament. That is why it has an NHS official
and there are routes of accountability up through the
NHS to NHS England, and ultimately to the Secretary
of State and this House. That is the structure of the NHS
that has evolved over the past 70-plus years. I think that
thehon.Ladysought—quiterightly—topressandchallenge
me on whether we think that evolution is the right approach,
or whether we need to take a step back and challenge
some of those assumptions. She is right to do that, but
in this context, which involves the management of public
money, the structures and accountabilities are correct.

I am sorry to disappoint the shadow Minister, as I
fear that we will not be able to support his amendment.
I hope he will not press it to a vote and that I have gone
some way towards addressing the points made, particularly
with regard to ICS boundaries and processes followed.

Justin Madders: We have had a fairly wide-ranging
and useful debate. A number of issues have arisen that
we will return to as the Committee makes progress. I am
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disappointed that the hon. Member for Eddisbury could
not come on board; perhaps I should not have made my
little dig about barristers this morning, otherwise he
might have been more inclined to support us. I noted
the sympathy he expressed and I think he articulated
very well his knowledge of the geography of the area
and why there are concerns locally about proper
accountability in such a large area.

The irony of the whole debate, of course, is that we
are discussing the Bill today, but before we have even
got to the end, we know that the Cheshire and Merseyside
ICS may not survive two years. Before the Bill has even
become an Act, some of its constituent parts may be
reorganised in future. We will see what happens on that,
and I look forward to engaging with the Minister in that
process.

Let us not forget that the genesis of what is before us
was the STPs. How were they put together? I think local
NHS leaders were sent a missive about three days before
Christmas to say, “Can you give us an idea of what you
think the most optimal design of your local NHS would
be? By the way, we would like the response back by the
end of January.” As we know, the NHS is traditionally
extremely busy at that time of year, and Christmas is
hardly a good time to be engaging with the wider public
sector or indeed the community, but that was where the
genesis was, and that is where the Cheshire and Merseyside
STP and now ICS came from. It would be interesting to
know how many of the 42 areas have changed since that
original geography back in, I think, 2017—perhaps
even 2016. It was clearly then, as it still is, a creature of
the NHS, not the communities it represents.

3.15 pm

The SNP spokesperson, the hon. Member for Central
Ayrshire, was correct in her comments. The basis for
these decisions has never been entirely clear. The Minister
did set out in a written statement what had been decided,
but the why was missing from that, and a lot of the
frustrations that have come out today have surfaced
from that. My hon. Friend the Member for Bristol South
gave a real tour de force, expressing many the concerns
we have about the Bill. I agree that we do not want to
have an entire debate about geography all the time, and
we should not: if we had got this right in the first place,
we would not need to have the debate at all. My hon.
Friend was right in saying that these bodies have to be
perceived as relevant by the communities they serve.

Dr Whitford: Does the shadow Minister think that
the fact we have heard today that Cheshire and Merseyside
could be reviewed as quickly as in two years’ time might
undermine some of the commitment on the ground? If
people feel that it will all change again in two years, the
engagement may be weakened.

Justin Madders: I thank the SNP spokesperson for
her intervention. That is undoubtedly a risk. It is possible
we end up with two or three areas out of that review. I
hate to think it would get any bigger.

In terms of what people think is their relevant community,
Merseyside has a metro Mayor now with very clearly
defined geography, and Cheshire is a different area. As
my hon. Friend the Member for Bristol South said,
people do not take to the streets with banners saying,

“Save our CCG!” I suspect the majority of people do
not even know what a CCG is or the area that it is
meant to cover. I suspect even fewer people know what
an ICS is and what area it covers. That will definitely
have to change if we are to have a truly integrated
health and social care system.

The point made by my hon. Friend the Member for
Bristol South about the defensive culture at times, alluded
to by Sir Robert Francis, is a valid one. We may touch
on that in the HSSIB elements of the Bill later on. She
was asking the right questions—how can the board be
challenged, and who is it accountable to? Those are
points we will have to come back to, because there is, to
our mind, a clear democratic deficit in the way these
bodies have been structured.

Finally, the Minister referred to his guiding principle
of coterminosity except in exceptional circumstances.
Cheshire and Merseyside is coterminous, it is just
coterminous for more than one local authority—and
some pretty big ones at that—so I do not necessarily
think that coterminosity is the answer.

The Minister referred to proposed new sections 14Z25
and 26 in regard to the duties to consult with members of
the ICB. Some of the people named in amendment 49
might not actually be on the ICB, because they are not
included in the legislation at the moment. We will come
to our amendment on that in due course, and we might
be able to change that. In proposed new sections 14Z26,
CCGs must

“consult any persons they consider it appropriate to consult”.

That could be everyone and no one. I do not intend to
press this to a vote, but I hope the Minister has taken on
board several points that will lead to an improved
process in the future. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Edward Argar: I beg to move amendment 10, in
clause 13, page 9, line 44, leave out from beginning to
end of line 12 on page 10 and insert—

“(1) NHS England may, in connection with the abolition of a
clinical commissioning group under section 14Z27, make a
scheme for the transfer of the group’s property, rights or
liabilities to NHS England or an integrated care board.

(2) NHS England may, in connection with the establishment of
an integrated care board, make a scheme for the transfer of
property, rights or liabilities to the board from—

(a) NHS England,

(b) an NHS trust established under section 25, an NHS
foundation trust, or

(c) a Special Health Authority established under section
28.

(2A) NHS England may, in connection with the variation of
the constitution of an integrated care board or the abolition of
an integrated care board, make a scheme for the transfer of the
board’s property, rights or liabilities to NHS England or an
integrated care board.

(2B) The reference in subsection (2A) to the variation of the
constitution of an integrated care board is to its variation by
order under section 14Z25 or under provision included in its
constitution by virtue of paragraph 14 of Schedule 1B.”

This amendment adds a power for NHS England to transfer property,
rights and liabilities (including rights and liabilities relating to a
contract of employment) from certain NHS bodies to an integrated
care board on its establishment: see new subsection (2). In
consequence, new subsections (1), (2A) and (2B) restructure material
currently in subsections (1) and (2).
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The Chair: With this it will be convenient to discuss
Government amendment 11.

Edward Argar: Both the amendments are technical ones.
Amendment 10 amends proposed new section 14Z28 of
the National Health Service Act 2006, which provides
NHS England with the power to make transfer schemes
to transfer property, rights and liabilities in connection
with the establishment of, abolition of or change in the
constitution of ICBs or the abolition of CCGs. The
amendment widens the power to make transfer schemes
when establishing integrated care boards, so that transfer
schemes may include transfers from NHS England,
English NHS trusts or foundation trusts, or English
special health authorities.

We are widening the scope of those schemes to reflect
further work done by NHS England, which has noted
that a small number of people currently working in
those bodies may need to transfer into ICBs. It is of
practical importance for NHS England to be able to
make transfer schemes that will ensure a smooth transition
when ICBs are established, and for all the staff who
may be transferring to newly established ICBs to be
fully protected by such schemes.

For all but the most senior staff transferred from
elsewhere in the NHS, I assure the Committee that
NHS England’s employment commitment to continuity
of terms and conditions, even if not required by law,
will apply fully. That commitment is designed to provide
stability and remove uncertainty during the transition.
It is also possible for NHS England to use the schemes
to transfer property and liabilities currently held by
those bodies to ICBs on their establishment, although
again we expect that to be rare in practice.

Proposed new subsections (1), (2A) and (2B) in the
amendment restructure material in proposed new
subsections (1) and (2) of the clause as drafted. That
simply reflects the technical legal redrafting. The
amendment therefore does not change the bodies that
can be covered in transfer schemes relating to the abolition
of CCGs or ICBs, or the variation of the constitution
of an ICB. Those bodies continue to be CCGs, ICBs
and NHS England.

Amendment 11 is consequential upon amendment 10
and is also simply a technical change. They are technical,
but important amendments to ensure—and to be clear—
that staff rights, liabilities and properties are in the right
places in the NHS when we introduce ICBs into the
system, and that the right protections are in place.

Amendment 10 agreed to.

Amendment made: 11, in clause 13, page 10, line 13, after
“(1)” insert “or (2A)”.—(Edward Argar.)
This amendment is consequential on Amendment 10.

Justin Madders: I beg to move amendment 38, in
clause 13, page 11, line 10, at end insert—

“Accountability

14Z28A Reporting: duties on integrated care boards and the
Secretary of State

(1) Integrated care boards must report annually to the
Secretary of State on their actions and policies and the outcomes
for patients of the services they commission.

(2) The Secretary of State must prepare and publish a report
each year on the actions and policies of integrated care boards
and the outcomes for patients of the services they commission
and must lay a copy of the report before Parliament.

(3) A Minister of the Crown must, not later than one month
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.”

It is a pleasure to move the amendment in my name
and that of my hon. Friends. The heading is
“Accountability” and, as I am sure the Minister will
have picked up by now, we think that accountability
needs to be turbo-charged in the Bill. The new
commissioning bodies, the ICBs, are directly accountable
to NHS England and therefore on to the Secretary of
State. That was explained by Amanda Pritchard when
she gave evidence last week. Each year, the ICB has to
prepare a report on how it has discharged its functions
and specialist duties under the various headings—
improvements in quality, public involvement and so on.
It has to report under lots of headings. One has to
wonder how it will be able to pick priorities from all
that, but that is a matter for the ICB.

ICBs must also publish their plans. The NHS, in the
form of NHS England, will then assess the performance
of each ICB against how it discharges its functions.
Presumably, that will be at least in part with reference to
those plans.

The amendment, in essence, would add the accountability
of the Secretary of State to what we would describe as a
fairly cumbersome but necessary regime of performance
management. The slant of the reporting in the amendment
is less steeped in the kind of bureaucratic tick-boxing
that we understand that the Secretary of State is not a
fan of, and what has to be reported is outcomes to
patients--perhaps, the thing that matters most.

In the recent comparative survey by the Commonwealth
Fund, the NHS lost its top slot and went down to No. 4.
It was close, but not close enough. Despite usually
coming top, it does badly on one of the key metrics that
goes into the assessment—patient outcomes. We do well
on ease of access but not so well on outcomes, which is
a sad reflection. The amendment makes outcomes a
priority over other factors. While the ICBs may have
much to say on the day-to-day running of the NHS in
the area, the ultimate responsibility for the whole system
lies with the Secretary of State, even though on a
day-to-day basis it may be NHS England that does the
real leg work of performance management. In its new
integrated form, NHS England performance manages
various trusts and foundation trusts. It also runs the
failure regimes for them if needed.

Ways of managing providers are well developed, but
most of the skills necessary to monitor whole system
performance have been lost to some extent, as management
capacity in commissioners has been nibbled away. That
brings me to the current weakness in holding providers
to account on outcomes. Payment by results was a
euphemism, as the results did not matter: the process
was the determining factor. Reports on outcomes, as
with on patient satisfaction, are absolutely necessary. If
any system is to be taken seriously, it must seek to
improve. ICBs should not see this as added bureaucracy:
they should see it as reporting vital elements of healthcare.
I draw particular attention to the reference in proposed
new subsection (1), which refers to outcomes specifically,
because we do not believe that gets as much prominence
as it should.

Leaving aside the desire to produce the right reports
for the Secretary of State, there is also an issue about
how to make ICBs more accountable to their
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communities—we will touch on that later. Giving them
sight of a nice glossy annual NHS report will not be
very enlightening, and it will not help communities
understand what has been done on their behalf, even if
they recognise the NHS as part of their community.

Dr Whitford: Is the hon. Gentleman talking about
clinical outcomes? One of the issues is having national
clinical standards against which every unit and every
area should be able to benchmark itself. In Scotland, we
have standards for 19 of the commonest cancers, which
are continuously audited. I was directly involved in
developing the breast cancer ones in 2000. We have data
that goes back over two decades, which means we can
see improvement. It is clinical outcomes that need to be
the focus, and they need to be agreed nationally: it
should not be for every local ICS to decide what it
measures and how. Otherwise we cannot say, “We are
getting rid of variability, we are saying that a patient
with this disease in Newcastle will get as good treatment
as they would in Liverpool or Wolverhampton.”

3.30 pm

Justin Madders: The hon. Lady is right; we still have a
national health service and we should have national
standards, and they should be tagged to clinical outcomes.
Of course, it would be down to the individual ICBs to
deliver against those outcomes, but it is right that those
performance measures should be comparable across
different areas.

A robust system of reporting is easier to understand
and is probably the most important thing from a patient’s
perspective. It is so important that it should land on the
Secretary of State’s desk. We will talk later about how
ICBs can be more accountable to their communities,
but this is very much about how ICBs can be accountable
to this place. I hope the Minister will accept the amendment.

Karin Smyth: I rise to support the amendment,
particularly in relation to outcomes. The Government
do not accept having reducing health inequalities as an
aim. In my round-up of 20 years of CCGs and all the
rest of it, the driver over the past 15 years has been to
put primary care at the centre of those organisations,
recognising that 90% of patient contacts are within
primary and community services.

We heard from representatives of GPs last week, and
I have spoken to my local medical committee as well.
They are very fearful—we can dispute whether the
evidence exists for whether clinical outcomes are better
as a result of these organisations’ being supposedly
primary care-focused rather than dominated by the
acute trusts, and whether that actually worked, but as a
policy intent the Government are very firmly moving
away from that position—and wondering what their
real outcomes would be.

Were the Government to move along the lines suggested
by my hon. Friend the Member for Ellesmere Port and
Neston, a regular review of and look at outcomes in our
local areas would perhaps help with that particular
problem and highlight the driver that we need from
community and primary care, as well as just looking at
the financial dominance of the large acute trusts.

Edward Argar: It is a pleasure to rise to respond. The
shadow Minister, the hon. Member for Ellesmere Port
and Neston, is now having to do a lot of bobbing up
and down with his amendments, and I am grateful to
him for tabling this one. I fear he will not be entirely
surprised that we cannot accept it, but I will try to explain
to him at least why, and why I urge him not to push it to
a vote, although obviously he will be the judge of that.

The amendment, as the shadow Minister has set out,
would place new requirements on integrated care boards
to report annually directly to the Secretary of State on
their actions, and a duty on the Secretary of State to
prepare and publish an annual report for Parliament
specifically on the actions of the ICBs. It would also
require a Minister of the Crown to propose a motion in
the House of Commons in relation to the report no
later than one month following its being laid in Parliament.

We entirely agree with the shadow Minister that there
should be strong lines of democratic accountability
from ICBs to Parliament. I hope I can give him at least
some reassurance that the Bill already provides for
much of the transparency and accountability that he is
understandably seeking. The provisions in the Bill will
create clear lines of accountability for ICBs to NHS
England; they will be accountable through NHS England
to national Government and ultimately, therefore, to
both Houses of Parliament.

Proposed new section 14Z26 of the National Health
Service Act 2006 already places a duty on ICBs to
prepare an annual report explaining how the ICB has
discharged its duties, particularly in relation to its activities
to improve the quality of services, reduce health inequalities
and have regard to the effect of its decisions on, and its
involvement with, the public.

The report must also explain how the ICB has exercised
its functions in accordance with its proposed forward
plan and capital resource plan, as well as the steps it has
taken to implement any joint health and wellbeing
strategy. NHS England will also have the ability to give
directions to ICBs concerning the form and content of
the annual report, meaning that it could stipulate further
reporting requirements for ICBs as necessary where
information might be lacking. The report must be provided
to NHS England and must be published

I hope the Committee will agree that that is already a
comprehensive reporting requirement. Further, under
proposed new section 14Z57, NHS England is also
required to undertake annual performance assessments
to review how each individual ICB has discharged its
functions, including how it has delivered on its statutory
duties. The Secretary of State will have the power to
issue statutory guidance concerning performance
assessments, meaning that national Government will be
able to influence the methods and requirements of
assessment if necessary. Again, NHS England must
publish the results of each performance assessment,
meaning that the public will have open access to information
concerning the performance of their ICBs.

I hope the Committee will agree that the Bill therefore
already provides much of the transparency and
accountability that the hon. Member for Ellesmere Port
and Neston is asking for, and that further duplicative
reporting requirements would risk creating new and
unnecessary bureaucracy. In respect of the ability of the
House to scrutinise, he knows, and Opposition Members
know, that they have many opportunities to table debates
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on a wide array of subjects. He and his colleagues have
held me and other Ministers to account, not only in
these Committee Rooms but on the Floor of the House
in recent months, on a whole array of subjects. With the
information I have set out that will already be published,
for not only the House but the wider public to read,
absorb and consider, there is scope for the hon. Gentleman
or any other hon. Member to table a debate in which
such reports can be considered if they so wish. I believe
that that provides for sufficient transparency and
accountability, and I encourage the shadow Minister
not to press the amendment.

Justin Madders: I understand what the Minister is
saying. We still say there is not enough emphasis on
outcomes and accountability to Parliament, but, as he
has pointed out, there are other avenues that we can use
to pursue those matters. I beg to ask leave to withdraw
the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause, as we have touched on in
the various discussions on amendments already, inserts
new chapter A3 into the NHS Act 2006, which contains
a number of duties and functions in relation to the new
integrated care boards. A new duty is conferred on
NHS England to ensure that ICBs cover England and
details the required process for establishing the ICBs.

The clause also makes provision for abolishing clinical
commissioning groups, transferring staff, property and
liabilities to ICBs, requiring the constitutions of ICBs
to be published and requiring ICBs to make arrangements
for managing conflict of interest effectively. The clause
is essential for delivering on one of the core objectives
of the Bill—creating statutory ICBs as a means to take
an ambitious, collaborative approach to planning and
delivering integrated health and care services in England.
The clause will establish a smooth transition from CCGs
to ICBs, providing clarity and consistency for patients
as we move to these new arrangements, as well as
creating continuity of employment for NHS staff.

Karin Smyth: Will the Minister give way?

Edward Argar: Yes, of course. I know the hon. Lady
has a great interest in this.

Karin Smyth: I hope the Minister will address my
earlier comments about the policy direction of primary
and community care being front and centre in the last
15-odd years. This is a very different beast. I think that
has perhaps not come out in the debate. These are very
different bodies, and I wonder how he will make sure
that the majority of patient contacts and the majority
of the work that is done in the health service is not lost
in the new organisations.

Edward Argar: I hope that I can reassure the hon.
Lady. Although these organisations move beyond the
CCG model to be much more collaborative, with more
partnership working with local authorities and others,
and the genesis of the new model is to bring those two
parts together, there is no intent for, and I do not believe

the practical consequence of this would be, a diminution
in the voice of and the need to pay heed to primary care.
She is absolutely right. For the vast majority of our
constituents, the front door to the NHS is primary care
services. The majority of their appointments, their
consultations and their engagement is with primary
care services. That voice is hugely important. I see that
continuing to be front and centre.

The Bill brings together a range of other NHS system
providers and the local authority. We may come back to
the point when we discuss further amendments. I emphasise
what we heard in the evidence sessions, which is that the
membership requirements are de minimis. There can be
increased numbers of voices for primary care on these
boards, as Dame Gill Morgan mentioned in the way she
is managing Gloucestershire. That may not fully satisfy
the hon. Lady, but I hope I can reassure her that I am in
the same place as her in recognising the importance of
primary care and that the expertise that has grown up in
understanding local communities is vital in framing a
system that works effectively.

In requiring ICBs to maintain and publish registers
of the interests of their members and employees—I
expect we will return to this point in the future, in a
different guise—the clause is an essential part of
guaranteeing the integrity of each ICB’s decision-making
processes. It will ensure that any potential conflicts of
interest are declared promptly by individuals and managed
effectively. As a result, the public will be able to trust
that decisions are made in a fair, transparent manner, in
the best interest of the ICB’s local population. I commend
the clause to the Committee.

Question put and agreed to.

Clause 13, as amended, accordingly ordered to stand
part of the Bill.

Schedule 2

INTEGRATED CARE BOARDS: CONSTITUTION ETC

Justin Madders: I beg to move amendment 48, in
schedule 2, page 119, line 18, at end insert—

“(c) the process by which any proposed changes to the
policies of the clinical commissioning groups within
the area for which the integrated care board is
established will be consulted upon and agreed.”

This amendment would require ICBs to be clear about how they would
make changes in clinical policies and established models of care that
have already been established and are applicable to patients in the area
for which the integrated care board takes responsibility.

We are certainly getting a good workout this afternoon,
Ms Elliott—hopefully the Minister will now be able to
catch his breath.

As the hon. Member for Eddisbury suggested earlier,
we have seen a rapid reduction in the number of CCGs
in Cheshire and Merseyside—there are now nine, but
there were more than that not so long ago—and it is one
of the biggest ICSs, if not the biggest, in the country. I
am not going to take the Committee through the angst
on that again, but even with sensible coterminous
boundaries, quite a lot of ICSs will have more than one
progenitor CCG.

Under the old regime, every CCG had its own plans,
policies, care pathways and models of care. For example,
many had different rules about gluten-free products
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being available on prescription, and most Members will
be acutely aware of the manifest unfairness of the
postcode lottery for IVF treatment. The number of
cycles people were entitled to and how old they had to
be to access treatment all depended very much on where
in the country they lived. It is tempting to say that,
rather than having all that variation, we should just
level up—the Government’s catchphrase of the day—but
that of course will not always be possible, and there will
be variations in CCG policy that we cannot easily
equate into one optimum outcome or standard, so how
do we go about moving the many into the one?

The amendment would add a requirement that, in
drawing up the initial constitution CCGs, which of
course should be aware of the issues, make a start on
place-based approaches, but there is an important job
to do on harmonisation at the outset, and that is
important for patients and the public. It will be contentious.
We can all imagine the outrage if something that is
offered in one CCG but not another is then removed
from everyone in the process of forming an ICB. These
are possible changes that we will see over the next 12 to
18 months, and they will be a real test of how responsive
and engaged ICBs are in their local communities. We
may indeed see people holding banners with ICBs on
them if things are not handled well.

In the amendment, we say that the process of
harmonisation or variation should be arrived at only
after proper consultation. That fits in with the duty,
which we have talked about already, on harmonisation,
public involvement and consultation. It also highlights
a gap in the specification for the job of producing the
initial constitution for each ICB, which is given to the
relevant CCG. As I have pointed out, it is very much up
to them to decide who they consider it appropriate to
consult. We want a much stronger and clearer commitment
to consultation on changes that might affect patient
care on the face of the Bill.

3.45 pm

Edward Argar: As ever, I am grateful to the shadow
Minister for tabling the amendment in order to air this
issue in Committee. I fear that I may have to disappoint
him once again; it seems I am getting into a habit,
although perhaps at some point I will suddenly surprise
him.

We agree that it is right that there is appropriate
consultation when making decisions about commissioning
policies and care. The shadow Minister set out very
clearly, as he always does, some of the reasons for that. I
hope that I can give him some reassurance that the Bill
already provides for much of what he is seeking in terms
of outcomes. In clause 19, new section 14Z44 of the
National Health Service Act 2006 already places a duty
on integrated care boards to involve and consult the
public in respect of the planning of commissioning
arrangements, including on any planned changes. That
would include, for example, plans by an ICB to change
the range of health services available to the public or the
manner in which they are delivered. This will ensure
that the voices of residents, patients and those who
access care and support, as well as their carers and
representatives, are properly embedded in ICB decision
making.

Schedule 2, which concerns the constitutions of integrated
care boards, states that ICB constitutions must specify
how the ICB plans to exercise its functions, including
the duty to involve and consult the public. ICB constitutions
must, moreover, specify the arrangements that the ICB
will make to ensure transparency in that decision making.
NHS England will ensure that they are appropriate and
include the relevant provisions.

Under clause 13, and new section 14Z25 of the
National Health Service Act 2006, NHS England will
need to approve the constitution and make an establishment
order for the ICB. In that respect, new section 14Z26
goes on to make it clear that NHS England can reject a
proposed constitution if it is inappropriate. I hope that
that offers some reassurance to the shadow Minister,
and helps underline our commitment to ICBs being as
transparent and as involving of patients and the public
as possible. I encourage him not to press his amendment.

Justin Madders: In light of what the Minister has
said, we will not press the amendment to a vote. I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

The Chair: Unless anyone wishes to move amendment
1, we now come to amendment 31.

Justin Madders: I beg to move amendment 31, in
page 119, line 28, leave out from “for” to end of line 29
and insert
“an initial chair to be appointed by NHS England, with the approval
of the Secretary of State, for a period of no more than 2 years and
for subsequent chairs to be elected by the voters in the area for which
the integrated care board is established in accordance with
regulations made by the Secretary of State for that purpose.”

This amendment would require the first Chair of each Integrated Care
Board to be appointed by NHS England, with the approval of the
Secretary of State for a period of no more than 2 years and for
subsequent chairs to be chosen through local election.

The Chair: With this it will be convenient to discuss
the following:

Amendment 50, in page 119, line 29, leave out
“, with the approval of the Secretary of State”.

Amendment 51, in page 119, line 29, at end insert—
“4A The constitution must provide for all members of the integrated
care board to be consulted, and for any views expressed to be taken
into account, before a chair is appointed.”

Amendment 52, in page 120, line 2, at end insert—

‘(1A) The constitution must provide for all members of the
integrated care board and of the integrated care partnership to
be consulted, and for any views expressed to be taken into
account, before a chief executive is appointed.”

This amendment would ensure the involvement of the integrated care
board and the integrated care partnership in the appointment of the
ICB chief executive.

Justin Madders: Amendment 31 is about the ICB
having an elected chair. Amendment 50 relates to the
Secretary of State’s approval to remove the chair from
the ICB, amendment 51 relates to consultation on an
ICB chair’s appointment and amendment 52 relates to
ICB and ICP members and consultation on the ICB
chief executive’s appointment. I hope there were not too
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many “ICB”s and “ICP”s in that statement, but I will
now set out some detail on the intention behind each of
the amendments.

I would like to make some general points about
integrated care boards. I would also like to put some
specific amendments to a vote—unless, of course, the
Minister does surprise me, and concedes on some of
these points. Many things have been said about ICSs,
ICBs and ICPs that do not appear in the Bill. In
discussing this matter, some care has to be taken in
distinguishing between what is actually in the Bill as it
stands and what is not. In particular, the NHS document
on the ICS design framework came out in July. Is
anything in that document to be regarded as interpretation
of the Bill? Perhaps more pertinently, is anything in the
design framework ruled out by the Bill or inconsistent
with it? There is a huge contradiction in all this. Many
actions have already been taken, such as fixing boundaries
and appointing chairs, that presume that this Committee
does not have a say—that this Committee is not going
to change anything. That is almost contempt of Parliament,
but we are where we are. No doubt the Minister will be
able to justify why he feels it necessary to instruct the
NHS to get on with these things before legislation has
been passed. To be fair to him, that is what they have
been doing for the past five years as they have been
trying to avoid Lansley, but we are in a different world
now.

For us, the most significant issues are ICB composition,
ICB constitutions generally, and the vexed issue of what
people on an ICB actually take responsibility for. In
each of those areas, we have tabled specific amendments.
As we know, ICBs are the latest in a long line of
commissioning models: we have had GPs, PCGs, PCTs,
larger PCTs, cluster PCTs, CCGs, merged CCGs, and
now ICBs. Just maybe, if we do not get this right first
time—if we have to keep reinventing the wheel—the
problem here is that it is always the NHS making
decisions about itself. Various retrospectives have shown
that CCGs and PCTs have had virtually no impact on
the design of services, or in terms of innovation or
better allocation of resources based on need, and it is
certainly difficult to show that they have had much
impact on outputs. It is worth pointing out that in some
cases, these ICBs will be allocating billions of pounds of
public money—in theory, at least—so when we are
talking about a multi-billion-pound venture, it has to be
free of vested interests. It has to be open and transparent
in a way that, I am afraid to say, has not been a
hallmark of the Department in recent years.

We know that many of the NHS witnesses said in
their evidence that they did not want more prescription.
As we have already touched on, we are probably going
to have some debate about where on the spectrum we
land in terms of prescription, with one end being a
totally prescriptive environment and the other being a
totally permissive one. As it stands, the Bill is too close
to the permissive end, in this area at least; as I have
already said, we do get some prescription when it suits
the Department in other areas. We consider that prescription
is not an imposition: it is a vital safeguard to make sure
that things are done correctly, and that there is proper
accountability of roles and positions. Legislating for the
removal of conflicts of interest to ensure that these
bodies are more representative and accountable is not a
frivolous or minor matter. These are not optional matters:

they are fundamental in a democratic society. We should
take this opportunity to widen public and patient
involvement and end what is increasingly looking like a
much more internal model than perhaps was envisaged
when the White Paper came out—a pattern, I have to
say, that is possibly being set from the top.

In our view, each ICB should have an elected chair so
we are going to push amendment 31 to a vote, because
we believe it is a really important principle that we
should be exploring further. There are two justifications
for that, the first of which is negative: we simply do not
trust those who make these appointments. We have seen
far too many family members and friends appointed
within the wider NHS who, it would be fair to say, have
not come with CVs that obviously lend themselves to
being part of the NHS family. In fact, the NHS has
already announced who the chairs will be for two thirds
of these ICSs, showing a complete disregard for the
work of this Committee, particularly when it was decided
that councillors did not even need to apply. There are a
number of former councillors on this Committee, not
least myself, the shadow Minister, and the Minister
himself. Perhaps we might not be the best people to
judge who could go on those bodies as chairs, but I
certainly think that councillors have a legitimate claim
to be suitable people in a number of circumstances. We
need to take control of this; we need to have a democratic
system.

The positive argument for electing someone is that it
signifies that there is some accountability. It also speaks
to a trend that we want to see continue moving forward,
improving genuine representation of the public and of
patients. We have elected police and crime commissioners,
and we increasingly see Mayors and other elected
figureheads having growing powers over services in
defined geographies. We have already touched on how
ICSs may not mean much to people in the street, but if
there is someone at the top who has been elected by the
people of an area, that gives everyone a sense of ownership
and identity—there is a tangible body there that they
have some stake in.

Let us take the example of Cheshire again, as it is the
one I am familiar with. The annual budget for the police
authority is in the region of £200 million. We of course
do not have sight of the equivalent for the ICS at the
moment, but let us say it will be significantly more.
Cheshire CCG’s budget is about six times that at the
moment, and we have to throw in the whole of Merseyside
on top. To my mind, we will have a rather unsatisfactory
situation where someone is directly elected to represent
our interests in police and crime, but no equivalent in
health, where billions and billions more is spent.

We recognise that this is a departure from what has
been worked on in the NHS to date, which is why the
amendment would allow for a period of two years from
the initial ICB appointment to enable the Government
and probably the Minister to work through the detail of
how elections would work, and the precise role and
powers of a democratically elected chair.

As a country, we are being told constantly that we are
taking back control. That should be put into practice.
Local communities should be given a real say in who
runs their health services. Throughout the evidence
sessions, it was far from clear with which individual the
buck stops.
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[Justin Madders]

Amendments 50, 51 and 52 reflect our concerns about
the frankly arrogant way that the membership of ICBs
has been formed to date. If we do not get our wish for a
directly elected chair, we still think there is a clear need
for more local accountability for the appointment and
removal of ICB chairs. As the Bill stands, there is a
danger that the chairs are answerable only to the Secretary
of State—not to the partnership, not to the community
and not to the patients.

Why does the Secretary of State need to approve the
chair? Is the chair there to represent the Secretary of
State or to represent the ICB? As we have already
covered, there is a less than glorious record on appointments
by the Secretary of State. Let us take him out of the
equation and ensure, as amendment 51 would do, that
members of the board are consulted and their views
taken into account before any chairs are appointed.
After all, we would not want them to be appointed and
then not have the confidence of the other board members.
One of the questions that is hanging in the air is what
would happen in the situation where the chair does not
have the confidence of the board. There does not seem
to be any clear mechanism for dealing with that situation,
which we hope would not be a regular occurrence.

We could have the absurd situation where all those
who work with the chair on a daily basis simply did not
think that the chair was leading the organisation as they
should, but because the chair retained the confidence of
the Secretary of State—someone who might meet the
chair once a year, if they were lucky—they remain in
post. I think we can all see that that would be a very
unsatisfactory situation. What does the Minister say
should happen in that scenario? What would happen if
members of an ICB or ICP clearly object to the
appointment of a chief executive? If the Minister does
not have an answer to those questions, perhaps he could
support our amendments, although I may be tempting
fate in even suggesting that.

Will the Minister at least set out what role his Department
will have in such situations? What does he define as
failure for an ICS? In what circumstances would NHS
England terminate the appointment of a chief executive?
How will removing the chief executive lead to improvements
if, for example, the reason for “failure” is systemic issues
around workforce and funding, which we will be coming
on to later on? Let us make sure that the system works
properly from the outset and that the leaders in it have
the confidence of all those who work within it.

4 pm

Karin Smyth: I will speak mainly to amendments 31
and 50. The case for an elected chair of an ICB is very
strong. As my hon. Friend said, if we accept the need
for an elected police and fire commissioner, why not for
health? The amounts of money we are talking about
and the influence on people’s daily life dwarf those even
of my local council. That is what people on the boards
will be responsible for. Social care is still provided
through a democratically accountable local authority,
so why not healthcare?

We are moving towards the NHS budget overall
accounting for up to 40% of general Government spend—
that is what we are looking at for the next few years. It
seems to go against the grain of everything else—elected
Mayors, devolution and so on—for Conservative Members

to allow that quantity of Government funding from the
taxpayer to be out in communities without any kind of
more local democratic control. There would also be a
lot more confidence that the days of crony contracts
favouring friends, families and donors had been well
and truly left behind were there independent heads of
the ICBs. I do not know if the Secretary of State has as
many close friends as the last one, but letting him make
the appointments is not something that Conservative
Members will want to defend.

We should therefore be electing a local health
commissioner. The amendment reasonably allows a two-
year period for the organisations to get established—they
have enough to do at the moment—but it would then
start to take away some of the problems that the
Government will get into with their proposals for
the integrated care board chairs. On the make-up of the
boards, too, the Bill is a good opportunity, should they
wish to take it, for the Government to move away from
the terrible scenarios of the past few years in particular.
That argument was made cogently this morning by the
Minister himself, in terms of NHS England having
non-executive directors, people of independence and so
on as part of its board, and it can well and truly be
made about these new local bodies.

We do not need to go back to the 1990s, when trusts
were first invented. Friends and families were put on to
those bodies, which were stuffed with worthies, with
business people favoured over local people with strong
links to the community. Surely we can learn from the
past 20-odd years and from the past couple of years in
particular. Place is central to what the Government are
trying to achieve and is the general policy direction of
the Minister’s Department and many others, so it has to
mean something and it has to be accountable.

We will come later to some of my amendments on a
good governance commission, for which I hope to gain
Government support; on having fit and proper tests for
people to be scrutinised as suitable to come on to the
boards; and, without wanting to throw back to the past,
on bringing people in from the community to make the
ICBs reflect their local community. In all seriousness, in
our sad political situation, most ICBs will be headed up
not by people are particularly sympathetic to Labour,
so this is not a partisan point. It is, as the Minister
started to say about NHS England itself this morning,
about having people with the right qualifications—some
clinical, some not. Let us have some clear criteria for
how we want the boards to be governed and the sorts of
people we want on them.

As I said earlier, the Government have got themselves
into a real mess with accountability and with how much
work the Secretary of State is doing, given how much is
put on his desk—this sort of circular NHS accountability
thing—so the amendments are trying to offer the
Government a way through that follows their general
policy direction. That was raised by NHS Providers in
its written evidence
“to make crystal clear the relationship between trusts and ICBs,
and how the statutory accountabilities of trusts, foundation trusts
and ICBs align. There also needs to be clarity within the legislation
on how the roles and responsibilities of the current NHS England
and NHS Improvement…regions, ICBs, ICPs, trusts, foundation
trusts, health and wellbeing boards…places, provider collaboratives,
neighbourhoods and primary care networks…will all fit together.”

We would all like to understand how that works, even
those of us who follow such things.
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I am not suggesting that an all-powerful elected chair
will get that, but at least that skilled person bringing
together the multiplicity of organisations, groups and
people for the local community would be a figurehead
who needs to understand and grapple with the issues.
The chairs would need to be trusted and highly skilled.
In that way, there can be further accountability back up
the national system, either through NHS England or
the Minister. Let us take all that away from the Secretary
of State’s desk—he is going to be a terribly busy man
over the next few years. Let us help him out.

The Government should support this and similar
amendments to try to bring local accountability much
more to the fore. That, in turn, would allow local
people, who are expected to spend huge quantities of
their taxes on health—increasingly so over the next few
years—to be very clear about what the money funds,
what they get for their money and how they can hold
people accountable.

Edward Argar: The shadow Minister, the hon. Member
for Ellesmere Port and Neston, said that his amendments
would give me two years to work through this, if necessary.
I am grateful for his confidence in my longevity in this
post—only time will tell.

Iamgratefulfortheopportunitytoaddressamendments31,
50, 51 and 52, which were tabled by the shadow Minister.
I fear thatImaynotsurprisehimonthis setof amendments.
Under the Bill as drafted, the chair of the integrated care
board will be appointed by NHS England, as he and
other Members have highlighted. It is therefore rather
disingenuous to suggest that friends and cronies will be
appointed. This is an NHS England appointment, with
approval from the Secretary of State. I am not quite sure
what is being suggested about those at NHS England,
but I suspect it is rather unfair.

The chair will be appointed by NHS England, with
approval from the Secretary of State. That reflects the
fact that the ICB is accountable to NHS England and,
through it, to the Secretary of State and, ultimately, this
House. That goes to the heart of the comments made by
the hon. Member for Bristol South on the balance to be
struck between having local flexibility and accountability,
and recognising that this is a national health service and
the way in which it has evolved. The accountability
mechanisms are also national to reflect that.

In answer to the hon. Lady’s questioning, the chief
executive of the NHS, Amanda Pritchard, said very
clearly of the ICBs:

“In the proposed future structure, they would be accountable
to a combined NHS England and NHS Improvement structure.
At the moment, we operate that through seven regions, and then
through to the national NHSEI executive. We are, in turn, accountable
to Parliament.”––[Official Report, Health and Care Public Bill
Committee, 7 September 2021; c. 20, Q21.]

Amanda Pritchard was very clear that it is the integrated
care board that carries that national statutory responsibility
on behalf of the NHS, hence why we have structured
the accountability requirements as we have.

That chain of accountability has been at the heart of
the NHS since its inception. There is a difference, which
I know all Members recognise, between the DNA—for
want of a better way of putting it—of social care
provision, which has evolved through the link to local
authorities, and the NHS, which has a more vertical,
national structure. That goes to the heart of the different

DNA of those two complementary—vitally
complementary—parts of the system. We have to remember
that history.

That is reflected in the clear belief, which is shared
across both sides of the House, that in various ways the
Secretary of State is ultimately accountable to this
House and, through that, to the public for the performance
of the NHS. It is therefore only right that once NHS
England has made the appointment, the Secretary of
State, who is ultimately accountable, should give final
approval for the appointment of the chair. It is an
important role in the ICB, as I am sure all Members
would agree, and it is right and proper that the Secretary
of State ensures that the appointment is appropriate.
That is why, I fear, we cannot accept amendment 50,
which would remove that mechanism.

At this point, it might be helpful to address the
shadow Minister’s point about councillors. We need to
draw a distinction between their role on ICPs and on
ICBs. ICBs are the NHS accountable body for the
spending of public money. As is already the case, the
NHS is clear that it does not approve of dual accountability,
so when someone is directly accountable for the spending
of NHS money, they are required to have that as their
role and to not have multiple roles. That applies to the
chair and the chief exec, as is consistent with current
practice. I discussed that at some length with the chief
executive of the NHS when she was chief operating
officer. Quite rightly, given my background and the
shadow Minister’s, I sought her guidance and that is the
conclusion we reached.

Amendment 31 suggests that the chair of the ICB
should be appointed via local elections. That brings in a
newelement to theaccountability relationship,which,again,
couldgiverise totheperceptionof conflictingaccountability
routes, given that the genesis of how the NHS is currently
structured has been as a national health service. The
amendment risks introducing a degree of tension into
that relationship. Given the importance, as the hon.
Member for Bristol South rightly said, of having the
right, highly skilled and able people in all these roles, it is
appropriate that the mechanism we propose seeks to
balance local knowledge and national accountability.

The shadow Minister or perhaps the hon. Member
for Bristol South—forgive me if it was—asked what
happens if there is discord within an ICB or challenges
to the authority, capacity or capability of an individual
chair. Essentially, we come down to the constitution of
the ICB. Paragraph 8 of schedule 2 sets out how that
would work, and NHS England will be producing guidance.
Ultimately, NHS England will have the power to remove
a chair should issues arise that necessitate that, but
there will be further guidance on how that would work
and what thresholds there might be.

The hon. Member for Ellesmere Port and Neston
raised an important point: what is the mechanism in the
hopefully unlikely event that that should occur? Chairs
are subject to normal recruitment processes, and NHS
England’s approach to appointments has been to work
with the existing ICSs, including both NHS providers
and local authorities, to ensure that the chairs appointed
are high quality, credible and have the confidence of
their local systems. Similarly, to ensure democratic
involvement, ICBs have strong duties in relation to
public and patient involvement, and local authorities
must appoint, by right, a representative to the ICB.
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[Edward Argar]

Before I turn to amendments 51 and 52, the hon.
Gentleman raised some challenge about the design
document, its status and whether it appeared to prejudge
the House’s deliberations. I want to reassure him: the
key word in terms of that document is that it is in
“draft” form—it is not formalised, and it is not the final
document, because he is right. However, it does allows
the non-statutory ICSs to be given a degree of guidance
to continue their evolution, rather than all work stopping
while we deliberate. Should the House pass the legislation
that means ICSs become statutory, that document would
have greater force. However, we are not seeking to
pre-empt or pre-judge the will of the House. In fact,
even with that caveat, the hon. Gentleman will be aware
that we did not publish the document in draft until after
Second Reading. That recognised again that we wanted
the House to have a say on the principles before we even
published documents in draft form and that we are
cognisant of the need to show respect to the House’s
democratic processes.

Amendment 51 would mandate that NHS England
consult with the board before appointing a chair, and
amendment 52 would require the chair to consult with
both the board and the integrated care partnership
before appointing a chief executive. We fully accept the
importance of both the chair and the chief executive
having credibility among system leaders and the population
they serve. That is why NHS England is working closely
with local authorities, NHS bodies and others in the
appointment process.

The Bill, at its heart—again, we will come to the
question of balance—aims to strip out needless bureaucracy
by removing processes that we believe add little in terms
of ensuring high-quality or safe care and that could get
in the way of collaborative, smooth decision making.
The amendment to formally require consultation on the
appointment of the chief executive would create an
unnecessary formal requirement, as well as potentially
duplicative work, given that we would anticipate this
happening informally anyway, and having due regard to
that.

We believe that the approach taken in the Bill ensures
both patients and the public have a strong voice on
ICBs while also ensuring that the accountability
arrangements set out by the chief executive in her oral
evidence are maintained upwards as well, to the House
and the Secretary of State. I therefore ask the shadow
Minister to consider not pressing all his amendments to
a vote.

4.15 pm

Justin Madders: We have had an interesting debate,
and I think we have seen the stark differences in approach.
Certainly, Labour colleagues see the proposal as an
obvious thing to do. As my hon. Friend the Member for
Bristol South said, the NHS will account for about 40%
of all Government expenditure, so it seems obvious to
want some kind of accountability for how it is spent on
a local basis. The Government have decided to split the
NHS up into 42 areas, so this seems an obvious thing to
do, but I appreciate that the Minister comes at this from
a completely different perspective. It might say something
about the culture of the NHS and perhaps the insularity
in how it does things.

When the Minister talked about not being here in two
years’ time, he was of course referring to the inevitable
promotion that he is due. Perhaps he will be promoted
to the Home Office, in which case he will be dealing
with police and crime commissioners. Perhaps at that
point he will be persuaded of the benefit of having
locally elected individuals responsible for services. Of
course, we did not have police and crime commissioners
until the coalition Government decided to import them
from America, and although there is certainly a degree
of scepticism about them, if they are a good thing for
policing, I see no reason why the NHS should not
embark on a similar route.

I envisage some tension between those who sit on an
ICB who have some democratic mandate, perhaps from
the local authority, and those who do not. Would they
be seen to have greater legitimacy? Would their vote
carry more weight than other ICB members, because it
could be argued that, in the eyes of the public, it would?
I think that we are storing up problems for further
down the line. If we are to see this levelling up—this
renaissance of place—in towns and cities up and down
the country, we will need a focal point in all our public
services, and none is more important than health and
social care.

The Minister suggested that those involved in NHS
England might not be appointing people in the most
straightforward manner. I was certainly not implying
that in my comments, because, as he conceded—this
makes me wonder why he is not prepared to support
amendment 50—all these appointments still require the
approval of the Secretary of State. That is the bottom
line. If that is not necessary and the Minister has full
confidence in NHS England to make the right
appointments, we do not need the Secretary of State’s
approval, so the Minister can support amendment 50.

Turning back to amendment 31, which I will press to
a vote, we think that a focal point of local accountability
is vital. When something goes wrong, when decisions
are made that people are unhappy about, or when
people just want answers, they need a figurehead that
they can go to. They need someone they can hold to
account at the ballot box, as is our democratic tradition
in this country. I do not think that they will get that with
ICBs. If the Minister does not support the amendment,
I really think this will be a missed opportunity, and I
hope that in future years he will think again on this
point.

Question put, That the amendment be made.

The Committee divided: Ayes 4, Noes 9.

Division No. 3]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.
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Amendment proposed: 50, page 119, line 29, in schedule 2,
leave out
“, with the approval of the Secretary of State”.—(Justin Madders.)

Question put, That the amendment be made.

The Committee divided: Ayes 4, Noes 9.

Division No. 4]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.

Alex Norris: I beg to move amendment
32, page 120, line 26, in schedule 2, at end insert—

“(d) at least one member nominated by the mental health
trust or trusts that provide mental health services
within the integrated care board’s area;

(e) at least one member nominated by the Directors of
Public Health that serve each local authority within
the integrated care board’s area;

(f) at least one member nominated jointly by any NHS
trust, NHS foundation trust and local authority that
provides social care services within the integrated
care board’s area;

(g) at least one member nominated by the trade unions
representing the health and social care workforce that
serves the integrated care board’s area;

(h) at least one member appointed to represent the voice
of patients in the integrated care board’s area.”

This amendment would require integrated care boards to have members
nominated by Directors of Public Health, mental health trusts, social
care providers and trade union representatives and a member
representing patients.

The amendment seeks to enhance the prescribed
members of the integrated care board. We have not
been able to move the Minister on the chairing, but I
hope we might be able to do a bit better on the board
members.

These are exceptionally important roles. The decisions
that these bodies make will shape communities and
lives. As we have heard, the boards will be accountable
for spending hundreds of billions of pounds of public
money. We are banking on their leaders taking good
care of that very profound responsibility, and taking
integration from an academic concept, or something
that is seen in some places, to a real-world idea across
the country. That is a big ask, and we need the very best
people on the boards and the best range of voices.

Prior to coming to this place, I was a system leader in
my local health system. I chaired my health and wellbeing
board for a number of years and led my council’s health
and care functions. That dual responsibility is hard,
because our every instinct is to think “system first”—
certainly in local government, because we know that the
best prize and the best step changes in the wellbeing of
the community come when organisations work together.
We know that, but we also butt up against the grinding
realities of one-year budget cycles and diminishing

financial resources, so we find ourselves in one meeting—a
board meeting perhaps—where we are desperately trying
to move forward the cause of integration, or the common
cause of the shared vision in a community, but we know
that when we get back we have to meet finance colleagues
in local government, and there is a reality to that.

That duality is really hard. I always likened it—people
rolled their eyes in my health and wellbeing boards, and
they may roll their eyes in this Committee too—to
playing for an international football team, because people
come from their clubs, but they come together for a
common purpose. They wear a different shirt. The
reason that matters is that they do not forget who they
were previously—none of that goes away—but in that
moment, they are trying to work in a common cause
and put aside any of the parochial or local differences
they have. That worked best with a balanced and diverse
set of voices and experiences around the table, and I do
not think that the Bill supports the appointment and
assembly of a balanced and diverse set of voices.

ThemoreIhavelistenedtotheMinister,themoreconcerned
I have become about that issue, because on two occasions
he has characterised integrated care boards as essentially
NHS fund-holding bodies that therefore sit within the
NHS accountability structures. I absolutely agree that
that is true, certainly in this schedule, but in that case, is
this not just a bigger CCG with an integrated care
partnership moored to it? What really is different here?

We have said throughout—and have been told that
we are wrong, and perhaps overly cynical in saying
so—that this is an NHS reorganisation Bill, not an
integration Bill. I am afraid that the Prime Minister
rather weakened Ministers’ arguments by saying that
there needs to be an integration White Paper, which I
thought was an extraordinary indictment of this legislation.
If this is a Bill regarding integration, who is integrating
with who? There do not seem to be multiple parties;
there seems to be a single party, perhaps with different
elements and slightly different email addresses, but still
with broadly the same accountability structures. At this
point, this does not feel like integration.

In the previous sitting, the Minister described the
current composition of the boards as a de minimis one,
and said that there could be more members. I hope
there is an expectation—he might address this when he
replies—that generally, there would be more than the
five people currently set out. Paragraphs 3 to 7 of
schedule 2 set out the minimum of five members who
will form the integrated care boards: the chair and the
chief executive—there must be two of them—and then
one member to represent all the NHS trusts, one person
to represent primary care, and one person to represent
all the local authorities in the area. The first time I read
about those three ordinary members, I thought, “Those
poor people.” One person to represent all the trusts in
an area? One to represent all the local authorities in an
area? Goodness me, that is a challenge.

I understand that the Minister is not keen to be
overly prescriptive beyond what is in the Bill, and that
there is a desire to strike a balance between being
permissive and being prescriptive—trust me, nobody
gets more frustrated with people in London telling
people in Nottingham what to do than I do. However,
given what is in the rest of schedule 2, I think the
Minister is in danger of undermining that argument.
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As we have heard, paragraph 4 says that only NHS
England can choose the chair; paragraph 5 says that only
NHS England can remove the chair; paragraph 14(2)(a)
says that NHS England can vary the constitution of a
local integrated care board; and paragraph 14(2)(b)
says that NHS England can stop any other amendments
to that constitution. We should not give too much
succour to the idea that this part of the Bill is going to
be particularly permissive, and that there is not going to
be prescription in there. Of course there is, because we
want local communities to shape their planning and
their approaches, but we also think that there are
minimums—I think we could find a level of commonality
relatively easily—and we want to establish them as a
backstop. Obviously, we have five here, but I think we
ought to go a bit further.

As such, my amendment suggests five other members,
the first of whom would be a representative of a mental
health trust or similar. Again, if the Minister thinks I
am wrong or that I have misunderstood this, I would be
keen to hear from him, but I think it is exceptionally
unlikely that the ordinary member chosen to fill the role
described in paragraph 7(2)(a) on behalf of NHS trusts
in a particular integrated care board footprint would
not be from the biggest acute trust in that patch, or at
least from one of its acute trusts. Our big hospitals are
the gravitational centres of a local health system. They
are totemic to a local population, they are massive
financially, and they are exceptionally powerful in terms
of soft power in a community. That means that there is
one place and that place is gone, so once again, there is
nothing for mental health.

We talk so often in this place about the need for
parity of esteem between mental and physical health,
but this is an opportunity to demonstrate that in practice,
and we are not taking it. Beyond the fact that we ought
to be putting mental and physical health on an equal
footing, so many of the knotty issues that we will want
local health systems to tackle will be rooted in issues
relating to mental ill health, so I think there needs to be
a voice at that table that can give balance to the decision
making.

4.30 pm

Edward Timpson: I am grateful to the hon. Gentleman
for giving way, and I understand his desire to try to
push the agenda of some very important parts of our
healthcare system, including mental health. Is he cognisant
of the evidence that we heard from Dame Gill Morgan,
who has already set up an ICS and who has perhaps
done some of the testing for us on what works best? She
said:

“In our case, we will have mental health and social care around
the table, not because we are told to but because we could not
imagine how we could do our work at a local level without having
those people feeling that they are full partners and sitting around
the table.”––[Official Report, Health and Care Public Bill Committee,
9 September 2021; c. 133, Q186.]

Does the hon. Gentleman think it is important that we
listen and learn from the experience to date in order to
ensure that—to use the hon. Gentleman’s football
analogy—we do not have too many people on the pitch?
The analogy falls down, because it is possible to have

only 11 on a football pitch. The danger is that we end
up with too many people, which is unworkable and
unmanageable.

Alex Norris: I am grateful for that intervention—I am
going to stop at 10. That evidence actually supports the
point the I am making. When we heard that evidence,
the witness said that it was automatic to them, but of
course we would want someone from a mental health
background and someone from a social care background.
I completely agree. What I am saying is that if that is so
clear and obvious, which I believe it is, why on earth
would we not put it in the Bill? It was clear and obvious
enough that we wanted to have someone on behalf of
local authorities, and that we wanted someone on behalf
of primary care. If it is clear and obvious in those cases,
it is clear and obvious in these, too. That was my
reasoning, and it was obviously echoed in the evidence
submitted by the Royal College of Psychiatrists and the
Mental Health Foundation. That is the first thing I
want to say about the amendment.

The second relates to a director of public health
drawn from that patch. Goodness me—as my hon.
Friend the Member for Ellesmere Port and Neston said
this morning, if anyone has proven themselves under
fire over the last 18 months, it is our incredible DPHs.
With a unique combination of knowledge, training,
local insight and cross-system relationships, they have
done an extraordinary job for us in pulling together our
approach to the pandemic. We should be using that to
pull together our approach to all sorts of big issues that
we face in our local communities.

The DPHs are the human embodiment of our
communities’ joint strategic needs assessment. They
bring that to life, and they could bring that to the table.
If we want our system leaders to go beyond their
organisational concerns when they go into their integrated
care board meeting, who better than the person who
develops the insight into system need? The DPH is
exactly the right person. They also provide an invaluable
director-level connection to all the departments of the
local authority that have such a profound impact on the
wider determinants of health—housing, leisure and
planning. What a wealth of knowledge, and what
connections, they would bring to the table.

Thirdly, the amendment provides for a designated
social care representative. The stated aim of the Bill is
to drive integration and to foster collaboration between
health and care partners. I really want that to be the
case, rather than this being just a reorganisation Bill. It
is a 135-clause Bill, and two of the clauses are about
social care, so it is not unreasonable to say that perhaps
there is an imbalance. Rather like the much-hyped social
care reform and funding plan that the Government are
discussing downstairs at the moment, the clauses in the
Bill neither reform nor, in the main part, fund social
care. Again, social care is left trailing behind. It has
been battered for 11 years and, as a result, we see
rationed care, dreadful terms and conditions for staff,
and services that are just not fit for what they were
supposed do. If the Bill really is about fostering
collaboration, social care ought to be explicitly represented.

I am conscious that there is a nominated local authority
representative under paragraph 7(2)(c) of schedule 2,
but that person will already have quite a lot on their
plate. They will have to represent the broader views of
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the entire local government family. Nottingham and
Nottinghamshire is probably one of the simpler planning
footprints in the country, but it is still 11 counties, and
representing all those views at once is very difficult. It is
too much—and not credible—to represent not only
11 council chief executives, but 11 directors of adult
social care and children’s social care, as well as all the
other functions of the local authority. A social care
lead, who convenes the social care leads in the given
geography, would give the ICBs the specialist knowledge
and insight to create and foster the environment for a
true partnership between health and care.

Fourthly and penultimately, amendment 32 would
replace the staff voice through recognised trade unions.
As has already been mentioned, our health and social
care services are well served with amazing staff. They
are our experts. They are the people who feel things on
the frontline and who know, when they go, “Here we
go—here’s a new initiative”, whether it is practical and
rooted in real-world experience. They have that very
direct experience of population health and how it is
changing over time.

The staff are the ones telling us about the fractures in
the health and care system that make their jobs harder—the
fractures we are supposed to be dealing with. They were
the ones—boy, should we have listened to them then!—who
told the Government very clearly what the impact of
the 2012 reforms would be on the system and about the
greater fracturing of the system. They were not listened
to then, but they should have been and they should be
now.

Prior to coming here, I was a union organiser. I know
one thing for sure: senior management always think
they can speak for the staff, but I am afraid they
generally cannot. That is not a criticism; their lives at
work are very different. The health and care family is
better served when all aspects are covered, rather than
some speaking for others. If we are going to develop
really significant plans at these boards, the discussion
would be incredibly enriched if the voice of the frontline
was there, to sense-check things, to highlight things that
are working already and the workarounds that staff
develop as time goes on, and to assist on planning as
well. There is an awful lot they could contribute.

Finally, and crucially, let us have a representative of
the patient voice. The whole reason why any of us come
to this place is that we want to give communities a voice.
We think that is important. The key way we do that is to
listen to people. If we do not, we do not do very well for
very long.

We want our communities to have brilliant health
and care services, but sometimes we make it harder for
them to tell us what they want. We have tremendous
mechanisms for finding out. The evidence of Sir Robert
Francis from Healthwatch was particularly pertinent on
not just using numbers, but the wealth of qualitative
information. Let us have someone who is an expert by
experience and who can draw on and bring that with
them, and speak for thousands of other experts by
experience. We must believe that they have as much to
contribute as senior leaders. Not only would they bring
insight, but it would give legitimacy to decision making,
which is something that we have real concerns about, as
we have said on discussion on multiple groups of
amendments.

Those are the extra five members we are suggesting.
If anyone listening at home is keeping score, that means
five members—the chair, the chief executive, the acute
lead, the primary care lead and the mental health lead—who
owe their employment fundamentally to the NHS, and
five—the local authority lead, the DPH, the social care
representative, the staff representative and the patient
representative—who do not.

If the Bill is about integrating and not about a
restructure and reorganisation that involves the big acutes
taking on the rest of the system, that might be quite an
elegant balance. Of course, local systems could seek to
augment that, which would be a matter for them, but this
would be a very solid foundation, which I think enriches
the board. I look forward to the Minister’s response.

Dr Whitford: I, too, rise to support the amendment.
This is probably one of the most important amendments
so far. In the witness discussion, we came back time and
again to which voices would be on the ICB and would
be able to influence. I agree that, with all the talk of
parity of esteem, it seems incredible that there would
not be a voice representing the importance of mental
health on the board. Similarly, with the talk of moving
to population health and wellbeing, there is a need for
directors of public health to agree policy and to feed in
information about the underlying health inequalities,
life expectancy and so on in the local population. Not
to have a social care voice when what the Government
say is that they are trying to integrate the NHS with
social care seems quite bizarre.

The NHS and social care are both services delivered
by people for people and having both the workforce and
staff voice, and the patient voice, is therefore important.
On the staff voice, the “Learning from Scotland’s NHS”
report from the Nuffield Trust highlights that the success
of both the Scottish patient safety programme and the
Scottish quality improvement standards was driven by
the fact that frontline staff were involved as drivers,
champions and developers from the word go. These
programmes have been able to run over years, building
on experience that is then shared with other sectors and
specialities. It is important to get this part of the Bill
right, or else priority will not be given to integration,
population health or wellbeing. Of all the things that
have been discussed so far in Committee, and through
the witness statements, this amendment is one of the
most important.

Edward Argar: This is an important amendment because
it goes to the heart of the debate we have been having
about permissive versus prescriptive, and where the
appropriate balance is. I suspect we slightly disagree on
that—perhaps a little less than one might suppose—but
I am grateful to the shadow Minister, the hon. Member
for Nottingham North, for bringing this amendment
forward. It gives us the opportunity to start getting into
that permissive versus prescriptive debate. At the outset
he raised the recent announcement by the Prime Minister
about integration; it will not surprise him when I say
that I believe this creates the foundations of that integration,
on which we can continue to build in the coming years.

In respect of the specifics of the amendment, schedule 2
sets out minimum membership of the integrated care
board. That is the key element here. It will need to
include members nominated by trusts, foundation trusts,
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persons who provide primary medical services in the
ICB area and local authorities. As we heard in the
witness sessions, this is very much de minimis—it is not
what will happen; it is the baseline, above which each
system can go if it wishes to reflect local needs and
priorities. We have heard the quote from Dame Gill
Morgan about how she is approaching it, but we have
also heard from Richard Murray of the King’s Fund,
who said:

“You could easily criticise the degree of permissiveness; you
could criticise the degree of direction in there. The question
should be, ‘Can anyone come up with a better one?’ We have not
been able to do so, so I think it is a balance well drawn.”––[Official
Report, Health and Social Care Public Bill Committee, 09 September
2021; c. 127, Q173.]

I appreciate that shadow Ministers may take a different
view because they feel they have come up with a better
balance. However, I highlight that evidence before I go
into my answer.

Dr Whitford: Obviously, Dame Gill Morgan is quoted
as saying that no one could evenly remotely think of
setting up an ICS without primary care voices—and
these other voices. Are all interim ICSs that have developed
so far following the same model as she is? Is this totally
intuitive, and therefore to be relied on, or should it
actually be laid down? The voices listed in this amendment
are central.

Edward Argar: The hon. Lady and I have spoken
about “Learning from Scotland’s NHS” before; as she
will know, we are not dogmatic and are always happy to
learn from Scotland’s NHS—as, I am sure, it is happy to
learn from England’s NHS. That is to the benefit of
everyone, and I am very grateful to her for inviting me
on Second Reading to come and visit Scotland and see
it on the ground, which I hope to do.

The reality is that the ICSs at the moment, on a
non-statutory footing, are at different stages of development,
different stages of evolution and reflect different approaches.
One of the things we are seeking to do here is to put a
non-restrictive degree of prescription around this—if
that is possible—to get a degree of consistency, but not
to be too prescriptive.

Dame Gill Morgan leads one of the more developed
ICSs. I do not think what she is saying would be
unrepresentative of the attitudes and approaches adopted
by ICSs more broadly. I should say ICBs, as the hon.
Member for Bristol South rightly highlighted the
importance of reflecting careful use of the terminology
in the evidence sessions—she caught my eye, and I have
corrected myself now. I think we strike the appropriate
balance here, and I suspect we will see ICBs going
further in their membership, but that flexibility is able
to reflect local circumstances.

Edward Timpson: I wonder whether my hon. Friend
the Minister could assist the Committee with a question
on the evidence given by Louise Patten from the ICS
Network, who said that, on top of the five mandated
board positions in the Bill,

“a further five will be in the mandated guidance from NHS
England.”––[Official Report, Health and Care Public Bill Committee,
9 September 2021; c. 134, Q186.]

Is that something that the Minister has been sighted on?
If so, do we know what those positions are? I fear that
the hon. Member for Nottingham North might have to
start to move to a substitutes bench to get enough
people around the table, based on his amendment.

4.45 pm

Edward Argar: I am pleased that I do not see any
signs of the hon. Member for Nottingham North moving
to the substitutes bench any time soon. However, my
hon. Friend is absolutely right. I do not want to pre-empt
the detail of the guidance, but, as Louise Patten said,
the whole purpose of this is to provide the ability to
further supplement what is on the face of the legislation
with guidance that the ICBs will have regard to.

Justin Madders: Perhaps the Minister can help me.
When I read the guidance, I understood that it meant
that there would be at least 10 individuals on any ICB.
Does the Minister think that is the correct number?

Edward Argar: The key focus for this amendment is
what the legislation sets out in this clause, and that is
the five positions—that is what we want to specify on
the face of the legislation. I will come to the detailed
guidance, but first I will go through a few of the
remarks from the hon. Member for Nottingham North
in support of his amendment.

At the heart of the issue is our desire for the provisions
of the Bill not to be too prescriptive regarding the
membership requirement, beyond that proposed statutory
minimum. The guidance is a different matter from what
is in the actual legislation; we want the statute to specify
that de minimis. We believe that it gives the right
approach and balance, having key voices and local
flexibility to add voices—including those the hon. Member
has proposed, but others as well—and that it reflects
the evidence given by Martin Marshall, who said that
the boards have to be kept to a workable size to be able
to make decisions effectively. Again, that is permissive.

I come back to the point that local ICBs can appoint
more members, should they wish to do so. They can go
significantly beyond the legislative minimum requirements
if theysochoose.Therefore,wedonotbelievethatprescribing
further membership is necessary. Of course, schedule 2
states that ICBs will need to publish details of their
membership in their constitutions. Under clause 13,
proposed new section 14Z25 of the National Health
Service Act 2006, NHS England will need to approve
the constitution proposed by each ICB. Again, we come
back to that approval process.

Justin Madders: Of course, the evidence from the
Gloucestershire ICS was that of course those individuals—
some of whom are included in our amendment—would
be on the ICB. From our perspective, it is clear that all
the individuals we have named are critical players in any
local health system. Could the Minister set out which of
those included in our list, if any, he does not think
would be appropriate to sit on an ICB?

Edward Argar: I think that all add value, but equally,
in some circumstances, we see different local arrangements;
in some localities, some people fulfil more than one role
or sit in different places.
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The hon. Gentleman asked me to cover his specific
point about the guidance before I conclude: the guidance
will not prescribe additional roles in the same way that
legislation prescribes or mandates, but it does seek to
set out best practice, highlighting what would be deemed
to be best practice—drawing on experiences such as
Dame Gill’s, I suspect. We would expect that ICBs
would pay due heed to that guidance, alongside their de
minimis legal and statutory obligations.

If in time, when those ICBs are up and running, it
becomes clear that that approach needs strengthening
and that we need to add further requirements, regulation-
making powers in schedule 2 will allow the Secretary of
State to do so at a later point. We believe that it is right
to start at this de minimis point in the Bill. It reflects
our view, which I have articulated throughout, that we
must not attempt to over-legislate at this stage on the
composition of ICBs, letting them evolve as effective
local entities, to reflect local needs. It may not fully
reassure the hon. Gentleman, but there is a mechanism
whereby further changes could be made in future, although
we do not believe that will be necessary.

The amendment takes a different approach, which is
essentially more prescriptive and less permissive. I do
not dispute the sincerity of that approach, but it comes
down to a matter of where we feel the appropriate
balance should be struck. I fear that, although the
shadow Minister and I are quite close to one another in
our region of the east midlands, we are slightly more
distant in respect of the amendment, but I am grateful
to him for affording the Committee the ability to debate
a key point of principle in the approach to the Bill.

Alex Norris: I am grateful to the hon. Member for
Central Ayrshire for her contribution and for sponsoring
our amendment. She spoke about the way staff have not
only improved patient safety and the quality improvement
programmes, but made them stand the test of time. We
are sometimes in danger—the Bill is a good example—of
building things that do not stand the test of time and
keep being changed, and she went through all the
various situations. If we pass any test, it should be that
one. The amendment is certainly one way of improving
our chances on that.

I am grateful to the Minister for his comments, too. I
understand the de minimis point, but I still cannot
envisage a scenario in which we would not want a
mental health rep on the board. I live in undoubtedly
the best place in England—in Nottingham—but we still
have mental health problems and need mental health
leaders. If we need mental health reps, and we certainly
do, I think that everybody probably does.

The Minister’s response did not quite address the
point about balance. The balance of the five members is
four NHS and one non-NHS. The whole business maxim
is no mergers, only takeovers. If the provision is really
about integration and partners coming together on an
equal footing to improve the population’s health, everything
that we have heard so far does not fit with that. What we
have heard so far is about organising this round with
the terms of reference that NHS England wants, and if
local communities and local authorities wish to be part
of that and know their role within it, that is absolutely
fine. I think we should aspire to do better, so I will press
the amendment to a Division.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 9.

Division No. 5]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Whitford, Dr Philippa

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.

Alex Norris: I beg to move amendment 30, in schedule 2,
page 120, line 26 at end insert—

“(2A) The constitution must prohibit representatives of GP
practices with active Alternative Provider Medical Services
contracts from becoming members.”

This amendment would mean that the only GPs able to participate in
integrated care boards would be those whose practices are on the
standard General Medical Services (GMS) contract.

The Chair: With this it will be convenient to discuss
the following:

Amendment 33, in schedule 2, page 120, line 26, at
end insert—

“(2B) Representatives of private providers of healthcare
services, other than general practitioners who hold a contract for
the provision of primary medical services in the area, may not be
appointed to integrated care boards.”

This amendment prevents private providers of healthcare services from
becoming members of integrated care boards.

Amendment 27, in clause 20, page 29, line 9, at end
insert—

“(4) Representatives of private providers of healthcare
services, other than general practitioners who hold a contract for
the provision of primary medical services in the area, may not be
appointed to integrated care partnerships.”

This amendment prevents private providers of healthcare services from
becoming members of Integrated Care Partnerships.

Alex Norris: We have not had success with chairs, and
we have not had success with who should be on the
board, so we move on to who should not be on the
board. Let us see whether this alternative tack might
prize the Minister away from not giving us his support.

The amendment would mean that representatives of
GP practices with alternative provider medical services,
or APMS, contracts were prohibited from participating
in integrated care boards. That would mean that, under
schedule 2, they could not provide that primary care
representative.

Let me briefly explain the context. The vast majority
of practices—nearly 70%—operate under the general
medical services, or GMS, model. That is the standard
contract and the most usual model of partnership whereby
a CCG or NHS England contracts with a local general
practice. Another quarter or so operate on personal
medical services, or PMS, models. There is a little more
flexibility for commissioners to tailor to local need—this
is not agreed as a standard contract like the GMS at
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national level—and again the arrangement is with a
local practice. However, these are not particularly en
vogue; they are being phased out, I understand.

That leaves the remaining portion, which is on APMS.
That is a much more flexible contracting model and
very much a child of the previous decade. Here,
commissioners can contract with organisations other
than GPs or GP partnerships, and can contract, for
example, with private companies.

APMS contracts—without that GP requirement and
with shorter durations—offer the easiest way for large
private companies to take over practices. Those are
companies motivated by profits, rather than their patients,
and their having a voice on the board would run contrary
to what I am sure Members on both sides of the
Committee seek to achieve. I would say it was contrary
to the triple aim of the Bill.

However, this is a model on the march and one that
could change general practice beyond recognition. My
colleagues and I do not think it should exist, but we will
make our case on that when we deal with clause 16 and
amendments 28 and 29, so I shall have to keep the
Committee in suspense. The amendment would mean
that a representative from such an APMS partnership
could not be part of the ICB and could not fill that
place.

As my colleagues and I have made clear previously,
we think it paramount that the Bill put patients front
and centre. For many patients, using the health service
begins and ends with their GP for big parts of their life.
The GP is someone they have known for years, someone
they can trust and someone who plays an active role in
and knows their community.

The pandemic has created some access issues, but the
care that people have received is still exceptional. The
latest GP survey found that 89% of patients said that
the healthcare professional they last saw was good at
listening to them and giving them enough time, 88%
said that that healthcare professional was good at treating
them with concern, and 93% said they were involved as
much as they wanted to be in decisions about their care
and treatment. Our local GPs are really good and do
the job really well. It is not much of a stretch to think
that those are the sort of people that the public want
speaking for them in these ICB structures. That would
be very welcome.

We also know that, whether my supposition that the
ICBs are going to be really big CCGs is right or not,
CCGs had significant involvement from primary care
clinicians and the ICBs will have less. That is definitely a
point beyond contention, but there is still a reserved
place on the board. However, this is a perfect opportunity
for local GP leaders to fill that space, and with regard to
APMS contracts, I do not think that those representatives
will provide that same involvement.

I appreciate that the numbers will be relatively small—
indeed, this might be quite unlikely to happen—but we
should bear it in mind that APMS contracts do not
require a GP to be a contract holder. They do not offer
the same benefits to an ICB as a general or personal
medical services contract holder, who is contractually
required to be a GP. That is a significant difference. This
position on the board should bring important perspective;
it should not be wasted.

This is about two things: first, showing the best
possible voice and secondly, putting a stop on creeping
privatisation. Ministers have been at great pains earlier
in the process, and certainly on Second Reading, to say
that this is not about privatisation. Well, this is a very
good chance to prove that.

5 pm

Justin Madders: I would like to speak to amendment 33,
which is grouped with amendment 30. I will try to
address the real concerns that were so eloquently described
by the British Medical Association. It said that there are
huge risks and absolutely no benefits from having out
and out private companies sitting on integrated care
boards. Nothing in the Bill remedies that conflict to
allow those companies to sit on integrated care boards
at the same as allowing them to comply with their
statutory duty to their shareholders in manner that
anyone could feel comfortable about.

We know that spending in the private sector before
the pandemic in 2019-20 was £9.7 billion. I accept that
those figures before the pandemic are probably the
fairest to cite, but that sum is still double what it was a
decade earlier under the last Labour Government. We
have seen the creep from the private sector in recent
years and we need to put an end to that.

Amendment 33 is not about the amount spent on
private providers but about who runs the NHS, not just
who profits from it. For us, there is a complete and utter
incompatibility between the aim of a private company
and what we say should be the aims of the NHS and
ICBs. I can do no better than refer to the evidence of
Dr Chaand Nagpaul, who last week said:

“We forget at our peril the added value, the accountability, the
loyalty and the good will that the NHS provides. We really do.

We only have to look back at the last year. Compare the
vaccination programme run by the NHS and delivered by NHS
staff to Test and Trace. Even with Test and Trace, compare the
£400 million that Public Health England had to the billions that
went to the private sector, and local public health teams reached
97% of contacts compared to 60% for the others. I am saying that
it does matter. Your local acute trust is not there on a 10-year
contract, willing to walk away after two years. It is there for your
population; it cannot walk away.” ––[Official Report, Health and
Care Public Bill Committee, 9 September 2021; c. 90, Q113.]

Those final words sum up our concerns perfectly. Put a
company on the board and their interests last as long as
their contract. Of course, their interests may not be the
same as the NHS’s during that period anyway. With
that clear and, we believe, unanswerable concern about
conflicts of interest there must be a solution in the Bill.
As it stands, there is not, and that is what amendment 33
seeks to remedy. We hope that the Minister recognises
the opportunity that this presents and goes one step
beyond his colleague, Lord Bethell, who said in response
to a written question:

“We do not expect independent providers to have seats on the
ICB.”—[Official Report, House of Lords, 18 August 2021; Vol. 814,
c. 56.]

What he expects and what is actually in the legislation is
not the same.

We have already seen in the south-west private providers
lining themselves up to have a big say in how local NHS
systems are run. If it is the Government’s position that
they do not expect private companies to sit on the
board, do they say that because they do not believe it
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will happen, or because they do not want it to happen?
If they do not want that to happen, they should support
the amendment. If they do not support it, and if they
refuse to join us in trying to legislate to stop private
companies getting involved in the running of the NHS,
all the people who believed that the Government were
determined to increase private sector involvement in the
NHS will be entitled to say, “We must be right.”

When presented with the opportunity to put a halt to
further private involvement, not only did the Government
not support the proposals from Labour, but they actively
voted against them. All the words about what the
Government expect will count for nothing because when
it comes to the crunch, the Government will have sided
with the private companies, some of which, let us not
forget, have actually sued the NHS when they have not
got their own way. Is that the kind of collaboration and
integration that we want to see in ICBs? Remember
when Circle walked away from Hinchingbrooke because
the contract was too tough. Was that in the spirit of
joint working? No, it was not. We should be absolutely
clear in this Committee and support the amendment
that says that private companies should not be running
or having a say in the running of ICBs.

The Chair: I suspend the sitting until after the Division.

5.4 pm

Sitting suspended for Divisions in the House.

5.32 pm

On resuming—

Dr Whitford: Although this was described as an
evolutionary piece of legislation that would not involve
a lot of upheaval for the NHS, it actually does. It is a
significant piece of legislation, but it represents a missed
opportunity to go back to a unified public NHS with
integrated care bodies as the main structure. They are
responsible for spending billions of pounds of public
money, but the system will still be a transactional one
based on a purchaser-provider split and tariffs. We will
talk further about how can inhibit development.

If we are to have a purchaser-provider split, we have
to have a split. We cannot get away from the conflict of
interest inherent in having private providers who seek
contracts to deliver care sitting on the very board that
makes those decisions, or on the partnership board that
will develop the strategy. That is a conflict of interest. It
should be resolved, and the amendment should be
supported.

Edward Argar: With your indulgence, Ms Elliott, I
will turn to amendment 33 first. Integrated care boards
will be NHS bodies, whose membership consists, at a
minimum, of individuals appointed by NHS providers,
providers of GP services and local authorities that
coincide with the ICB. Any perceived risk of privatisation
through the ICB membership provisions is, I believe,
entirely unfounded—and, I feel bound to add, potentially
unfair to the many public servants in the NHS who
work for ICBs. Although service provision—I emphasise
the word “provision”—by the independent and voluntary
sectors has been, and continues to be, an important and
valuable feature of this country’s healthcare system

under successive Governments of all political complexions,
it was never the intention for independent providers, as
corporate entities, to sit on integrated care boards, nor
for an individual to be appointed there to be a representative
of such an interest in any capacity.

People must therefore be assured that the work of
integrated care boards is driven by health outcomes, not
by profits, and I am sure that there will be a consensus
on that principle across this Committee. That is why
there are already safeguards in place to ensure that the
interests of the public and the NHS are always put first.
The ICB chair has the power to veto members of the
board if they are unsuitable, and NHSE has the power
to issue guidance to ICBs in relation to appointments as
part of its general guidance-making power. That sits
alongside the robust requirements on ICBs to manage
conflicts of interests, and NHSE’s wider duty to issue
guidance to ICBs.

I turn to amendment 30, which seeks to exclude
individuals whose GP practice holds an alternative provider
medical services contract from being made a member of
an ICB. APMS contractors include some private and
third-sector organisations, but also some GP partnerships.
These contractors include, for example, social enterprises
and partnerships that provide services to homeless people
and asylum seekers. This amendment would potentially
prevent some individuals from being on ICBs, on the
basis of the type of NHS GP contract that their practice
holds.

I do appreciate the intent behind the amendments,
namely the desire to avoid the appearance, and potentially
even the risk, of privatisation and conflicts of interest.
However, the effect would be to limit the ability of
primary medical service providers to appoint an ICB
member who might best meet the requirements of the
local population, by reducing the diversity of GPs who
could be appointed. While I can understand the intent
behind them, I fear that these amendments do not do
what they seek to do, and they would have unintended
consequences. I will turn to those shortly.

We recognise that the involvement of the private
sector, in all its forms, in ICBs is a matter of significant
concern to Members in the House, and we are keen to
put the point beyond doubt. However, having taken
appropriate advice, I am afraid that that these amendments
would not cover a number of scenarios—for example,
lobbyists for private providers, or those with a strong
ideological commitment to the private sector—and they
would therefore not be watertight

As it stands, these amendments may well not offer the
robust assurance that perhaps hon. Members intended.
Therefore—this is where I may surprise the hon. Member
for Ellesmere Port and Neston—to put this matter
beyond doubt, we propose to bring forward a Government
amendment on Report to protect the independence of
ICBs by preventing individuals with significant interests
in private healthcare from sitting on them.

As hon. Members will know from their attempts to
draft these amendments, avoiding unintended consequences
is not a simple matter. If appropriate, I would be happy
to engage with either the hon. Member for Nottingham
North or the hon. Member for Ellesmere Port and
Neston in advance of Report. We may not reach a
consensus, but, as they both know, I am always happy
to have a conversation with them.
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The Government are firmly committed to the founding
principles of the NHS. We recognise the importance of
its values, and the public service ethos that animates it.
It is by no means our intention to allow private sector
providers to influence, or to make, decisions on spending
on the commissioning board—the ICB—and the spending
of public money. The Bill does not allow that, but we
will look to see whether we can find a way to put that
unfounded fear to bed once and for all with an appropriately
worded amendment that does not have unintended
consequences.

Although I appreciate that much the same motive
underpins amendment 27, it is worth considering why
the integrated care board and the integrated care partnership
are different bodies. The decision to create integrated
care partnerships came from discussions with a number
of stakeholders who revealed a strong case for the
creation of a committee to consider strategically not
only the health needs but the broader social care and
public health needs of a population. It is not a body like
the ICP, as we have heard, which will be directly accountable
for the spending of NHS monies.

We therefore do not intend to specify membership for
the ICP in the Bill, as we want local areas to be able to
appoint members as they think appropriate. To support
that, we have recently been working with NHS England
and the Local Government Association to publish an
ICP engagement document setting out the role of integrated
care partnerships and supporting local authorities,
integrated care boards and other key stakeholders to
consider what arrangements might work best in their
areas.

We would expect members of the ICP to be drawn
from a very wide variety of sources and backgrounds,
including the health and wellbeing boards within the
system; partner organisations with an interest in health
and care, such as Healthwatch; and potentially voluntary
and independent sector partners and social care providers
at that level, as well as organisations with wider interests
in local priorities, such as housing providers.

To exclude independent providers from both the ICB
and the ICP would, I fear, risk severely reducing the
extent to which all parts of the broader health and care
ecosystem could be drawn upon in the ICP context. It
would exclude valuable expertise and would, for example,
prevent social care providers who provide a small amount

of domiciliary care to the NHS from sitting on the ICP.
Furthermore, the ICP will not make commissioning
decisions or enter into contractual arrangements that
are binding, or make decisions about who gets funding
allocations. Those are functions conferred on the ICB,
hence the distinction that I make.

I therefore believe that membership of individuals
from independent providers on the ICP does not present
a conflict of interest in the way that hon. Members have
asserted, certainly in the context of the ICB. I suspect
that we may debate that further in the coming weeks,
but taken with the ICB and the comments that I have
made, we believe that this provides the right balance
between recognising the distinctive accountabilities and
responsibilities of the NHS, local authorities and other
partners, and strongly encouraging areas to go further
in developing joint working.

I hope that what I have said provides some reassurance
to Opposition Members, and that they will be willing—I
see them nodding—to engage with me to see whether
we might find a greater degree of consensus. I should
also say that I will obviously speak to the Scottish
National party spokesperson on this as well, as I have
done throughout. I addressed my remarks to the shadow
Minister, but of course I extend that offer to her. I hope
that on that basis, the Opposition Front-Bench spokesman
will consider withdrawing the amendment.

Alex Norris: If the Bill is about collaboration, we
ought to model that here. Given that very gracious
offer, I am very happy to beg to ask leave to withdraw
the amendment.

Amendment, by leave, withdrawn.

The Chair: We now come to amendment 33 to schedule 2,
which has just been debated. Justin Madders, do you
wish to move the amendment formally?

Justin Madders: In the light of the Minister’s concessions,
we wait with interest to see what we can work together
on to achieve the aim that appears to be shared across
the Committee, so we will not move amendment 33.

Ordered, That further consideration be now
adjourned.—(Maggie Throup.)

5.42 pm

Adjourned till Thursday 16 September at half-past
Eleven o’clock.
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Written evidence reported to the House
HCB60 Mental Health Policy Group

HCB61 Royal College of General Practitioners

HCB62 Royal College of Physicians

HCB63 National Pensioners Convention

HCB64 First 1001 Days Movement

HCB65 Urology Trade Association

HCB66 Faculty of Sexual and Reproductive Healthcare
(FSRH) and Royal College of Obstetricians and
Gynaecologists (RCOG) (joint submission)

HCB67 Cancer Research UK

HCB68 NHS Providers

HCB69 The British Medical Association, British Dental

Association, Pharmaceutical Services Negotiating

Committee, Optometric Fees Negotiating Committee

and National Community Hearing Association, on behalf

of NHS Primary Care (joint submission)

HCB70 Centre for Governance and Scrutiny
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Public Bill Committee

Thursday 16 September 2021

(Morning)

[MRS SHERYL MURRAY in the Chair]

Health and Care Bill

Schedule 2

INTEGRATED CARE BOARDS: CONSTITUTION ETC

The Chair: We are going to continue with schedule 2.
I call Alex Norris to move amendment 34.

11.30 am

Alex Norris (Nottingham North) (Lab/Co-op): I beg
to move amendment 34, in schedule 2, page 120, line 26,
at end insert—

“(2C) The constitution must require integrated care boards,
and any committee or sub-committee of the board, to meet in
public and publish all papers and agendas at least 5 working days
before each meeting is held.”

This amendment mandates integrated care boards, and their sub-
committees including “place based committees” to meet in public and
publish all papers and agendas at least five working days before each
meeting is held.

It is a pleasure to resume proceedings with you in the
Chair, Mrs Murray. This is a resumption of our discussion
on schedule 2, which lays out the rules under which
integrated care boards must meet. For all the talk of
local flexibility, the reality is that the regulations are
quite tight in schedule 2; the amendment seeks to tighten
them a little more, but not disproportionately so.

The amendment asks for two things: first, that the
boards meet in public, and, secondly, that they publish
their papers five days in advance. To start with meeting
in public, it has been mentioned on a number of occasions
that the 42 different integrated care boards are in different
states of development. There will be systems that are
well advanced and model good behaviours of transparency
and accountability, but we have to set regulations to
ensure a minimum floor standard, and this is what the
amendment does.

For a struggling system, the worst-case scenario, as
we have said before, is that it can become a closed shop
of leadership appointed centrally by NHS England and
the leaders of the big acute trusts, because it is they who
have the power and the resources. We cannot legislate to
improve the culture of those systems—that is not what
legislation does—but we can ensure proper oversight to
try to minimise the risk, and meeting in public is a good
way to do that. Sunlight is the best disinfectant, as they
say, and this will mean that the public have a good sense
of what decisions are being taken in their interests.

A key part of that citizen oversight is to know what
decisions are being taken and when. Including a provision
in the constitution to publish papers with five working
days’ notice seems a good way to do that. I would argue
that that represents rather basic good governance, so it
is a very low bar to clear. We have spoken before about

wanting to allow integrated care boards to be able to
vary to fit their local circumstances, but I cannot see
under what circumstances it would be desirable or relevant
to vary the publication of that information. I do not
think there are any local circumstances that would call
for that. The requirement would mean that members of
the public, elected representatives and those who represent
staff or anyone with a general interest would understand
what is going to be decided and when, and would give
them the opportunity to make representations so that
the board members are making decisions in the full
knowledge of the facts and the views of the broader
system.

In the amendment, that requirement also applies to
all committees or sub-committees. This matters, because
we heard in the evidence sessions that it is almost
inevitable that every system will want to establish sub-
committees, both thematic—we heard from the system
in Gloucestershire about its primary-care themed one,
which I thought was a very desirable way to use a
sub-committee—or, inevitably, given what we have said
about the size of the footprints of some of the integrated
care boards, place-based. It is important that the provision
applies to those bodies too.

The question matters even more to the integrated
care partnership and its status, and I hope the Minister
will be able to address it. My reading of clause 20 and
proposed new section 116ZA of the Local Government
and Public Involvement in Health Act 2007 states that
this is a committee of the integrated care board and the
local authority. I would argue that that remains an
oddity, because the process was pitched to us on the
idea that we have an integrated care board that will be
the official NHS fund-holding body, but then we have
the integrated care partnership that will provide the
broader involvement on an equivalent basis, not as a
sub-committee. I hope that point can be addressed, but
nevertheless it will be important for that body that the
public know what is being discussed and when. We will
come back to clause 20, but the commitment from the
Government that the meetings and papers should be
public is a good thing.

Conceptually, the amendment lands the ICB and any
sub-committees at about the level of an executive board
of a council. That to me feels about right. The Minister
may have reflections about circumstances where, by
exception, the boards may need to meet in private for
certain decisions, as local authorities would do. There
are ways to do that for councils, so I do not think it is
beyond our wit to do the same for these bodies, too. As
a default, the basic principle of public meetings, with
papers published five working days in advance, seems
sound.

Karin Smyth (Bristol South) (Lab): I offer my support
to my hon. Friend and agree with everything he said.
There may be a response from the Minister, although I
do not know what he will say, but there is some discussion
that perhaps the amendment is not necessary, as this already
happens and the Bill refers to publishing—but that is
not true. There are exemplar trusts and bodies across
the country that have a culture of openness, but NHS
boards are secretive and protected.

We have numerous examples of whistleblowing and good
journalism uncovering the depths of NHS bureaucracy.
Boards with which I have dealings, not just locally in
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Bristol, do a lot out of the public eye, and a culture of
not liking scrutiny has evolved over a couple of decades,
even though they should be really proud that people are
taking an interest. We need to change that culture, and
having a reference in the Bill would help.

Trade union colleagues have often come to me to
complain about how they are blocked from getting key
information about plans for changes. Changes are
announced, and management often want to start TUPE
discussions without really understanding what is behind
the change. The use of freedom of information requests
results in variations across the country in who responds
and how they respond. That needs to stop.

The default should be to make things public unless
there are reasons not to. I was a non-executive director
back in the noughties, and was led by a chair who had
come from local authorities—a Labour chair, but I do
not think that matters. People who were used to chairing
in local authorities found it quite peculiar that the NHS
wanted to discuss matters in secret. As a board, we
made it the case and culture that managers had to say if
there was a really clear reason, and on several occasions
we challenged why things were not done properly.

The new NHS is not commercial. The Government
tell us that we are not quite getting rid of the purchaser-
provider split, but we are moving away from competition
as the driver of the health service. The confidentiality
argument should be disappearing. I hope that the Minister
accepts that the very highest standards now need to be
set around openness and transparency and need actually
to be enforced. All levels of the NHS and all these
committees and sub-committees, however we end up
organising them, have to be cognisant of the Nolan
principles, which should drive all their work.

If a trust is finally forced by a tribunal to disclose
information, it should have been provided earlier. There
should be consequences. Where there is a bad culture,
we need to change it. To reference my hobby-horse,
there should be a business case to support every major
decision. Later we will discuss my new clause 7, which
comes from the pain I have experienced trying to unearth
business cases, particularly in wholly owned companies
and subsidiaries, to deliver facilities management. I
have asked for business cases only to be told, “No, it is
confidential.” There should be no need for it to be
confidential at all. I do not understand how a business
case can be confidential—at best, a few lines might be
sensitive, but not a full business case.

That shows that NHS bodies who fear a change think
they have something to hide. It is wholly wrong. If a
change is proposed, the case for change should be
published. We need to know why it is necessary. I would
go further; I would publish all details of the tender
process and the contract management. If anyone wants
to do business with the NHS, which we welcome, they
need to be open and transparent. It really is a test of the
intention to change course and move to an integrated,
collaborative model, because as we exit the market, we
need to be make sure that the wellbeing of the public
and the patient really comes first in commissioning. As
I say, that culture needs to be changed.

To come back to my theme, ICBs need to be the bodies
that the public recognise and understand as being where
some sort of accountability resides. That means that
nothing should be secret. Let us go further: the public
has the right to question. That is what we come back to.

There has to be a figurehead—ideally an elected figurehead
—or non-executive directors who can be truly independent
and challenge that secretive culture. I hope the Minister
will look favourably on the amendment.

The Minister for Health (Edward Argar): It is a pleasure
once again to serve under your chairmanship, Mrs Murray.
I am grateful to the shadow Minister, the hon. Member
for Nottingham North, and to the hon. Member for
Bristol South for their amendment, and for their comments
on it. As the shadow Minister set out, it would require
ICBs and their subcommittees to meet in public, including
place-based committees. To address one of his specific
points, if I understood what he was saying, I think he
does interpret it correctly: the ICP is a committee of the
ICB, albeit a joint committee with a whole range of
other organisations. I would expect the same principles
to apply to it as to the ICB, and I will go through those
in a second. The amendment would also require all
papers and agendas relevant to those meetings to be
published

“at least 5 working days before each meeting is held.”

We agree with the shadow Minister that it is right that
ICBs involve the public in their decisions, and do so in a
transparent and clear way. I hope that I can offer him
some reassurances that the Bill already provides much
of what he is asking for. Like a number of hon. Members,
I served on a primary care trust board as a non-executive
director, back in the days when I had more hair and it
was not grey—although that might have been just a day
ago, before reshuffle speculation—and I take the point
that the hon. Member for Bristol South has made. We
sought to be as transparent as possible, but there were
occasions on which total openness to the public about
consideration of certain items would not have been
appropriate. I will come to those in a second.

In terms of what is already provided for, the Public
Bodies (Admission to Meetings) Act 1960 already places
on such bodies a set of requirements to involve the public
in meetings that is very similar to those in the amendment,
and I suspect that Act was part of the genesis of the
shadow Minister’s thinking. The Act requires meetings
to be held in public, for the public to be made aware of
the time and place of the meeting, and for the agenda to
be published, alongside any reports or documents relevant
to the agenda items. ICBs have already been included in
the Act by the consequential amendments in schedule 4
to this Bill, and we may want to connect that loop up
when we reach schedule 4, hopefully later today—I believe
that is the intention. By using that legislation, we keep
ICBs in line with the requirements placed on other
public bodies, meaning that there is consistency across
public bodies and they are held to the same standards.

I hope I can give some further reassurances that there
are broad duties on integrated care boards to involve
the public in the decision-making process, over and
above those contained in the Act. Clause 19, which
inserts proposed new section 14Z44 into the National
Health Service Act 2006, places a duty on integrated
care boards to involve and consult the public in the
planning of commissioning arrangements, including in
respect of any planned changes to those commissioning
arrangements. This will ensure that the voices of residents
—those who access care and support, as well as their
carers—are properly embedded in ICB decision making.
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Schedule 2 to this Bill, which concerns the constitutions
of integrated care boards and which we will reach
shortly, states that ICB constitutions must specify how
the ICB plans to discharge its duty to involve and
consult the public. Moreover, those constitutions must
specify the arrangements that the ICB will make to
ensure that there is transparency in its decision making,
and NHS England will ensure that all proposed
constitutions are appropriate and include the relevant
provisions to meet those obligations. Under clause 13,
which inserts proposed new section 14Z25 into the 2006
Act, NHS England will need to approve the constitution
when making an establishment order, and proposed
new section 14Z26 makes it clear that NHS England
has the power to reject a proposed constitution if it
does not meet the appropriate bar.

Turning to a few specific points made by the hon.
Member for Bristol South, we are still clear that competition
has a role to play in this space: it is about proportionality,
and seeking to achieve a better and more proportionate
balance in that respect. She rightly asked about the
examples of circumstances whereby it might not be
appropriate to be fully transparent. I was on a primary
care trust board some years ago, and there were occasions
when the board would discuss specific incidents or
situations that could lead to the identification of an
individual or a group of individuals. Clearly, such matters
would be confidential. Similarly, matters that were due
to be, or were, before the courts were discussed on
occasions—again, we would expect that to be confidential.

11.45 am

Given what I said about competition, I still believe
that there is a case for a degree of commercial confidentiality
during a tender process, as sometimes releasing all the
information at an early stage could lead to giving those
tendering an advantage over the organisation. If a budget
is set out, some organisations might bid up to that budget,
rather than putting in what they think is the appropriate
price, so there are examples—I would hope they were
limited—where I believe there is a case for confidentiality.

To summarise, I endorse what the shadow Minister
and the hon. Member for Bristol South were saying,
which is that the principle of transparency is one to
which I think we would all expect these bodies to fully
adhere. On that basis, I gently encourage the hon.
Member for Nottingham North to consider not pressing
his amendment to a Division.

Alex Norris: I am grateful for the contribution from
my hon. Friend the Member for Bristol South. I completely
agree that where we will see the worst practices across
footprints, each and every one will be secretive and not
invite scrutiny, so it is very important that we set
arrangements to ensure that that cannot happen.

I am grateful for the clarification that the 1960 Act will
apply, which assuages my first concern. On the second,
relating to the notice of board papers, the Minister has
essentially said that local footprints will have to set that
element of the constitution themselves, but that the
safeguards and schedules will mean that NHS England
has to sign them off. In that sense, there cannot be wide
divergence, because the centre would not permit it. I
reiterate that there should be commonality. I cannot see

why it would be seven days in one place and five days in
another. I do not know how we could explain that, so I
hope that in those conversations the Minister stresses
the need for uniformity. Perhaps the guidance might
include strong encouragement on that. On the basis of
the agreement that we have in principle, I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Justin Madders (Ellesmere Port and Neston) (Lab):
I beg to move amendment 43, in schedule 2, page 123, line 2,
at end insert—

“(5) An integrated care board must apply all relevant collective
agreements for staff pay, conditions and pensions.

(6) An integrated care board must ensure that all relevant
collective agreements for staff pay, conditions and pensions are
applied throughout the area for which it is responsible.

(7) Any integrated care board which wishes to employ anyone
directly on an annual salary greater than £161,401 must receive
approval from their integrated care partnership before confirming
the appointment.”

This amendment puts into primary legislation the current practice that
NHS bodies honour collective agreements over staff pay and conditions
and gives the integrated care board a role in ensuring this remains the
case.

It is a pleasure to see you in the Chair, Mrs Murray. I
would like to say that it is a pleasure to see the Minister,
although when I saw the headline that two Ministers
from the Department had been promoted to the Cabinet,
I had expected that he would be among them—alas, not
on this occasion. I am sure it is only a matter of time. Of
course, if the Minister and other Members on the
Government side want to keep their phones on in case a
call comes through, we will not be offended if they have
to pop out for a couple of minutes. I hope the Minister’s
rush of blood and damascene conversion to the perils
of privatisation at the end of the sitting on Tuesday
have not blotted his copybook too much.

I turn to amendment 43, which plays into several
points that have come up in the evidence sessions,
particularly the anxiety that was mentioned by Sarah
Gorton of Unison in her evidence to the Committee
last week. She said that she wanted to see in the legislation
confirmation of assurances that have been given verbally
and in guidance. She referred to conversations that she
had had—I am not sure with whom, but I assume with
officials in the Department. Those conversations were
to the effect that there was
“no intention for any new parts of the system to undermine the
collective arrangements”.––[Official Report, Health and Care Public
Bill Committee, 9 September 2021; c. 96, Q129.]

and that the “Agenda for Change” agreement would
continue to apply across the board and, indeed, to ICB
staff. That is an important matter to seek assurance on.
Anyone who has been involved in “Agenda for Change”
will know that years of hard, torturous work were
involved in getting that agreed. Certainly, on this side,
we know the value of the staff and their trade union
representatives, and the importance that collective
agreements have in bringing issues to the fore and
ensuring a universality in treatment and a common
understanding of the basis on which the employer and
employee move forward.

Of course, whatever the collective agreements say, the
staff would like to be offered increases that actually
keep pace with the cost of living, rather than the real-terms
cuts that we have seen in the last decade. However, as an
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overall framework for ensuring staff are treated fairly
and consistently, it is certainly not something that we
want to be chipped away at.

I will not try to persuade the Minister of the benefits
of collective agreements across other sectors—it would
be well outside the scope of the Bill—but it is worth
pointing out that there is plenty of evidence from across
the world showing that where workforces have negotiated
terms and conditions within sectors and across whole
industries, they tend to enjoy better terms and conditions
and, crucially, better rates of workplace satisfaction
and staff retention. As highlighted in the report recently
published by the Health and Social Care Committee,
the NHS faces an enormous challenge in retaining its
workforce.

We do not want anything to undermine “Agenda for
Change”. Sadly, though, we have seen attempts to do that
in recent years, with the creation of wholly-owned subsidiary
companies. I will not return to the argument about
whether those are a good thing, because we have said
that they are not, but let us examine for a moment why
trusts sometimes seem eager to set these companies up.

There are, of course, huge financial pressures on
trusts. I will not rehearse the arguments on that, but
they are always looking at ways to reduce their costs,
and potentially with these subcos to boost their income.
The VAT advantages have been a big part of that, but
one of the big concerns—cash-pressed trusts may see
this as a big opportunity—is that the subcos potentially
have the ability to move away from “Agenda for Change”.
That is the heart of it; it is not that the trusts have a
major objection to “Agenda for Change”, but moving
away from it allows them to set their own terms and
conditions, which is really a euphemism for saving
money and cutting pay. We think that that kind of
approach is a false economy and, ultimately, self-defeating.

There are other examples of where the private sector
will step in. We saw the news this week that King’s
College Hospital Foundation Trust will transfer staff at
its urgent treatment centre in Denmark Hill to Greenbrook
Healthcare under a three-year contract, starting in October.
Of course, staff will expect TUPE to apply, but, as we
know, it is not a panacea. It does not protect terms and
conditions for ever more, so it is little wonder that the news
of that change has led the workforce to raise concerns.

Unison’s written evidence sought clarification from
the Minister that

“it’s not the intention that ICBs depart from Agenda for Change”,

which the Minister gave on Second Reading. The written
evidence also states that

“UNISON would support amendments to ensure that ICBs will
apply the relevant collective agreements for staff pay, conditions
and pensions, and be responsible for ensuring that these are
applied within the wider system. In addition, further reassurances
should be sought that nothing in the Bill will compromise the
assurances already given in the Employment Commitment, the
terms of which should endure beyond the point of staff transfer.”

The evidence continues:

“Recently published guidance lists 10 ‘outcome-based people
functions’”—

perhaps that phrase could be translated into plain English
at some point—

“that ICSs will be expected to deliver from April 2022… In
addition, the guidance suggests that the responsibility for engaging
with trade unions will rest with the regional teams of NHS
England / Improvement rather than with ICBs”.

That runs the risk of depriving unions of access to
those who might be making strategic decisions in their
area—or perhaps it just speaks to a larger truth about
where power will lie in all this. We have covered those
concerns in our amendment to some extent, but we
would like reassurance from the Minister on some of
the points we have raised about how this will all work in
practice.

In particular, we need reassurance that the system
will not undermine existing provider responsibilities on
engaging with trade unions. As hon. Members will
know, the vast majority of NHS staff will not be
employed in commissioning bodies such as ICBs. The
strong relationships with individual provider organisations
should be a supplement to existing national and regional
partnership forums. The concern is that the new kids on
the block, the ICBs, will in some way disrupt those
arrangements.

If, as we are told, the new ICSs—to use the correct
terminology—will be system leaders themselves, it is
not impossible that some of those leaders will want to
set their own path in tweaking employment matters. We
might see circumstances in which some agreement about
staff mobility within ICSs comes to the fore, particularly
for those whose duties cross organisational boundaries.
In principle, that is no problem, as long as no ICB
thinks that, as a result, it can move outside existing
collective agreements. Our amendment would rule that
out.

It is essential that ICBs have a positive role in all this
and that they follow existing practice by referring to
collective agreements. We would not want a re-emergence
of what we saw some five years ago, with certain trusts
trying to undermine collective terms and conditions.
Those attempts failed, but we never know when that
might re-emerge. We also believe that the ICB should
honour national agreements for the staff it employs.

That should not need to be said—as we have heard,
assurances have been given—but it needs to be made
explicit in the Bill to give us the cast-iron lock that both
we and Unison would like. We would certainly like some
further assurances about whether the ICBs have the
potential to circumvent or destabilise existing arrangements,
should they seek to forge their own path at some point.
We see this amendment as bolstering the commitment
to “Agenda for Change”—I hope that the Minister will
confirm that commitment when he responds —so that
ICBs’ broad powers are not seen as an attempt to
undermine or conflict with the hard-won terms and
conditions that have been collectively agreed.

Turning to sub-paragraph (7) in the amendment,
which relates to pay limits, hon. Members will have seen
headlines in the paper, on Tuesday, I think, about the
highest-paid NHS managers being “cleared out”; I
think that was the term that was used. I am not quite
sure what that means, other than redundancy. The story
refers to a Government-inspired audit, which was—at
least on Tuesday—going to be led by the then Chief
Secretary to the Treasury, the right hon. Member for
North East Cambridgeshire (Steve Barclay), who has
since moved on to other matters. That is a shame,
because he used to hold the same role as the Minister
does now, and he would know exactly where to look if
there were indeed examples of unnecessary management
and bureaucracy in the NHS.
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[Justin Madders]

That news follows the headlines we saw last week
about some ICB executives potentially receiving salaries
of £270,000. Let us be clear what we are talking about
here: that is the pay of 10 nurses. It seems that someone
somewhere in Government is exercised about the number
of managers in the NHS, but according to the King’s
Fund, the actual figure is somewhere below 5%, and
many of those managers hold dual clinical roles. If the
Government think there is a problem here, I am not
entirely clear what they think the scale of it is, or what
the consequences would be if thousands of managers in
the NHS were made redundant. I am sure that was not
covered in the impact assessment, but we have the
benefit of that now.

To be clear, the amendment is not about bashing
managers at all. Every organisation needs managers if it
is to be effective, and they play an important role in
enabling clinicians to get on and do their jobs on the
frontline. I am sure the Minister would not want to
leave managers in the NHS with the impression that has
unfortunately been left by some of the headlines this
week, namely that there is no role for managers in the
NHS. One could be forgiven for concluding that from
Tuesday’s headlines. If the Government think layers of
management, bureaucracy or management costs have
got out of control, we can do something about it.

12 noon

If the Government had listened to us in 2011 and 2012,
we might have saved billions already, because we would
not have spent it all on lawyers and procurement processes
that were introduced as a result of the Health and Social
Care Act 2012. I urge the Minister and his colleagues to
listen to us and adopt proposed sub-paragraph (7),
which would have the effect of requiring approval from
an ICP for anyone to be employed by an ICB on a
salary of above £161,401. Studious Members will note
that that figure has not been plucked out of thin air; it is
indeed the current salary of the Prime Minister. We
know that he does not think that that salary is sufficient
for the job he does, but that is not something we can
debate today. What he gets as the leader of this country
is a significant figure, and we believe it is reasonable to
say that if any ICB wishes to appoint someone on a
salary above that threshold, it should have the wider
consent of the partnership.

It was of interest last week that none of the witnesses
was able to quantify the total cost of this reorganisation
and development, and the impact assessment I have
referred to does not set out any costs. One would assume
that the Department will not be issuing a blank cheque,
and I hope the Minister will be able to set out in
detail what cost assumptions have been made. If not—I
suspect we will not get the clarity we need—I propose
amendment 43, which would bring accountability and
financial rigour to a Bill that, at the moment, is sorely
lacking in both.

Edward Argar: I am grateful to the shadow Minister,
the hon. Member for Ellesmere Port and Neston, for his
remarks on the amendment. I echo some of his comments,
which we covered on Tuesday in Committee in response
to the intervention by the hon. Member for Bristol
South. Members on both sides of the Committee made
clear our recognition of the value we place on those

who work in the NHS, irrespective of whether they are
managers, in clinical roles or in any other role. In our
exchanges, we recognised the centrality of having good,
high-calibre managers for what we all know is a huge
system.

Amendment 43 would have two effects. First, it would
require ICBs to apply to their staff all relevant collectively
agreed terms on pay, conditions and pensions. Secondly,
it introduces new rules for oversight of pay for the most
senior ICB staff. The Government and the NHS remain
committed to the principle of “Agenda for Change”. If
it gives the hon. Member for Ellesmere Port and Neston
further reassurance, I am happy to write to him, because
this is a detailed point and I suspect he may wish to have
something in black and white that sets out exactly our
position on this. We recognise—he alluded to this—that
there is a need for a degree of flexibility in some
circumstances. He talked about people moving between
roles, secondments and so on. I will turn to that in a
moment before turning to the point about pay.

There is already a commitment in the ICS HR framework
technical guidance that staff transferring into ICBs will
transfer across on their current terms and conditions, in
line with the “NHS Terms and Conditions of Service
Handbook” requirements. The commitment states that
NHS pension rights will be preserved, as the individual
will continue to be employed within the NHS, ensuring
that staff transferring into ICBs will benefit from that
protection and will not see any change to their existing
conditions. Furthermore, we would expect ICBs to use
the nationally agreed pay and conditions framework for
the overwhelming majority of the time.

The hon. Gentleman referred to some flexibility, and
he was right to do so. There may be circumstances in
which an ICB needs flexibility to recruit staff, to attract
staff with very unusual or valuable skills, or to reflect
local circumstances and the availability of certain staff.
Therefore, an ICB may need to vary the terms and
conditions in order to make a post attractive if the
marketplace is very competitive. Equally, the Bill provides
valuable flexibility—for example, in order to allow ICBs
to employ on secondment staff who have previously
been employed by a foundation trust or local authority.
Given the emphasis that the Bill places on systems
working collectively and sharing staff, that is a useful
flexibility. I would argue that such flexibilities are not
unique, because NHS foundation trusts also have a
degree of discretion in adopting such conditions, although
they overwhelmingly choose to honour and keep the
existing terms and conditions.

If I recall correctly, the hon. Gentleman asked specifically
about the view on the involvement of unions and staff
where there was divergence or flexibility. I would hope
that where there was any divergence or a need for
flexibility, that would be addressed collaboratively. Ideally,
there should be consent from those working in the
organisation as well.

I turn to the proposals for very senior managers. I
believe that procedures are already in place to ensure
that the most senior staff within the NHS are appointed
with fair and equitable salaries, and proposals to pay
very senior staff more than £150,000 a year must follow
benchmarks or be subject to ministerial oversight.
Ministerial oversight of salaries higher than £150,000 a
year has been effective in managing the risk of salary
escalations, and it provides for a national outlook across
the public sector.
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The hon. Gentleman referred to the former Chief
Secretary to the Treasury, my right hon. Friend the
Member for North East Cambridgeshire, who is now
the Minister for the Cabinet Office. I do not think there
is any inconsistency in what my right hon. Friend
envisaged with the review. That should not be interpreted
as a criticism or an attack on hard-working staff, but
given the amount of money that is spent in our NHS on
salaries at all levels, it is right that from time to time the
Government look at that, review it and reassure themselves
that the appropriate balance is being struck between
fair remuneration for the work that is being done and
value for taxpayers. I do not think I would read any
more than that into it; it is simply the Government and
Treasury being responsible with public money.

The hon. Member for Ellesmere Port and Neston will
be aware that the Government are in the process of
finalising the system for pay oversight that will apply to
ICBs. Although the specifics may differ, the effect and
intention will be the same: to afford ICBs a degree of
agency and flexibility, so that we can continue to attract
the most senior and experienced leaders, while also
ensuring that we put adequate checks and balances in
place to ensure that public money is well spent. Therefore,
I would argue that the amendment is unnecessary. Once
again, I gently encourage the hon. Gentleman to consider
not pressing the amendment to a Division.

Justin Madders: I am grateful to the Minister for his
comments, but I fear that I will disappoint him on this
occasion. He mentioned the flexibilities that already
exist, which we do not seek to change. I do not see
anything in the amendment that would alter those. We
have had a very clear commitment, and he has mentioned
the guidance. Indeed, he may write to me—

Edward Argar: As I do regularly.

Justin Madders: As he does regularly. I write to him
regularly, too. He mentioned the importance of having
this in black and white, and that is where we agree. We
do need this in black and white, and the place for that to
be is in the Bill, so we will press the amendment to a
Division. I understand what he has said about ministerial
oversight of ICB salaries, but if these bodies are to be
locally run and accountable, we think the amendment
would be entirely consistent with that aim.

Question proposed, That the amendment be made.

The Committee divided: Ayes 5, Noes 9.

Division No. 6]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

NOES

Argar, Edward
Churchill, Jo
Davies, Gareth
Davies, Dr James
Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.

Karin Smyth: I beg to move amendment 17, in
schedule 2, page 124, line 14, at end insert—

“(7) An integrated care board may enter into an externally
financed development agreement in respect of any Local
Improvement Finance Trust relevant to the area for which it has
responsibility and receive the income related to that agreement.

(8) An integrated care board may enter into an externally
financed development agreement in respect of any proposed
Local Improvement Finance Trust relevant to the area for which
it has responsibility.”

This amendment would enable integrated care boards to participate in
existing and future LIFT schemes and to receive the income that would
come to the local area from the local investment in such schemes.

I assure the Minister that this as a probing amendment,
and I will not seek to divide the Committee, but it is an
important issue. The local infrastructure finance trust
transformed the primary and community based services
in large parts of the country, and certainly in Bristol,
over the noughties. In my constituency, there is a very
large general practice community base, as well as South
Bristol Community Hospital with the long-campaigned
for urgent care centre and several rehabilitation and
prevention beds used by the community trust out-patients.
However, they have all hit problems in the last decade
and have not really fulfilled their potential within the
system, largely because many of them came on stream
at the time of the Lansley Act and the abolition of
primary care trusts.

The management of estates generally is something I
have spent a lot of time unravelling. There is nobody
locally spearheading them, really understanding the
different, sometimes complicated, relationships within
them and making them fulfil their potential, in terms of
both delivering services locally and the financial model.
There has been a lot of buck-passing locally about who
is responsible for developing those things, and that is
particularly true of my local community hospital.

My concern is that the wording in the Bill around
“externally financed development agreements” is the same
as was applied to clinical commissioning groups after
the Lansley Act. The Bill also does not deal with NHS
Property Services or community health partnerships, which
are outwith the Bill. I wonder how these local ICBs are
going to manage capital and estates development with
the inherited part of that architecture. We will come
later to the management of capital to develop the estate.

My concern is around how we get capital investment
into primary and community care. In our evidence
session, we asked the new chief executive how she saw
this happening. I appreciate that we talked about large
hospitals, even though we do not seem to know what a
hospital is these days, but my point was really about
community services. Ms Pritchard said that development
would happen through

“the existing capital allocation processes… Rather than just going
to each individual organisation to then make their own decisions
about how they spend it, it would now go through the ICB, so
there is a process that allows consideration in the round of how
the system spends that money most effectively on behalf of its
entire population.”––[Official Report, Health and Care Public Bill
Committee, 7 September 2021; c. 21, Q25.]

We will have some discussions around further clauses
about the treatment of capital, but they do not really
allow for the principles around the Local Improvement
Finance Trust and primary care to develop. How do we
get this investment into primary and community care?
What is the Government’s view on the LIFT model?
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12.15 pm

When we transformed some of the estate in Bristol, it
was about bringing local people—that is the “L” in
LIFT—to the community and GP services. A dividend
was also paid back to the local community, which I have
discussed in this place on several occasions. I would
quite like our money back for the local healthcare
system. It was squirreled away outrageously under the
Lansley Act somewhere in London.

Community health partnerships never thank me for
raising this issue. Because I have raised it a lot, I have
had many robust conversations—I call them robust, but
they are more friendly—with the leaderships of NHS
Property Services and community health partnerships
over the management and treatment of the estate facilities
in my constituency. I am impressed at how they have
developed over time and how they, much like the rest of
the NHS, have managed to work their way around the
architecture this place legislated for, in order to improve
the estate. As we all know, we cannot have a health
service unless we have a decent estate. I also pay tribute
to estate leaders, who pulled out the most incredible
work in the pandemic to provide vaccination centres,
move patients around and develop new facilities.

There are some fantastic examples around the country
of plans that are place-based—the thrust of the Bill—and
of people coming together to maximise use of the
estate. In principle, the public-private partnership around
LIFT, the involvement of the community and the paying
back of the dividend help some of that. My question to
the Minister in this probing amendment is, who do the
Government see submitting business cases now for new
primary and community estates? What is he expecting
in terms of further investment?

I made a throwaway comment about what a hospital
is, the 40 or 48 and what they are, but the Government
have got themselves into a bit of a mess about this now.
All hon. Members will have examples from our own
constituencies that we can raise. LIFT is a way to
manage some of these issues, and it does not go through
the same process of capital. What is the further investment?
How can I ensure that Bristol gets its dividend back
from the LIFT scheme? That might be beyond the
Minister’s wit now. But on a serious note, the people
providing the bulk of our health services in community
and primary care deserve to understand how they can
have better estates over the coming years.

Justin Madders: Particularly in light of the changes
that have been made with covid, one thing that has
cropped up locally is that a lot of GP practices—they
are basically converted houses—simply are not designed
with the ventilation or space to ensure there is a safe
distance between people. That points to the importance
of this issue and the need for clarity on how we get these
estates into a state that is fit to deal with covid.

Karin Smyth: I agree, and we will probably all have
examples through the primary care networks of practices
that were not in old houses but that had perhaps had a
LIFT scheme or another new development. In my
constituency, the Bridge View Medical practice was able
to have a flow through the building and move patients
downstairs because it had a large, fairly new building.
The pandemic has shown that in an emergency we need
to make sure that the community-based estate is brought
together in some way. Actually, that applies not just to

the health service, but to ex-local authority or even
Ministry of Defence or other Government Department
estates. The place-based aspect of the Bill should be
encouraging people to do that locally. Because estates
are not part of it, they will struggle to deliver on the
service intent of the Bill.

Alex Norris: I am grateful for the opportunity to
comment on amendment 17 and the insight that my
hon. Friend the Member for Bristol South brings from
her long period of working in the NHS. What is at the
crux of this point is quite important. We have spoken
quite a lot about integrated care and revenue, but the
capital component is as important, so I am glad we have
the opportunity to discuss it.

I have great affection for the Bulwell Riverside facility
in my community, which co-locates two GP surgeries,
community services and pharmacy services with local
authority neighbourhood services, the local library and
youth services. Pre-covid, I and the local councillors
would be there every week for an event. Every year, my
annual jobs fair is there—it is today, but we are not
inside because of covid, so it is out in the marketplace.
If any of my constituents are watching, we are there
until 2.30 pm.

That joint service centre has driven a culture of
integration and collaboration, exactly in the spirit of
everything we have been discussing on the Bill. It is a
very practical example of integration in practice. It was
funded on the LIFT model because, at that point, more
than a decade ago, that was the way to get money into
the system. The logical consequences on the ground of
the legislative direction that we are told is intended here
will be more need for this sort of joint service centre
model. We need to give that proper consideration.

As my hon. Friend the Member for Bristol South
said, this element is one of the few bits of the 2012 Act
that is not being removed to take us back to pre-2012
status. Then, primary care trusts could enter into these
arrangements locally, whereas their successors, clinical
commissioning groups, could not and, at the moment,
the successor ICBs cannot either. The amendment would
remedy that.

Why is that provision not being added back in? It
looks a bit like a wheeze. Originally, PCTs would have
had a 40% stake in the arrangements and would have
benefited exactly as my hon. Friend said. Now, that
stake is owned by community health partnerships. Who
owns 100% of community health partnerships? That is
the Department of Health and Social Care. It is not
that nobody benefits from these arrangements—it is
that the Department does, rather than local communities.
We are told this Bill is about localisation and devolving
resources and powers to local communities, so why on
earth is this bit not going back in? It is definitely a point
of interest, particularly with existing LIFT models.

On LIFT models, it may be that the Government do
not think that they are in vogue now or that they are the
right model. I would be interested to hear what other
methods the Minister might prefer.

How to get capital back into the system is a significant
point. The NHS backlog is now £17 billion, as the bill
for austerity becomes due, so we will have to address it
by one means or another. If that is not to be done
through this system, I am keen to hear from the Minister
how it is to be addressed.
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Edward Argar: It is right that we discuss this point
today, because while the focus of the media is often on
the 40 new hospitals being built—a very clear and
understandable definition; I am sure any reasonable
person could recognise a new hospital—we do not talk
as often as we should in this place about primary care. It
is often neglected in discussions, debates and headlines.
It is right that we are talking about it today.

On the shadow Minister’s point about CHPs and
similar, the Department exists to further the health of
the population and to support local communities. There
is a wonderful synergy in those objectives and outcomes.

I will turn to the substance of the amendment tabled
by the hon. Member for Bristol South who, on this as
on many things, knows of what she speaks, with her
depth of experience in this space—I always tread slightly
warily when responding to her challenges. As she alluded
to, the amendment would allow an integrated care
board to enter into an externally financed development
agreement in respect of any Local Improvement Finance
Trust relevant to the area for which it has responsibility,
and to receive the income from that agreement.

We believe that the amendment is unnecessary, as the
ability to enter into an externally funded development
agreement is already covered by provisions in paragraph 20
of schedule 2. The provisions allow an ICB, which
would take the local view of estates and other health
matters,

“to enter into externally financed development agreements”

if the agreements are

“certified as such in writing by the Secretary of State.”

Such certification will be considered if

“the purpose or main purpose of the agreement is the provision
of services or facilities in connection with the exercise by an ICB
of any of its functions, and…a person proposes to make a loan
to, or provide any other form of finance for, another party in
connection with the agreement.”

We are clear that the wording of the provision would
encompass a development agreement entered into with
a LIFT company. If included separately in the Bill,
as the amendment proposes, there is a risk that the
interpretation of paragraph 20 of schedule 2 is that the
Bill’s intention is to restrict the use of externally financed
development agreements to those that involve taking a
shareholding in LIFT companies, which is just one type
of project company model that could be used to access
private finance. That is why we believe that the amendment
introduces a degree of ambiguity that is not currently
there.

On the broader points raised by the hon. Lady about
who has responsibility for the primary care estate and
for investing in and upgrading it, she will be aware that
it is a complex picture because of the nature of some
GP surgeries—some own their own buildings, others
will be in a health hub. My hon. Friend the Member for
Bury St Edmunds—we remain ministerial colleagues in
the same Department for the moment, but who knows
what the future may bring—has done a huge amount of
work with primary care to look at those challenges.

The hon. Member for Bristol South talked about
hubs, or integration. One of the models being looked
at—all the credit must go to my hon. Friend for this
work—is the so-called Cavell centres that hon. Members
will have read about, which are about looking at how we
could have health hubs in town centres, bringing together

a whole range of services. They are at an early stage of
development, but it would be remiss of me to pass over
that point without paying tribute to my hon. Friend for
her work in that space.

On LIFTS more broadly, we are not envisaging any
changes to existing LIFT company arrangements. They
can still be used for the purposes for which they were
originally set up. The hon. Lady has kindly indicated
that she does not intend to press the amendment to a
vote, but I hope that I have given her some clarity,
particularly on why we think the provisions in paragraph 20
of schedule 2 will cover and continue to allow the
arrangements to which she alluded.

Karin Smyth: I am grateful to the Minister for his
comments, which I will read and understand carefully.
We would still like our dividend back; it is an important
principle of localism and, dare I say, accountability. We
promised people that that is what they were getting. I
will continue to pursue the matter in this place, but I am
grateful to the Minister for his comments and, as I said,
I will not seek to divide the Committee. I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the schedule be the Second
schedule to the Bill.

Edward Argar: The schedule details essential information
about how we expect statutory ICBs to function and
about the essential criteria that ICB constitutions must
fulfil. It sets out that ICB membership must, at a
minimum, include a chair, a chief executive, representatives
from local NHS trusts and foundation trusts, primary
medical service providers and local authorities, known
as “ordinary members”.

The chair must be appointed by NHS England and
approved by the Secretary of State. The constitution
must not provide for anyone other than NHS England
to remove the chair from office. The power for NHS
England to remove the chair from office must be subject
to the Secretary of State’s approval. The chief executive
must be appointed by the chair and approved by NHS
England.

The ordinary members of the ICB must, at a minimum,
include one member jointly nominated by NHS trusts
and NHS foundation trusts that, as I have alluded to,
require services in the area; one member jointly nominated
by persons who provide primary medical services within
that area; and one member jointly nominated by the
local authorities within the ICB area.

12.30 pm

Requiring those ordinary members to be nominated
from their own sectors will ensure that ICBs have a
strong sense of shared ownership. It will also ensure
that the board has local credibility and legitimacy. I
must emphasise, as I have done throughout the passage
of the Bill thus far, that the membership requirements
set out in this clause are only the statutory minimum.
We expect ICBs to use the flexibility that this schedule
provides to go further in ensuring the inclusion of a
wide range of voices across health and care in decision
making. We have taken this approach because we want
local areas, by agreement, to decide for themselves who
is best placed to sit on their board—indeed that was a
key recommendation of the NHS.
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As clause 13, concerning establishment of ICBs, makes
clear, NHS England will be responsible for approving
proposed ICB constitutions. As I have emphasised, any
revisions to ICB constitutions will also require NHS
England’s approval, and NHS England will have the
power to vary an ICB’s constitution on its own initiative.
We will work with NHS England to ensure that they
will not approve any constitution that fails to demonstrate
that the ICB will draw on a wide range of relevant
expertise when making decisions.

Alongside membership, this schedule requires ICB
constitutions to specify how the ICB plans to discharge
its functions, including through committees and sub-
committees. In line with our wider approach, we have
not specified in legislation the local, place-based structures
that must be established. This is because we want local
areas, by agreement, to be able to design decision-making
structures that work best for them, focusing on the
permissive rather than the prescriptive in legislation.
Variation across the country in the footprint, composition
and role of place-based partnerships means that an
inflexible approach to place governance would be unhelpful
and risk undoing the progress already made towards joint
working. Indeed, it will be important to preserve place-based
decision making where this is already working well.

Finally, the schedule requires ICBs to include critical
information about how they will meet their statutory
duties to deal with conflicts of interest efficiently and
effectively, and how they will involve the public transparently
in decision making.

Part 2 of the schedule sets out further operational
detail and information relating to the functioning of
ICBs. This includes details concerning the legal status
of an ICB and its ability to employ staff or arrange staff
secondments. The provision relating to staff terms and
conditions remains in line with the provisions for other
NHS bodies. It also places requirements on ICBs regarding
financial arrangements and record keeping, as well as
conferring powers to make payments of allowances to
members of committees or sub-committees, enter into
legal or financial agreements and acquire and dispose
of property.

The schedule confers all the necessary powers and
requirements to enable the ICB to discharge its general
functions. I hope that the Committee will agree that it is
therefore crucial to the establishment of ICBs and will
ensure consistency in the arrangements across England.
I therefore commend the schedule to the Committee.

Justin Madders: We will not divide the Committee on
the schedule but as we have batted quite a lot of this
about for a couple of days, it is worth reiterating some
of our concerns in relation to how ICBs will actually
work in practice.

Taking the Committee through the schedule, in
paragraph 4 we have concerns about the chair having to
be approved by the Secretary of State and, indeed,
under paragraph 5 the chair can be removed by the Secretary
of State, which could create tensions and speaks to the
reality of how much autonomy these bodies will have.
Paragraph 6(2) states:
“constitution must provide that a person is eligible to become or
remain the chief executive only if the person is an employee of the
integrated care board.”

That stands to reason, but the interim guidance on
ICBs for the position of chief executive says that they
must be employed or seconded to the ICB. Indeed, the

chief finance officer, the director of nursing and the medical
director can all be employed or seconded to the ICB,
according to that guidance. We think that potentially
represents a conflict of interest. It needs clarification,
because what is in the Bill does not necessarily sit well
with what is in the interim guidance. I wonder whether
the Minister can clarify that.

Paragraph 7(1)(a) of the schedule talks about the
constitution specifying who should be appointed as
ordinary members. Again, the interim guidance helps in
providing a list of suggestions regarding ordinary members.
It is worth pointing out that, when we totted up all the
people the guidance says are the minimum requirement
for a board, it comes to 10 people. Although the Bill
may say three, the reality is that the guidance says many
more. Again, that speaks to the amendment that we
tabled on Tuesday about the numbers on the board. The
idea that the Bill is permissive is slightly betrayed by the
detailed guidance. It depends on what is meant by
“permissive”.

One particular mystery is in paragraph 7(3), which says:
“The constitution must set out the process for nominating the

ordinary members”.

We know that ICBs will be able to set their own
constitutions, approved by NHS England, but how the
particular individuals on the boards will emerge still
feels rather opaque. Of course, we hope that such things
can be done by consensus and agreement. No doubt in
the majority of cases they will be, but given the size of
some of the areas it will be very difficult sometimes to
get a geographical spread that represents the whole area
and the various interest groups that constitute an ICB.
Of course, diversity may also struggle to be accommodated
within that. Such things are all fine and good in the Bill
and in the guidance, but I think delivery on the ground
will be slightly more difficult to achieve.

Paragraph 8 talks about qualification and tenure for
membership of the board. I would be interested to hear
the Minister’s comments on whether there is an optimal
period of membership of a board. I think I saw two
years somewhere in the guidance. I may be mistaken on
that, but that seems a little short to me. I wonder
whether he has a particular view on that. Paragraph 9
talks about constitutions being required to comply with
any regulations that may come forward. Of course, the
Bill has a lot of such clauses, where regulations will be
produced in due course. I know this is slightly out of his
control, but the Bill may not come back to us until
much later in the year, if at all this year, depending on
how the other place views it. That may mean that we are
really down to the wire in terms of any enabling regulations
that are needed under the Bill.

Paragraph 10 deals with the terms and conditions—a
point that we discussed this morning. Paragraph 14 is
quite interesting, because it talks about variation of the
constitution, and how that should be done in consultation
with NHS England. Indeed, NHS England will retain
its own power to vary the constitution. It is important
to put on the record that if such steps are taken to
change the constitution, it is really important to involve
stakeholders, the public, patients and workforce
representatives. I hope that the Minister can fill me in
on some of the details.

Edward Argar: I will try to address each of the
shadow Minister’s points one by one, perhaps not in an
entirely fluent way.
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The hon. Gentleman asked about what he perceived
to be an inconsistency between interim guidance and
what is proposed in terms of secondees in similar
employment. Actually, under paragraph 18(4) of schedule 2,
the legislation allows for secondments to continue for
those employed as chief executives. It specifies particular
organisations, such as secondments from trusts, other
parts of the NHS, such as NHS England, or indeed
from the civil service. Given that specification, I do not
believe that there is an inconsistency.

The hon. Gentleman touched on interim guidance
and how that fits with what the Bill will look like once it
is, as I hope, enacted. I would gently remind him that it
is interim guidance—the key word being “interim”—to
allow the continued evolution of ICSs at the moment,
without pre-judging what the House may or may not do
in terms of making them statutory. That guidance is
there to allow them to continue on their path without
having to sit and wait for the deliberations of the House
on something that they are empowered to do and are
already doing. I do not necessarily see the opacity to
which the hon. Gentleman alludes but he may disagree.

The hon. Gentleman spoke about geography and the
number of local authorities and other organisations
involved. I suspect that he has got in mind his own
particular geography of Cheshire and Merseyside and
the size of the ICS there. That goes to the heart of why
we are being permissive: we are setting out a minimum
level, and therefore there is nothing to stop an ICS of
that size, if it so chose, at ICB level to have a broader
range of people sitting on it and a larger number. Each
organisation will be able to judge what it thinks is the
appropriate number of people to sit on its board to
reflect the need for effective decision-making and effective
local and organisational representation to reflect the
broad geography of its remit.

The hon. Gentleman also asked about the optimal
length of service on a board. I have to say in my
experience, and I suspect in his from his days in local
government, one sees a multitude of approaches in
different public bodies. Some tenures are for two years
or three years, or two years with a renewal presumed for
another two years. I am not sure that there is a clear one
size fits all, but there should be principles underpinning
it, namely that one does not have someone who joins
and never leaves the board, and one has to have the
ability to refresh the board to bring in new skills. From
my experience of sitting on various boards, including
charity boards as a trustee or as a non-executive director,
effective organisations need to conduct regular skills
audits of their boards, to ask what has changed and
what the organisation is lacking in the modern world.
As time goes by, one needs different skills and different
mixes of people. I would expect ICBs and ICPs to
continue to look at what is needed to be at their most
effective.

I hope that I have broadly addressed the main thrust
of the hon. Gentleman’s points. The other points were
those that he has quite rightly come back to, and which
we debated at length when we considered his other
amendments and those tabled by the hon. Member for
Bristol South. On that basis, I encourage members of
the Committee to support the schedule.

Question put and agreed to.

Schedule 2 accordingly agreed to.

Clause 14

PEOPLE FOR WHOM INTEGRATED CARE BOARDS HAVE

RESPONSIBILITY

Question proposed, That the clause stand part of the
Bill.

12.45 pm

Edward Argar: The clause requires NHS England to
publish rules setting out which people each ICB is
responsible for. We intend to recreate as closely as
possible the arrangements that currently exist for clinical
commissioning groups. However, CCG responsibility is
based on a model of GP membership that will no
longer exist under the new ICB arrangements.

The clause places a duty on NHS England to publish
rules determining the responsibility of each ICB, subject
to certain exceptions that may be created by secondary
legislation. This is intended to replicate the ability to
make exceptions to the responsibilities of CCGs by
regulations in section 3(1D) of the National Health
Service Act 2006. As with the existing regulations, the
new regulations would be subject to the affirmative
procedure of the House, which I hope offers some
reassurance to the Opposition Front Bench in respect of
the regulation-making powers. Therefore, there would
continue to be strong parliamentary oversight of regulations
under the clause.

Proposed new section 14Z31 ensures that no one slips
through any gaps. The rules set by NHS England must
ensure that everyone who accesses primary medical
services, as well as anyone who is not registered with a
GP but is resident in England, is allocated to a group of
people for which an ICB is responsible. In practice, we
expect NHS England’s rules to be framed in such a way
that ICBs will be associated with certain GP practices,
and responsible for patients registered with those specified
GP practices. They will also be responsible for people
who are not registered but are resident in the ICB
geographical footprint.

Taking that approach is intended to ensure universality
of coverage and to minimise the disruption of transitioning
from CCGs to ICBs. The clause also provides a power
to replace the duty on NHS England to publish rules
dealing with ICB responsibility, with an alternative
approach based simply on residency. If it is considered
appropriate in the future, those new arrangements would
mean that ICBs were responsible for those who usually
reside within their specified geographical footprint.
Regulations would be required in order to change that
approach.

The clause provides the necessary certainty about which
ICB is responsible for which people. Without it, there
could be significant confusion about ICB responsibilities,
difficulty in calculating financial allocations to ICBs
based on those they are responsible for and uncertainty
for providers about which people they are contracted to
provide services to. The clause seeks to provide fluent
continuity with the arrangements under CCGs, and
explicitly does not allow people to fall through gaps.
Ultimately, everyone will be the responsibility of an
ICB and will be able to access care when they need it. I
therefore commend the clause to the Committee.

Justin Madders: I will make some comments on clause 14.
I think the Minister has anticipated to some extent what
I might say. I may well drift into clause 15 as well, but I
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[Justin Madders]

promise the Committee that I will not repeat those
comments in the discussion on clause 15. There is
clearly an overlap here. It really is about the issue that
the Minister referred to: who is entitled to what within
the comprehensive NHS? For some, this is a formality,
repeating the language used before and the principles
on which the NHS was founded. For others, every word
change and new clause that appears in the legislation is
an attempt to restrict access and allow an opening for
cuts to services to be made in a time of immense
financial pressure. We want, and I think the Minister
has opened the door to this, to ensure that that is not
what the Bill is about.

To be fair, there is a history of commissioners trying
on occasions to restrict access. There was the Croydon
list of some 20 years ago. Primary care trusts set out
lists of services and said that the treatments had little or
no value and should not be provided on the NHS. Of
course, that led to huge debates between trusts and
medical practitioners. It could be argued that people
were defending their own particular practices and specialties,
or they could be said to be champions of the NHS.
Patients looked at it from both perspectives, but for the
patients who relied on those services it was a very real
debate and a very real source of anxiety.

A more recent argument on this came from the
various attempts to apply NHS charges to certain people
who it was argued were not eligible for free treatment.
There is a very sinister echo of the phrase “no access to
benefits”. The long-held consensus appeared to be under
threat—the principle that emergency NHS care is open
to all. When American tourists come over here and have
to seek emergency treatment they are pleasantly surprised,
and somewhat bemused, that they do not have to produce
a credit card at the point of use. This is where the
arguments begin to arise.

If a patient is moved from an emergency bed for
elective care, they can be charged if they are ineligible
for free NHS care. The usual test is whether they are
ordinarily resident in the country. On principle, if someone
qualifies for NHS treatment, they can get it anywhere in
the country, while on holiday. Most of us have taken
our breaks this year somewhere in this country. We do
not have to go back to our own local A&E to get
treatment. We could, in theory, get our elective operations
anywhere in the country, should we wish. Pre-Lansley
this did not matter as much, because it was always
payment by results. Ambulances crossing borders may
occasionally result in a cross-organisational internal
charge. Maybe we will see an end to that kind of
bureaucracy.

The other argument that emerged during the Lansley
period was around who the responsible commissioner
within a particular area or population was. That market
approach required tying people to a GP practice. The
GP register has been a central base from which decisions
were made. Did that really affect things on the ground?
It certainly caused a lot of debate. It would be helpful if
the Minister provided clarity.

The issue of access is important, and clause 14 sets it
out in subsections (1), (2)(a) and (2)(b) of proposed new
section 14Z31 of the National Health Service Act 2006.
According to the NHS, access is universal, but depending
on their immigration status within the UK, a person

may be charged for accessing certain services. However,
certain services are free to everyone: treatment given in
an A&E department, though this does not include
further treatment following admission to hospital; treatment
for certain infectious diseases, but for HIV/AIDS only
the first diagnosis and counselling that follow are free;
compulsory psychiatric treatment; and family planning
services, but this does not include termination of pregnancy
or infertility treatments. People ordinarily resident in
the UK or who have an exemption from charging will
not be charged for NHS treatment. I could go into what
ordinarily resident means, but I will not detain the
Committee by going through all of that. However, it is
fairly clear that it can be a British citizen or someone
naturalised or settled in the UK, usually known as
having indefinite leave to remain.

The Bill does not cover any of this, but there is a point
about it not necessarily being the same person paying
for and receiving the treatment. There are questions
about those seeking asylum and those who might be
denied care because there are questions about where
they live. There was the image of a paramedic stepping
out of an ambulance and asking someone suffering a
cardiac arrest whether they had some kind of identification
to prove that they were ordinarily resident. The images
are not common ones, but they raise concerns. When
the 2012 Act was debated, these issues were discussed at
great length. I do not think the fears that were expressed
at the time have manifested themselves. Does the Minister
believe that using “usually resident”is better than “ordinarily
resident”? I also wonder whether under proposed new
section 14Z31, the NHS will publish rules as referred to.
Could we have clarification on that?

Edward Argar: I will respond very briefly. The shadow
Minister raises two key bundles of points. I hope that I
can reassure him that the approach adopted here is far
from restricting access. It is designed to ensure that
everyone has an ICB covering them, ensuring universality
of coverage. Similarly, the clause does not alter in any
way the ability of anyone to access emergency care
when they need it, nor those ordinarily resident in the
UK to use the NHS as they do.

The second bundle of points he made related to
charging regulations and those who are eligible to be
charged under current regulations. While he highlighted
a number of points, I genuinely believe that the charging
regulations in place are appropriately and reasonably
framed and strike the right balance in ensuring that
people can access NHS care, while rightly making a
contribution to the services they are accessing—obviously
with certain things exempt from charging for public
health and other reasons. I do believe they strike the
appropriate balance. There is nothing in what we are
proposing today that fundamentally changes people’s
ability to access healthcare, nor indeed changes those
charging regulations. On that basis, I commend clause 14
to the Committee.

Question put and agreed to.

Clause 14 accordingly ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Maggie Throup.)

12.56 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 16 September 2021

(Afternoon)

[JULIE ELLIOTT in the Chair]

Health and Care Bill

Clause 15

COMMISSIONING HOSPITAL AND OTHER HEALTH SERVICES

2 pm

The Minister for Health (Edward Argar): I beg to
move amendment 12, in clause 15, page 13, line 22, at
end insert—

“(ba) medical services other than primary medical services
(for primary medical services, see Part 4),”.

This amendment makes it clear that integrated boards have a duty to
commission secondary medical services (replicating the current position
for clinical commissioning groups). Although secondary medical services
would appear to fall within new section 3(1)(f) and (g), in the existing
legislation they are mentioned specifically so the amendment would
continue that approach.

The Chair: With this it will be convenient to discuss
Government amendment 13.

Edward Argar: It is a pleasure once again to serve
under your chairmanship, Ms Elliott. Government
amendments 12 and 13 are both technical amendments
that clarify the commissioning responsibilities of integrated
care boards. Clause 15 introduces proposed new section 3
of the National Health Service Act 2006, which places a
duty on integrated care boards to commission a range
of non-primary health services. The duty to arrange for
the provision of primary care is dealt with elsewhere in
the Bill.

In the Bill as introduced, there was no specific reference
to medical services. Instead, non-primary medical services
were considered to be covered by the broad provisions
of new section 3(1)(f) and (g), and primary medical
services were dealt with elsewhere in the Bill. Similarly,
there was no specific reference to ophthalmic services.
Instead, non-primary ophthalmic services were considered
to be covered by the broad provisions of new section 3(1)(f)
and (g), and primary ophthalmic services were dealt
with elsewhere in the Bill.

However, the equivalent duties for clinical commissioning
groups specifically reference these medical services and
ophthalmic services, so the removal of an express reference
to non-primary medical services and ophthalmic services
generated some concern, which I hope to reassure the
Committee is misplaced. There is no change of policy in
this area, but to avoid any potential confusion these
amendments put beyond doubt the fact that integrated
care boards are responsible for these services, and replicate
the current language.

Justin Madders (Ellesmere Port and Neston) (Lab):
We will not oppose the amendments or, indeed, clause 15.
I think it is important, as the Minister said, to make it

very clear that the relevant provision in clause 15,
proposed new section 3(1), on ICBs providing services
that they consider necessary, does not mean that they
can unilaterally withdraw services. That is the concern
that has been raised, and I think it is important that it is
on the record that that is not what is intended.

Jo Gideon (Stoke-on-Trent Central) (Con): It is a
pleasure to serve under your chairmanship, Ms Elliott.
I seek some clarification. With demand for palliative
care set to soar because of our ageing population, I
would be very grateful for any assurances that my hon.
Friend the Minister can give that the reference in clause 15,
in line 30 on page 13, to “after-care” includes palliative
care and end-of-life care services.

Mary Robinson (Cheadle) (Con): In supporting my
hon. Friend the Member for Stoke-on-Trent Central, I
also ask our hon. Friend the Minister to clarify this
matter. As we all know, the voluntary sector is hugely
important for palliative care. So many people at the end
of life want to go home. We also know, in relation to
discharge from hospital, that we need to get people into
the right place, with the right care, so it is hugely
important that we do everything we can to support that
sector and to relate it to end-of-life care and palliative
care.

From a personal and local perspective, I will also say,
on the care that is provided, that my constituency has
an excellent hospice—St Ann’s hospice. It is celebrating
its 50th anniversary this year, and lots of events are
taking place. The hospice relies on funding from donations
from local people and the wider public. It does an
enormous amount of work.

If we are to provide the personalised care that we
want to achieve, and if we are to enable people to be at
home and to be cared for in different settings at the end
of their life, it is really important that we consider this
matter in relation to the Bill, so I welcome this change
to clause 15.

Edward Argar: A number of the points raised by hon.
Members, while touching on the amendments, will be
addressed substantively in the clause stand part debate
that is just about to take place. I do not think that there
is anything further to add on the amendments.

Amendment 12 agreed to.

Amendment made: 13, in clause 15, page 13, line 24, at
end insert—

“(ca) ophthalmic services other than primary ophthalmic
services (for primary ophthalmic services, see Part
6),”.—(Edward Argar.)

This amendment makes it clear that integrated boards have a duty to
commission secondary ophthalmic services (replicating the current
position for clinical commissioning groups). Although secondary
ophthalmic services would appear to fall within new section 3(1)(f)
and (g), in the existing legislation they are mentioned specifically so
the amendment would continue that approach.

Question proposed, That the clause, as amended, stand
part of the Bill.

Edward Argar: In opening the debate on this clause, I
highlight the contributions made by my hon. Friends
the Members for Stoke-on-Trent Central and for Cheadle.
I suspect that, in my winding-up speech, I may be
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responding to further questions on this. They are absolutely
right to highlight the amazing work that is done by
hospices and various charities and organisations in
providing end-of-life and palliative care. When I come
to my conclusions, I hope to be able to offer further
reassurances to my hon. Friends, who I know take a
very close interest in this area, and, quite rightly, have
championed it in the Committee today.

Clause 15 substitutes a new section 3 into the National
Health Service Act 2006, which replaces the clinical
commissioning group equivalent with one that requires
integrated care boards to commission hospital and other
health services for those persons for whom the ICB is
responsible. The clause lists those things that the ICB
must arrange for the provision of, which includes, but is
not limited to, hospital accommodation, nursing and
ambulance services, dental services, diagnosis, care,
treatment and aftercare of people suffering illness, injury
or disability. In proposed new section 3A, the clause
also provides a power for ICBs to arrange for other
services or facilities that they consider appropriate to
secure improvement in the physical and mental health
of people for whom they are responsible.

The clause makes it clear that the duty on an ICB to
arrange services does not apply if NHS England has a
duty to arrange for their provision. The clause gives
ICBs a clear purpose, without which it would not be
obvious which bodies in the system are responsible for
commissioning which parts of the comprehensive health
service that we all want to see.

I should note that ICBs will not be the sole commissioner
in the system. As I have just alluded to, NHS England
will remain a commissioner for some services best
commissioned nationally, such as specialised services.
The clause also allows us to very clearly divide
responsibilities between NHS England and ICBs. Between
NHS England and the ICBs, the NHS will continue to
commission a comprehensive health service free at the
point of delivery for all who need it. I therefore commend
the clause to the Committee.

Karin Smyth (Bristol South) (Lab): I rise to support
the comments that were made earlier. I had indicated to
the Minister that I would raise the issue about stating
very clearly that the terms “care” and “after-care” in
proposed new section 3(1)(f) include palliative care and
services at the end of life. We have had a 36% rise in the
number of people dying at home during the pandemic.
That may be a result of choice, but, as someone who has
supported someone at the end of their life at home, it is
only possible through end-of-life services, including GP
services and the Marie Curie overnight nurse. I do
worry desperately about the percentage of people who
are dying at home. It will be a huge issue for these
organisations in the future to manage that positively.
The Minister’s assurance that palliative care and end-of-life
services are very much the responsibility of these boards
would be most welcome.

Edward Argar: I will respond only briefly, because the
only outstanding point that the hon. Lady rightly made
was about paragraph (f). My understanding is that
palliative care services and similar, as she has alluded to,
would be captured under that paragraph. She is right,
as are other Members, to highlight just how important
those services are as continuing care or aftercare for

patients. I give her the reassurance that my understanding
of paragraph (f) is that it would encompass the services
to which she has alluded.

Karin Smyth: Thank you.

Question put and agreed to.

Clause 15, as amended, ordered to stand part of the
Bill.

Clause 16

COMMISSIONING PRIMARY CARE SERVICES ETC

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 28, in schedule 3, page 126, line 28, leave
out “person” and insert

“general practitioner, GP partnership or social enterprise providing
primary medical services”.

This amendment would prevent an integrated care board from entering
into or renewing any Alternative Provider Medical Services (APMS)
contract.

Amendment 29, page 126, line 32, leave out “person”
and insert

“general practitioner, GP partnership or social enterprise providing
primary medical services”.

This amendment would prevent NHS England from entering into or
renewing any Alternative Provider Medical Services (APMS) contract.

That schedule 3 be the Third schedule to the Bill.

Clause 17 stand part.

Edward Argar: With your permission, Ms Elliott, I
will first turn to clause 16 and schedule 3, and then
discuss amendments 28 and 29, before concluding with
clause 17.

Clause 16 gives effect to schedule 3, which makes
provision for integrated care boards to take on responsibility
for primary care services. The schedule allows for the
conferral of functions relating to the commissioning of
primary medical, dental and ophthalmic services on
ICBs and contains related amendments. NHS England
is currently responsible for arranging these services, but
in future, once ICBs are fully established and ready to
take on these functions, we intend for ICBs to hold the
majority of them. This approach will ensure that decisions
about services are made closer to the patient and in line
with local population needs.

The schedule introduces a number of provisions to
enable the transfer of these functions. The schedule
includes equivalent provisions relating to primary medical,
dental and ophthalmic services. That is to ensure flexibility,
as it allows the different services to be conferred on
ICBs over a period of time if that is deemed the most
effective and efficient approach. The Bill is designed for
the future, and we want to work with the system to
support it to move at the right pace and offer patients
the best care at all times.

The schedule provides for regulations to define which
services should be regarded as primary medical, dental
and ophthalmic services for the purposes of the Bill.

291 29216 SEPTEMBER 2021Public Bill Committee Health and Care Bill



[Edward Argar]

The services that are classed as primary care services
may vary over time and so these powers allow the
Secretary of State to react to any such changes. The
powers restate similar powers that are currently found
in the National Health Service Act 2006. This provision
places a duty on ICBs to provide primary medical,
dental and ophthalmic services for those people for
whom the ICB is responsible and allows ICBs to enter
into the necessary arrangements in order to do so. To
date, NHS England has always been responsible for
dental and ophthalmic services, but the commissioning
of primary medical services has been successfully delegated
to clinical commissioning groups for some time. These
provisions will ensure that primary care continues to
be at the centre of delivering joined-up care to local
communities—many members of the Committee have
highlighted that—in partnership with wider health and
care services in the area.

The schedule requires each ICB and NHS England to
publish any information that may be prescribed in
regulations concerning the provision of primary medical,
dental and ophthalmic services. To ensure that appropriate
safeguards are in place once these responsibilities are
transferred, NHS England will have powers to direct
ICBs as to how they should exercise their primary
medical, dental and ophthalmic care functions.

In addition to primary care services, the Secretary
of State will have powers to require NHS England
to exercise pharmaceutical services, which can, in
turn, be delegated to the integrated care boards.
NHS pharmaceutical services are generally not directly
commissioned, and the schedule continues to allow for
that consistent approach to be followed.

The schedule makes provision for the necessary technical
and consequential amendments to reflect the new provisions
within it relating to primary care services. It is crucial
for establishing ICBs as the key commissioners for the
NHS in England in the future.

I am grateful for the opportunity to debate
amendments 28 and 29. I will address what I read into
them at this stage and if I have misrepresented them, I
will of course seek at the end, as appropriate, to address
any misapprehensions I may have set out. I fear that the
amendments would prevent an ICB from entering or
renewing a contract with some private and third-sector
organisations for the provision of primary medical services.
Although the explanatory note for the amendment says
this will
“prevent an integrated care board from entering into or renewing
any Alternative Provider Medical Services (APMS) contract”,

I have been advised that it would actually go much
further than that limited objective, as limited companies
can currently also hold general medical services and
personal medical services contracts. The amendment
would bar some of those companies from doing so,
which would have a potentially devastating effect on
primary care at a moment when the Under-Secretary of
State for Health and Social Care, my hon. Friend the
Member for Bury St Edmunds, is working flat out to
build capacity in primary care.

2.15 pm

My constituency neighbour, the right hon. Member
for Leicester South (Jonathan Ashworth), has accused
the Government of allowing, in his words, the “stealth

privatisation” of primary care and thereby undermining
patient care. However, primary care commissioners have
long had a choice to commission services from a range
of primary care providers. Prior to the introduction of
CCGs, primary care trusts had a long-standing power
under section 23 of the National Health Service Act 1977,
which was introduced by the Labour party, to purchase
services from the independent and voluntary sector. If I
recall correctly, it was the Labour party that, in 2004,
first allowed GP out-of-hours services to be contracted
to private companies.

It is crucial that commissioners have the flexibility to
commission partnerships, individuals, and private and
third-sector organisations to deliver NHS GP services
to meet the specific healthcare needs of their populations.
Private and third-sector providers play a vital role in the
delivery of services to meet those needs, and they must
adhere to the same quality and safety standards as any
other form of GP contractor. The Labour Front-Bench
team will know that we have moved to have further
discussions with them on ICBs—hopefully, that will be
a positive step forward—but in this case, we cannot
support the amendments.

Let me say a few words about APMS contracts. Such
contracts offer greater flexibility than either GMS or
PMS contracts, for the benefit of both commissioner
and provider. APMS contracts are time-limited and can
be locally negotiated and used to commission other
types of primary care service beyond core general practice.
Because of their flexibility, APMS contracts allow
commissioners to commission specific primary medical
care services in response to specific local need. I fear
that the amendment would undermine commissioners’
ability to commission services fully to meet the needs of
their local populations in a flexible way at, as I said,
exactly the same time as the Under-Secretary of State
for Health and Social Care is working to encourage
them to go further in the development and design of
high-quality primary care services.

I suspect that the shadow Minister, the hon. Member
for Nottingham North, will clarify matters if I have
misunderstood some elements of his proposals, but I
have set out my current misapprehensions on the basis
of what is in front of me. I hope he will rethink and
consider not pressing the amendments to a Division,
given our concerns about the potential negative impact
on the provision of primary care.

Finally, let me turn briefly to clause 17 which, importantly,
provides a power to make transfer schemes in preparation
for the time when ICBs take on primary care functions,
by enabling NHS England to transfer property rights
and liabilities to ICBs. The rights and liabilities that can
be transferred under the clause include those in relation
to a contract of employment, thereby ensuring a smooth
transition to the new commissioning arrangements. Without
the clause, we would risk the creation of instability for
NHS staff and the possibility that ICBs could lack the
necessary rights, staff and property effectively to commission
primary medical, dental and ophthalmic care. I therefore
commend clauses 16 and 17 and schedule 3 to the
Committee.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to serve with you in the Chair, Ms Elliott. I
wish to speak to amendments 28 and 29, and will
also briefly address a couple of brief points relating to
the clause.
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I am grateful for the Minister’s response—it is handy
to know in advance the likely arguments against the
amendments. I referred to the amendments late on
Tuesday afternoon, with regard to private company
involvement in integrated care boards. We are heartened
to hear what the Minister said about that and look
forward to having those conversations. My original
notes said that the amendments go a little further and
might be a little rich for the Committee’s blood, and
that may well be the case, but they are nevertheless
important.

As I said the other day, the vast majority—around 70%
—of GP services are provided on the general medical
services contracting model, between local and national
commissioners and a GP or GPs and their practice. A
little more than a quarter of services are on the personal
medical services terms, which allow greater local flexibility,
although I understand that the intention is to phase
them out. There is a small but growing number of
APMSs, which we are debating. APMSs allow bespoke
contracting with private companies, with no obligation
for a GP behind them. The Minister mentioned their
being time-limited as an asset; I am not sure that that is
necessarily true. Of course, there has to be flexibility for
commissioners to meet need, but my argument is that
this is being misused and is operating as a loophole for
private companies to enter the market and cream off
profits in a way that I do not think is generally the
direction that service users in the NHS want. Colleagues
should not think that, because the model currently
provides just over 2.5% of contracts, this is in some way
small beer. The largest provider of GP services in this
country is wholly owned by a US megacorporation and
has 500,000 patients on its books. I do not think that is
what our constituents want from their national health
service in England, and I do not think that is what they
expect it to look like either.

Therefore, it is reasonable to use the Bill to try to do
something about it, because this will be the model. It
will grow at pace unless it is checked, and there are
many reasons to tackle the issue. It is not just because I
find the model distasteful, which I do. First, such contracts
are poor value for money. For a registered patient, the
mean payment to an APMS provider is 11% greater
than that to a GMS provider. Of course, the Minister
made the argument on Tuesday that such practices
often serve the hardest cohorts, so perhaps that could
account for the difference, but that is not the case either.
When patients are weighted according to need, the
mean payment is actually 16% greater on APMS
contracts—it gets worse. If we read that across the
entire patient list across the country, it would be the
equivalent of £1.5 billion. That is the risk, if this grows
to be the dominant model. Such contracts also provide
less satisfactory care, with a 2017 survey of nearly 1
million patients finding that APMS services generated
lower levels of satisfaction.

Finally, the contracts are easier to walk away from.
Within the NHS, we already know that when it stops
working for private providers corporately, they are willing
to just walk away from contracts and hand them straight
back. I strongly say to the Minister that such arrangements
are a distortion of the health service’s founding principles.
They are costly, they are of lesser quality and they are
less reliable.

Amendment 28 is designed to stop integrated care boards
entering or renewing such contacts, and amendment 29
would do the same for NHS England. I fear that the
Minister may have slightly catastrophised the impact of
that, because if this was accepted today, there would be
GP services that could no longer operate tomorrow. For
a start, the Bill has an awful long way to go, and I gently
say that if there is anxiety about health organisations
working in advance and presupposing that this will
become law at some point and will be operational in
April, I am afraid that the Government started that a
very long time ago and have already started to fill places
in shadow. I do not think there should be any anxiety
about getting prepared in this way, so that there would
not be a cliff edge.

I am willing to take the argument that perhaps there
is a better and more elegant way of drafting this, and I
would happily accept an amendment in lieu, but what I
cannot accept is nothing at all. Again, the Minister’s
point on Tuesday was very good, because sometimes
there will need to be a way to provide flexibility for very
bespoke services. I think the example he used was
services for street homeless people. Of course, that
might be a very different model from that of the GPs on
my estate. I would accept that as a principle, but the
corporation that has the biggest patient list, at 500,000,
is a bricks-and-mortar primary care service in my
community. That is not a use of flexibility; it is using
that as a loophole.

I do not think that can be right, and I do not think
the answer can be that the provision needs to exist and
therefore we must open this space for that sort of
distortion. We are either saying, “There needs to be
flexibility, and here is the best way of having a flexible
system. Don’t worry—we’ll make sure it is not misused,”
or we are saying that we are happy with such organisations
entering the market. The Government need to say which
one is their preference.

I will make a point about primary care networks
before I move on to clause stand part. Obviously, primary
care networks are not in the Bill, but I put quite a lot of
stock in them. I think that, locally, they will be a very
important unit of organisation of care services in our
community. I want them to work, and I am playing an
active role in the primary care network in my constituency.
I think they have real potential. However, who will lead
them if we lose our GP practices to those who do not
have an interest in our community? The model will
become much more distant and uninterested, based on
finances rather than the local population. I believe that
would be a very, very bad thing indeed. As I say, the
amendments may not offer the best way to close that
loophole, but I have not heard a better one, or indeed a
desire to close it, so I wish to press the amendments to a
Division.

Finally, a couple of quick points on schedule 3, which
we do not intend to press to a Division. We have had
quite a lot of discussion—the Minister touched on
this in the previous stand part debate—about the
arrangement of integrated care systems, such as they
exist. At the moment, we know that NHS England holds
certain responsibilities, the regional teams hold certain
responsibilities and CCGs hold certain responsibilities
at a local level. It is possible, after these reforms, that
CCGs will be replaced by ICBs and the previous
arrangements and responsibilities will remain unchanged,
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with NHS England nationally doing the same things,
the regional teams doing the same things and ICBs
picking up the responsibilities of their predecessors.
I suspect, however, that that is not the intention, so I
want to press the Minister a little bit on that.

The explanatory notes, on page 59, paragraph 286,
state that the functions relating to medical, dental and
ophthalmic primary care sit with NHS England, but
that

“The intention is that Integrated Care Boards will hold the
majority of these functions…in the future.”

Will the Minister expand on that? Does a “majority”
mean two out of the three in a different area? Does he
intend—again, we touched on this the other day—that
this should all be devolved to the 42 ICBs at the same
time, or will there be a sense of when each system is
ready to pick up those important services? If so, what
criteria will that be based on?

Finally, in case we do not come back to this topic—I
do not expect the Minister to have an exhaustive list to
hand—what is the thinking on other NHS England
national and regional functions? Are they likely to be
devolved to ICBs? Can he give an example of what sorts
of things might be retained? He mentioned that we
would want to retain specialist commissioning at a
national level. The final question is this: is it ICB by
default unless there is a very good reason why it cannot
and therefore it has to be done at a national level, or is it
at a national level unless it is proven that ICBs are
competent to take it on? The answer may be a bit of a
mixed economy, but if that is the case, I am keen to
know what criteria he will use, or the Secretary of State
will use, to make those decisions.

Karin Smyth: I rise to support my hon. Friend the
Member for Nottingham North, who made an excellent
case for amendments 28 and 29. While on a primary
care trust board, I commissioned APMS contracts under
a previous magnificent Government—I am not saying
this one’s not magnificent, but—because they offered
flexibility. Then, as now, they were a sign of a failure of
the system and the model of primary care contracting
to deliver, particularly in areas of high deprivation. To
provide flexibility in Bristol, for example, we had an
8 am to 8 pm service in the city centre to allow better
access for people in the city centre, partly to drive down
demand on emergency care services, which is a circle
that we just keep on going round. Whether they worked
or not is a bit of moot point, but it is a model and it is
clear that something is needed—I would certainly concede
that—so I understand the Government’s difficulty here
with having something that is flexible.

I was slightly concerned when the Minister said that
the APMS model would be developed further. I wonder
if he wants to come back on that. We have to accept
that they are problematic at the moment and we would
like to see them go because of that. They are now being
used as a back door, a very unfortunate one, for large
private companies to start hoovering up general practices,
which is, yet again, a sign of failure as to why they
cannot survive in their environment. If they are going
to be developed further, that is something we would like
to hear more about. If not now, perhaps the Minister
responsible could come back to us on that. Patients are
always surprised when they find out that their GP is a

private contractor. I accept that this is a difficult area to
be completely black and white on. We are certainly in
favour of flexibility in developing services in areas of
high demand where, for reasons around capital or the
type of contract, a GP might enter into partnerships.
We know that the workforce is changing rapidly and the
model of partnerships is not as attractive and is not
recruiting people into the service. It is—not to overuse
the word—a crisis.

I am sure we have all been contacted by various
bodies representing GPs in our own constituencies.
They are fearful not just about the current pressures,
but the future attractiveness of primary care. We are not
going to get into the future model of the contract today,
but I always pity the poor Minister who has to negotiate
the contract.

2.30 pm

Edward Argar: I fear she is sitting behind me.

Karin Smyth: It is not a negotiation that anyone looks
forward to with relish, but we need to take a good,
strong look at the model now. This policy is not the
route, and my hon. Friend the Member for Nottingham
North has described perfectly why it is not. It is of deep
concern. These large organisations are not part of the
local community. It is completely against the thrust of
this Bill, which is about place-based, locally accountable
systems. The Government would be wise to take his
advice and perhaps come back with something else. We
seek assurance that this policy is not being developed
further, because that would be of even greater concern.

Edward Argar: I can reassure the hon. Member for
Bristol South. I fear she misheard me when I was saying
that we were encouraging primary care commissioners
to go further in developing primary care provision—that
was not necessarily this model. Forgive me if I was
unclear on that, and I hope that gives her a little
reassurance on that point.

To address a number of the other points that the
shadow Minister primarily made, I suspect his fears are
not borne out in reality. I suspect he will none the less,
as we cannot accept his amendment, press it to a vote to
highlight the issue, and that is his prerogative. I come
back to the point that flexibility in this space is hugely
important. The examples given by the hon. Member for
Bristol South about the challenges in primary care
provision are a good argument for why we need this
flexibility. We know that some practices, which are GPs’
private businesses contracted to the NHS, on occasion
will collapse or a partner will retire and a surgery will
cease to operate, especially if no one wishes to take it
over. Therefore it is important that these flexibilities are
available to commissioners to ensure GP practice coverage.

Karin Smyth: Just to be clear—my apologies for
mishearing the Minister previously—such closures are
a sign of failure. The answer is to negotiate the contract
better and to modernise a clear contract, not to use this
vehicle. That was my very clear point.

Edward Argar: I take the hon. Lady’s point, but it
would be a sign of failure not to build flexibility for all
eventualities into the arrangements we have at the disposal
of commissioners and into what my hon. Friend the
Member for Bury St Edmunds is trying to do to build
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resilience into the system. I very much hope that she will
continue to do so, or will ascend in the next few hours to
something else. That is why flexibility is at the heart of
this measure and why we cannot support the amendment
of the hon. Member for Nottingham North.

I will try to address a couple of points that the hon.
Gentleman made. We envisage PCNs continuing to play
a hugely important role locally in the provision of
primary care services. My GP is actively involved in the
local PCN in Leicestershire. I know, whenever I speak
to him, just how much it has done, particularly in the
past 18 months, to build resilience into the system and
make sure it works. I know the value of those PCNs
more broadly in, for want of a better way of putting it,
more normal times.

The final thing the hon. Gentleman asked about was
the delegation of currently nationally commissioned
functions down to ICBs. The short answer is that he was
right in his supposition that this is not a binary, one-size-
fits-all measure. The reality is that NHS England will be
looking at which ICBs and ICS areas are sufficiently
developed that they can take on additional commissioning
responsibilities. If he and I sat down, we would probably
have a fair sense of which ones were already well
advanced. It may be some where there is a mayoralty
and there is already a significant amount of devolution
in one or two areas. It may be others. We heard from
Dame Gill Morgan in Gloucestershire, who clearly has
a highly developed ICS in that area. I would be reticent
about setting a black-and-white thing on meeting some
criteria. There is a degree of subjectivity, which is why
we will be reliant on the expert advice of our colleagues
in NHS England, and they will make these decisions in
the appropriate way.

I hope that gives the hon. Gentleman some reassurance
on the broader clauses and schedule stand part. I fear I
have not persuaded him in respect of his amendments,
but it was worth a try.

Question put and agreed to.

Clause 16 accordingly ordered to stand part of the Bill.

Schedule 3

CONFERRAL OF PRIMARY CARE FUNCTIONS ON

INTEGRATED CARE BOARDS ETC

Amendment proposed: 28, in schedule 3, page 126, line 28,
leave out “person” and insert
“general practitioner, GP partnership or social enterprise providing
primary medical services”.—(Alex Norris.)

This amendment would prevent an integrated care board from entering
into or renewing any Alternative Provider Medical Services (APMS)
contract.

The Committee divided: Ayes 5, Noes 9.

Division No. 7]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

NOES

Argar, Edward
Churchill, Jo

Davies, Gareth

Davies, Dr James

Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Throup, Maggie

Timpson, Edward

Question accordingly negatived.
Schedule 3 agreed to.
Clause 17 ordered to stand part of the Bill.

Clause 18

COMMISSIONING ARRANGEMENTS: CONFERRAL OF

DISCRETIONS

Question proposed, That the clause stand part of the Bill.

Edward Argar: Clause 18 amends section 12ZA of
the NHS Act 2006, which currently relates to commissioning
arrangements by the board and the CCG. Elsewhere in
the Bill, this has been updated to refer to newly merged
NHS England and ICBs instead. The purpose of the
clause is to allow those arrangements to be efficient and
work smoothly so that ultimately patients are provided
with the best service.

In essence, the clause would allow NHS England and
integrated care boards to choose to enter more flexible
arrangements with providers of NHS services, allowing
flexibility for providers to tailor services to best meet
the health needs of the population. For example, the
management of long-term conditions such as diabetes
can have complex care pathways. An integrated care
board, through its commissioning arrangements, could
allow a local trust to determine the range of services
that will meet these needs in the local area. This includes
the trust subcontracting services to other providers
where they are best placed to provide some of those
services.

The flexibilities provided by this clause will add to the
ability of commissioners and providers to work together,
using each other’s expertise to get the best outcomes for
the entire system. I therefore commend the clause to the
Committee.

Question put and agreed to.
Clause 18 accordingly ordered to stand part of the Bill.

The Chair: We now come to clause 19, to which 15
amendments have been tabled. Although amendments 77
to 79, 4, 56, and 80 to 82 have not been selected for
debate as no member of the Committee has signed
them, if any Member wants to move those amendments,
would they please indicate?

Clause 19

GENERAL FUNCTIONS

Justin Madders: I beg to move amendment 45, in
clause 19, page 16, line 2, at end insert—

“(c) make arrangements to ensure that patients can access
services within maximum waiting times in
accordance with their rights in the NHS
Constitution.”

This amendment places a duty on each integrated care board, in the
exercise of its functions, to meet maximum waiting time standards.

The amendment would insert in clause 19 a new
requirement on integrated care boards, in addition to
the many requirements set out in the clause, to ensure
that patients could access services within the maximum
waiting times as set out in the NHS constitution. I
expect the Minister will tell us that those requirements
are already set out in the constitution and that the
amendment is therefore unnecessary, but if the answer
is that that is an effective tool for ensuring compliance,
by any account it has failed.
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In every aspect of performance, the NHS has gone
backwards in recent years and there can be no doubting
the strength of connection between that going backwards
and the decade of austerity that the NHS has endured.
It is more than five years since the 18-week standard has
been met, and that has led to the record waiting lists we
see now. In case there is any doubt about this, let me put
it on the record that waiting lists were already at record
levels before the pandemic, and despite all the fanfare
from the Prime Minister following the national insurance
rise, we still do not have a guarantee that they will go
down during this Parliament.

Let us not forget why the last Labour Government
introduced the standards. Years of underfunding under
the 1979 to 1997 Conservative Government led us to a
dark place. People were waiting months—sometimes
years—to access treatment, and that was rightly identified
as a priority to fix by the last Labour Government, who
wanted to let record investment into the NHS, but also
wanted to ensure that that investment was targeted and
effective so that the NHS could be judged on its
performance. As a result, the targets were introduced.

Targets and funding combined proved to be effective,
which is why, by the time the Labour party left office,
the NHS had record satisfaction levels and waiting
times that today’s Secretary of State can only dream of.
Little wonder the rhetoric in recent months has increasingly
been that of scepticism about the benefit of such targets,
culminating in the Secretary of State’s words at the
weekend that the targets are, in fact, “nonsense”. Well, I
think we can see what is going on. Targets have got
hopelessly out of reach and there is no real plan for to
how to change that, so the Government seek to undermine
and ultimately change—or remove altogether—the targets,
so that poor performance is disguised or played down.

That does a disservice to the patients who are waiting
months—in some cases, sadly, years—for the treatment
that they are entitled to. Most of those people will be in
significant pain. All will be unable to live their lives to
the extent that they would like. Some may be unable to
work or undertake other physical activities. We do not
need to go through the full list; we can all understand
the impact that waiting for treatment can have on
individuals. In many cases, their lives are effectively put
on hold. They deserve better. The amendment would
make it clear that their rights as patients under the
constitution meant something and that the ICBs should
be expected to focus on delivering those standards.

Edward Argar: I am grateful to the shadow Minister
for tabling the amendment and giving us the opportunity
to debate it. Of course we understand the importance of
reducing waiting times. The Government are committed
to increasing activity, tackling backlogs and ensuring
that patients can access timely healthcare, backed up by
the record investment announced by the Prime Minister
and the Chancellor—indeed, some might agree, to a
degree copying what the Labour Government did in
putting up national insurance.

For instance, to tackle backlogs and drive up
activity, the Government are providing £2 billion of
elective recovery funding, which is double our previous
commitment, and we are working to encourage innovation
to help patients to get the care they need. In his remarks,
the shadow Minister highlighted funding. I would point

out to him the fact that, despite inheriting a note saying
“Sorry, there is no more money,” we have continued to
increase spending on the NHS.

2.45 pm

Let me turn to the specifics. The amendment would
require all integrated care boards to make arrangements
to ensure that patients could access services within
maximum waiting times, in accordance with their rights.
The NHS constitution—the shadow Minister was ahead
of me—sets out the principles and values that underpin
the NHS in England. It is a declaratory document, as
the rights expressed in it are established by legislation
that is independent of the constitution itself. It contains
further pledges with which the NHS has committed to
seek to comply as far as possible, but which, he would
rightly say, are not legally binding.

The patient right on waiting times in the constitution
encompasses both the 18-week referral to treatment
standard and the two-week cancer standard, which are
given statutory effect through regulations. A constitution
pledge on waiting times encompasses a number of other
non-statutory waiting time standards. The requirements
in relation to waiting times provided for in the standing
rules create a legal duty on the relevant NHS bodies to
which they relate. That is in addition to the duty that all
those who commission or provide services on behalf of
the NHS have to have regard to the NHS constitution
when exercising their functions.

The enabling power under which the standing rules
regulations are made is being amended by the Bill to
apply to ICBs. Amendments to regulations to confer
the relevant duties on ICBs will also be made to coincide
with the establishment of ICBs. Furthermore, it would
not be appropriate to apply a requirement to ICBs in
relation to all the waiting times in the NHS constitution,
as some may fall, largely or partly, outside their control—for
example, services commissioned nationally by NHS
England. For those reasons, we cannot support the
amendment, and I will try my luck in encouraging the
hon. Gentleman to withdraw it.

Justin Madders: I am grateful for the Minister’s vain
attempt to persuade me to withdraw the amendment,
although he rather missed the central thrust of its
purpose, which is, of course, to point out that this is not
just about funding; it is about focusing that funding.
That is why the targets were introduced in the first
place.

We believe it is important that ICBs are also given
that focus; we could call it an incentive or a prioritisation.
They should be keen to be seen to be delivering that.
This is such an important part of the NHS—how are
we to judge each ICB’s performance if we do not know
how they are performing on waiting lists? This is an
important area. We think the general tone and the
rhetoric from the Government are that waiting targets
are not of significance, so this is an opportunity for
them to put right some of the stories that go around in
respect of that by supporting the amendment. We will
press the amendment to a vote in any case because we
believe that this is an important matter, and it should be
put on the record.

Karin Smyth: I will not repeat my comments of the
other day with respect to an amendment that suddenly
disappeared from the amendment paper without my
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noticing. The point I was making was that targets do
drive behaviour, and we learnt something in that magnificent
drive down from the Conservative Government’s target
of 18 months to wait on a list, which seemed acceptable
to them at the time. The wait is beyond that now for
many services, which seems acceptable to the Government
now, although it is completely unacceptable to everyone
in my constituency.

We must consider the managerial and clinical effort
involved in focusing on those waiting lists, which, as I
have said previously, is about making contact with all
those patients, assessing their condition and seeing how
it has ordinarily deteriorated once on the waiting list.
Sadly, many people have died while on those waiting
lists. That effort is huge, and it will require focus.

The Government are asking us all to pay a bit more
towards the health service, and most of us are conscious
of the fact that that is needed. We can debate how it is
being done, but we should know what it will get us. We
should absolutely be clear to our constituents—given
that they have suffered so much, particularly during the
pandemic—that the previous standards were not acceptable,
and were not being met, and that it is completely
unacceptable to ask people to pay more without their
having any idea of what that will bring, or indeed of the
Government’s intent with regard to how long they think
it is acceptable for people to be on a waiting list.

It is also hugely onerous on the clinical managerial
staff to manage these waiting lists in the way that they
are, which is hugely inefficient. This is a really bad sign
of the flow through the system; we have bottlenecks
throughout. It will come back to haunt the Government
and whoever is speaking on their behalf at this time—I
have no doubt about that. I say that with sorrow because
it is miserable all round. The Government would be
wise to make some kind of assessment of what they
think is an acceptable time to wait for various treatments,
so that would be clear to people. Supporting our
amendment would give some indication of good faith,
at the very least.

Justin Madders: My hon. Friend has described the
amendment very well, and it would be good to know the
Government’s intentions in respect of waiting lists,
because we consider the rhetoric a distraction and a
nuisance. It is politically convenient for them to have
such headlines. We want to put the amendment to the
vote.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 8]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

NOES

Argar, Edward
Churchill, Jo
Davies, Gareth
Davies, Dr James

Gideon, Jo
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

Question accordingly negatived.

Edward Timpson (Eddisbury) (Con): On a point of
order, Ms Elliott. I apologise for interrupting the flow
of the sitting, but it will not have escaped your notice
that my amendments 55 and 54 to clause 20 are coming
up soon. As luck would have it, the debate will coincide
precisely with the time at which I am due in Westminster
Hall to discuss the progress of the Government’s
implementation of the recommendations of the Timpson
review. It is very difficult for me to avoid being present
in Westminster Hall. As luck would further have it, my
hon. Friend the Member for Vale of Clwyd is happy to
move the amendments on my behalf, as well as speak to
them. I hope that is acceptable, and I apologise for
having to absent myself for a short period in order to
fulfil my duties in another part of the House.

The Chair: That is absolutely fine. I thank the hon.
Member for advising the Committee of that.

Justin Madders: I beg to move amendment 58, in
clause 19, page 17, line 4, at end insert
“through working with innovation and life sciences ecosystems,
facilitated by Academic Health Science Networks, to ensure
patients and the public have timely access to transformative
innovation.”

This amendment would mandate Trusts to work with AHSNs to
promote innovation in health services.

Innovation has allowed us to conquer certain diseases
and come up with better and more effective treatments
for others. It is integral to societal progress and is a
major source of inspiration, new opportunities and,
indeed, new financial burdens for the NHS. Most
importantly, it means improved outcomes for patients.
Innovation needs to reach patients if we are to get the
full benefit of the many incredibly talented people who
make up our academic and research community.

Academic health science networks have an informal
role in the NHS, and there is no obligation on any CCG
to work with them to ensure that new, innovative medicines
are available. There are 15 academic health science
networks across England, which were established by
NHS England in 2013 to spread innovation at pace and
scale, improving health and generating economic growth.
Each network has a distinct geography, covering a
specific population in each region—it almost sounds
like an integrated care system, but there are not quite as
many. They are the only bodies that connect to the NHS
and the academic organisations, and are catalysts that
create the right conditions to facilitate change across
health and social care communities with a clear focus,
as we believe should be the case, on improving outcomes
for patients. We think they are uniquely placed to
underline and spread innovation at pace and scale,
driving the adoption and spread of innovative ideas and
technologies across large populations, but their effectiveness
rests on their ability to bring people, resources and
organisations together quickly, delivering benefits that
could not be achieved if they operated in isolation.

Everything those bodies do is driven by two imperatives:
improving health and generating economic growth in
our regions. They are the only partnership bodies that
bring together all partners across a regional hub economy
to improve the health of local communities. They have a
remit from NHS England to occupy what is effectively a
unique space outside the usual NHS service contracts
and performance management structures, enabling them
to collaborate to foster important solutions.
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Those bodies use local knowledge to harness the
influence of partners to drive change and integrate
research within health improvements. They are interested
in seeing healthcare businesses thrive and grow, creating
jobs, bringing investment and seeing the system improve.
They have a different focus, but they share the following
priorities: promoting economic growth; fostering
opportunities for industry to work effectively with the
NHS; diffusing innovation; creating the right environment;
and supporting collaboration across boundaries to adopt
and spread innovation at pace and scale. They improve
patient safety by using knowledge, expertise and networks
to bring together patients, healthcare staff and partners
to determine priorities and to develop and implement
solutions. They optimise medicine use—[Interruption.]
Perhaps I have predicted what the Minister was about
to say?

Edward Argar: I am envying the shadow Minister’s
breath control as he runs through his list.

Justin Madders: I am merely trying to ensure we
make good progress today.

Those bodies ensure medication is used to maximum
benefit, including safety and making efficient use of
NHS resources. They improve quality and reduce variation
by spreading best practice—we often talk about the
variation among outcomes across different parts of the
country. They put research into practice, collaborate on
national programmes, and have a unified focus on various
initiatives, including the NHS innovation accelerator
and patient safety collaborative programme.

The amendment would bake in that good work, some
of which I have outlined, by including those bodies
within the scope of proposed new section 14Z39 of the
National Health Service Act 2006 regarding innovation.

Karin Smyth: I rise to support my hon. Friend. We
have rightly criticised much of what has happened in
the last few years, but we should also remember that
some amazing partnerships and networks have developed,
including in my area—Bristol, north Somerset and south
Gloucestershire—with the universities and others in
both primary and secondary care, bringing together
clinicians, researchers and so on. They stumbled initially
as things were difficult at the beginning, but they have
come together very well. They are well regarded—variable
but well regarded—and are a useful source of innovation
coming together, so I fully echo my hon. Friend’s comments.

Edward Argar: I am grateful to the shadow Minister,
the hon. Member for Ellesmere Port and Neston, for
facilitating the debate on this matter, and, as I said, I
admire his ability at pace and fluently to rattle through
a long list of examples.

As the shadow minister said, the amendment relates
to the role of ICBs and ICPs in relation to innovation.
First, I want to reassure the Committee that I share his
view on the vital importance of research to the NHS
and the UK more widely. We are committed to being a
research superpower and fully support research and
innovation in the NHS and the public being given
timely access to transformative medicines and treatments
resulting from that innovation.

The example we would all use at the moment is
vaccine development. That is a phenomenal example,
and it is at the forefront of many of our minds. That is
why we have replicated the research duty on CCGs for
ICBs to continue a system that has been working well.
We are fully supportive of research and ensuring that
effective health, public health and social care services
are delivered, but we cannot support the amendment.

3 pm

Amendment 58 would require integrated care boards
to work with innovation and life-science ecosystems,
facilitated by the Academic Health Science Networks.
We welcome collaboration and co-operation but we do
not think it is appropriate to focus solely on the Academic
Health Science Networks as the facilitator of such
collaboration and co-operation. The AHSN is a non-
statutory entity, and although it is a valuable addition
to the sector, a range of other bodies—including the
National Institute of Health Research, through
infrastructure such as the NIHR applied research
collaborations, the clinical research network and UK
Research and Innovation, not to mention the large
numbers of research charities and other partners—could
be relevant both now and in future. Applying the
requirement in the amendment would risk giving ICBs
an artificially narrowed focus and therefore potentially
miss other opportunities.

Secondly, the existing duty does not specify how
integrated care boards must act to promote innovation.
It is right to allow for flexibility, which encompasses
working with others but is not limited to doing so.

I hope that I have given the Committee some reassurance
on the importance and value that we attach to research
as a key part our health and care system, and also
explained why we think it is right for ICBs to have a
duty to promote research on relevant health service
matters and to use evidence from such research, without
our being over-prescriptive as to how they should do so.
I hope that I have offered the shadow Minister, the hon.
Member for Ellesmere Port and Neston, some reassurance
and words of comfort.

Justin Madders: I am grateful for the Minister’s
comments. The Opposition would not want to be accused
of being over-prescriptive—that is certainly not what
we intend. I appreciate what the Minister said about not
wanting to limit the role of ICBs and he made a good
point about the vaccine roll-out being a pertinent example
of how innovation can be of huge benefit. That may be
at the forefront of his mind because there is now a
vacancy in the Department in the role of Minister for
Covid Vaccine Deployment; the Minister may be looking
to add to his already extensive portfolio.

I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Chris Skidmore (Kingswood) (Con): I beg to move
amendment 7, in clause 19, page 17, line 7, leave out
from beginning to end of line 9 and insert—

“(a) support the conduct of research on matters relevant
to the health and care system,

(b) work with universities and other research settings to
support the development of the health research
workforce and careers, and
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(c) promote the use in the health and care system of
evidence obtained from research.”

This amendment would require Integrated Care Boards to work with
universities to support research in their local health and care systems.

The Chair: With this it will be convenient to discuss
amendment 8, in clause 19, page 17, line 13, after “1F(1)”,
insert “and work with universities and colleges”.
This amendment would require Integrated Care Boards to work with
universities and other education providers to promote education and
training in their local health and care systems.

Chris Skidmore: The amendments would place a legal
duty on integrated care boards to support and promote
the use and development of research in their local
health and care systems. The existing legislation talks
about the health system; this is the Health and Care
Bill, so it makes sense that the duty to promote research
should also promote research in care settings.

Importantly, amendment 7 would promote and support
the conduct of research alongside universities, which
drive research outputs and innovation in healthcare. We
would all agree that that has been highlighted throughout
the pandemic: if it was not for our universities, we
would not have all received a vaccine, in respect of
which the United Kingdom has been at the forefront of
research and innovation.

In the specific context of the Bill, it is important to
require ICBs to engage with universities and other
research settings on the development of the healthcare
research workforce. ICBs will have a vital role in ensuring
that we have sufficient numbers in not only the health
workforce but the healthcare academic workforce, which
is key to overall healthcare workforce sustainability.
That is particularly important for the development of
the clinical academic workforce. Clinical academics work
in higher education institutions, conducting cutting-edge
research and educating the future workforce while also
providing clinical expertise to health and social care
services. Because they remain clinically active, their
research is grounded in clinical practice and questions
that matter to services and patients.

Data from the Medical Schools Council staffing survey
shows that although the total number of NHS medical
consultants and GPs has risen by 40% over the past
15 years, the numbers of clinical academic have simply
not kept up to pace—in fact, they have decreased, from
7.5% to 4.2% of the workforce. The proportion of
clinical academic GPs has remained stable, but at just 0.4%
of the GP workforce. Furthermore, less than 0.1% of
the workforce in nursing, midwifery and the allied health
professions are clinical academics. Increasing clinical
academic capacity is essential to advancing evidence-
informed practice and innovation in healthcare in the
future. The point here is that expansion of the healthcare
programme of student numbers on the UK Government’s
intended scale also requires an expansion of the number
of healthcare academic staff.

The 2019 academic staffing centres of the Council of
Deans of Health identify challenges for universities in
recruiting staff and an ageing academic workforce in
healthcare subjects. In England, 36% of academic staff
are over the age of 50, and 9% are over the age of 60.
That suggests that the academic workforce is significantly
older than the healthcare workforce as a whole. It
suggests that, within the next 15 years, almost half of

the academic staff will be at or near retiring age, with
many already likely to have retired. Without significant
renewal of the academic healthcare workforce, not enough
staff will be left to keep up with the number of students.

It is key that senior leaders in both the higher education
and the healthcare sectors cultivate a culture of support
for clinical academics. ICBs, health and social care
providers and universities need to work in partnership
to support clinical academics and clinical staff interested
in secondments or joint appointments to universities.
There should be opportunities for clinical staff to obtain
experience and skills in teaching and also in research.

Amendment 7 ensures that ICBs remember their
responsibilities to research, to local research priorities
and to developing a local clinical academic research
workforce, and universities are vitally involved in that
important work. I think I am the only Member of this
House who has been both a Health Minister and a
Universities Minister twice. When I went into the
Department of Health and Social Care, we were talking
about integration between healthcare settings and social
care settings. We have a similar problem with integration
when it comes to looking at the medical workforce and
ensuring that the education settings and the healthcare
settings also integrate better together.

Amendment 8 returns to this point. It would require
integrated health and care boards to work with universities
to promote education and training in their local health
and care systems. Universities are committed to co-creating
healthcare services through working with practice partners,
further education colleges and other stakeholders to
plan and deliver the future workforce. I know that,
when we come to clause 33, we will be talking about
workforce planning at length, but this amendment would
help to enable us to plan in advance to mitigate some of
the problems that come with workforce planning for
the future.

Universities are rooted in their local and regional
communities and focus on improving healthcare outcomes
and driving up economic and social wellbeing through
providing programmes to meet skills gaps in those local
areas. This is highlighted through the work of the
universities during the pandemic, including the University
of the West of England in my own locality hosting a
Nightingale hospital, and the deployment of thousands
of healthcare and medical students and some academic
staff within clinical practice to expand the NHS workforce
at the height of the pandemic. We all want to pay
tribute to those medical students who, with no extra
salary, gave up their time to volunteer to help staff on
some of those covid wards at the time.

In England, universities currently sit on local workforce
action boards and on sustainability and transformation
partnerships to ensure that education is central to local
healthcare planning. The amendment ensures that
universities and colleges continue to be actively engaged
by ICBs to plan and deliver on local workforce needs
and priorities to ensure a sustainable workforce. This
should take place alongside continued work with Health
Education England.

Healthcare programmes are holistic and necessarily
constituted of theory and practice components. For
example, a registered nursing programme consists of
4,600 hours of education across three years—2,300 hours
of academic learning and 2,300 hours of theory learning.
Universities and their practice placement partners need
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to be involved in national and local workforce planning
to ensure that there is adequate placement capacity in
the system. As I saw when I was a Health Minister,
placement capacity has long been recognised as a constraint
to sector growth. Even if the hospitals wanted to expand,
they did not have the placements to be able to deliver on
the demand that was there.

ICBs must be involved in developing placement capacity
and innovation and work with partners to increase
placement opportunities outside the NHS, including in
private healthcare, the third sector, social care, research
and teaching, and international exchange. ICBs also
need to work with education providers to think about
developing education placements to support digital
innovation and online and blended delivery, particularly
considering the learning we have from the pandemic.
That will help to support higher education institutions
to manage the continued challenges posed by placement
capacity problems, considering health service pressures.

Requiring ICBs to work with universities and colleges
is also key to ensuring the success of healthcare
apprenticeships and new technical qualifications such
as T-levels. Universities work in close collaboration
with local employers to develop and deliver healthcare
apprenticeships. They are also committed to ensuring
smooth articulation between further education and higher
education, and universities are working with colleges to
ensure that the healthcare T-levels and the new higher
technical qualifications are rolled out successfully.

The amendment would ensure that the planning of
future workforce numbers and sufficient placement capacity
for all learner routes must be developed in partnership
with education providers. That is crucial.

Alex Norris: I congratulate the right hon. Gentleman
on his amendments and the case he made for them. I
hope that he remembers with fondness his visit to the
University of Nottingham and Nottingham Trent
University when he was Universities Minister. He will
have seen then the significant role that they play in our
community, and I think they provide a good model for
some of the things that we are talking about. I hope the
Minister will address the points about clinical academics
in particular. They were very well made, and I thought
the right hon. Member for Kingswood also provided
the basis for what will be a really interesting discussion
on clause 33.

What attracts me to amendment 7 is that it is really
important to send a signal to the leaders of integrated
care boards that we want research to be central to their
mission, as NHS Providers said in its evidence, and that
we do not see them solely as administrators of health
and care spending on a day-to-day basis, who every
winter have to engage in collective crisis management to
keep the lights on. We have much broader horizons in
mind for them. If this is about new and enhanced
models of more integrated care, we have to harness the
expertise of academia. Hopefully, if this was effective
and worked as a two-way process, with academics learning
from inside the system and the systems learning from
best practice from around the different footprints, that
would be really powerful.

That relates neatly to the point about inequalities,
from the beginning of our line-by-line consideration.
The argument in favour of making that a priority was

not about some sort of quixotic search for solutions or
saying that something must be done, so let us just do
something; rather, it is about taking evidence-based,
high-quality interventions that work and putting them
to work elsewhere. The sort of insights that amendment 7
proposes would certainly do that.

When I read amendment 8, my first instinct was, “I
wish I had tabled it,” because I think it is great. We want
to foster a culture where we invest in and develop our
people. That is true whatever someone’s role is in the
health and care service. Of course, that is really important
in the NHS, and we all have a clear picture of what that
looks like, but it is even more important in social care.
We undervalue the role of social care in so many
aspects, obviously and most tangibly in pay and conditions,
but we also do not invest in people. Imagine how much
more attractive a career in care would become if someone’s
training prospects went beyond the limited ones offered
by whoever their employer happens to be and instead a
wealth of other opportunities and courses backed by
top higher education providers in their community was
opened up.

My family’s life was transformed by the impact that
night school had on my mum’s skills. She progressed
from being an unqualified person working in childcare
and turned that from a job into a career. That was
completely transformative, not just for her life but for
mine and my sister’s. How terrific would that sort of
picture be for people entering the care profession. It
would be a wonderful thing. So there is a lot to go at
here, and I am very interested in hearing the Minister’s
views on how we can try to foster that culture, if not
through amendments 7 and 8.

Dr James Davies (Vale of Clwyd) (Con): I rise to
speak in support of the agenda raised by my right hon.
Friend the Member for Kingswood in his amendments 7
and 8 and the need for integrated care systems to ensure
that NHS organisations for which they are responsible
conduct and resource clinical research.

I think all would agree that the UK life sciences
sector is world-leading. That was evidenced during the
pandemic by the way in which early PCR testing was
brought forward for covid, by the recovery trial and by
vaccine development and so on. In this country, however,
the location of existing activity is all too often limited.
We have world-renowned centres of excellence, often
associated with teaching hospitals. I would do nothing
to weaken that. The Government’s levelling-up agenda
needs to extend involvement in such activity across the
country. But at the same time, it can strengthen what
Britain has to offer to patients and the world as a whole,
bringing economic benefit to the country as well as to
the NHS through increased income.

3.15 pm

Of course, I am a general practitioner. As a clinician,
I would argue that research adds interest to the role. It
can improve job satisfaction, reduce burnout and is of
course a form of continuous professional development.
That research element may make roles in more peripheral
or less affluent parts of the country easier to recruit to.
The amendment does not relate to Wales, but I know
that Glan Clwyd Hospital in my constituency would
benefit from closer research links with the teaching
hospitals in Liverpool and Manchester.
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Better patient outcomes can of course arise directly
from involvement in trials and indirectly through a
better functioning health system. I would argue that
research needs mandating as it is otherwise all too often
pushed to the back of the queue in a short-sighted
attempt to maximise clinical output from staff. I would
be grateful if the Minister considered that as the Bill
proceeds.

Edward Argar: I am grateful to my right hon. Friend
the Member for Kingswood for tabling his amendments
and allowing us to have this debate. As has been mentioned,
he was both my distinguished predecessor in this role
and a very distinguished Minister for universities and
research.

Amendments 7 and 8 relate to requiring ICBs to
work together with higher education institutions and to
their research duty. With the consent of the Committee,
and with yours, Ms Elliott, I will start with amendment 8
and revert to amendment 7. Amendment 8 would alter
the statutory duty placed on ICBs to promote education
and training when exercising their functions to assist
the Secretary of State and Health Education England
in the discharge of their statutory duties. The Government
believe that integrated care boards should promote
education and training for people who are employed or
considering becoming employed in the provision of NHS
services, and that is what proposed new section 14Z41
of the National Health Service Act 2006, in clause 19,
achieves that. This provision mirrors the duty currently
imposed on clinical commissioning groups. In discharging
the duty, ICBs will invariably work with higher education
institutions as well as other educational providers as
they consider appropriate.

At this point, the Department does not think that it
necessary to mandate specific details of how ICBs should
discharge that duty under proposed new section 14Z41,
particularly as NHS England will have a power to issue
guidance to ICBs on the discharge of their functions,
which should serve to clarify the system. The draft
guidance published by NHS England and NHS
Improvement in August 2021 states that the delivery of
ICBs’responsibilities will include working with educational
institutions to develop the local future workforce across
the health and care system. We believe that that guidance
sends a strong signal to the system of the importance of
the issue, reinforcing the statutory duty that ICBs will
be under to promote education and training. Furthermore,
it is worth noting in that context that ICBs will not be
the only place in the system where engagement with
higher education institutions will be taken forward.

HEE works extremely closely with higher education
institutions and other education providers both nationally
and through non-statutory regional people boards, jointly
with NHS England, to ensure that the education and
health systems are producing the right number of people
with the right skills for our NHS. For example, Health
Education England has already offered to support ICBs
through the provision of workforce development support.

I will now turn to amendment 7, before wrapping
both amendments together. I start by reassuring my
right hon. Friend and other hon. Members who have
spoken in this debate that the Government remain fully
committed to supporting research as part of our NHS.
Currently, clinical commissioning groups are under a
duty to promote research; the Bill places the same duty
on integrated care boards. That duty is discharged in a

variety of ways—for example, with some CCGs having
research strategies or research offices, providing details
on how people can participate in research locally, or
being partners in research organisations. Rather than
being direct funders or directly conducting research
themselves, the role of integrated care boards is to
facilitate and enable research.

A duty to promote research gives greater flexibility
for integrated care boards to determine how best and
most effectively to engage with and encourage research
in their local system. For example, NHS Liverpool
CCG is the host organisation for the National Institute
for Health Research Applied Research Collaboration
North West Coast, while NHS Norfolk and Waveney
CCG has a dedicated primary and community care
research office, which works with a range of stakeholders,
including academics, to develop and support the delivery
of healthcare research across the area.

The amendment would modify the research duty on
integrated care boards by replacing a requirement to
promote research on relevant health service matters
with one to “support the conduct” of that research. It
also contains an additional requirement for ICBs to
work with universities and other research settings to
support the development of the health research workforce
and careers.

We believe that there would be relatively little practical
impact from changing the duty to one of supporting the
conduct of research, and that there would be the potential
to cause some confusion to staff moving from CCGs to
ICBs as to what was expected of them. On the question
of developing the health research workforce and careers
by working with universities and other research settings,
there is a risk in highlighting universities in particular,
as that might imply an exclusion of other education
facilities, although I know that that is not the intent.
Furthermore, I have already highlighted the effectiveness
of the proposed education and training duty, which
includes the research workforce. Finally, the duty in
relation to promoting the use of evidence and research
is already part of the existing ICB duties.

I hope that, given those reassurances, my right hon.
Friend the Member for Kingswood will not feel that he
has to press his amendments to a vote. I look forward to
continuing to speak with him as proceedings on the Bill
continue, to ensure that when it becomes law, we end up
with something that accurately reflects what we need in
order to carry on being a powerhouse of innovation
and research.

Chris Skidmore: I thank the Minister for his considered
comments on these amendments. They are probing
amendments, and I do not intend to press them to a
vote. I hope, however, that the Department will consider
not only the discussion that we have had in Committee
today, but a letter that was sent to the Minister’s office
on 14 September from Universities UK, the Medical
Schools Council and the Council of Deans of Health,
which have all signalled their support for a form of
words in an amendment that recognises the potential
difficulties about placement planning and the opportunities
represented by putting measures in the Bill about ICBs
demonstrating integrated working.

I have been in Bill Committees before—I am now
legislating to take out a lot of what I legislated for
10 years ago, when I was dealing with what became the
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Health and Social Care Act 2012. These Bills do not
come around very often, so we have a fantastic opportunity,
as the oral evidence sessions demonstrated, and I fully
appreciate it. I have removed and re-tabled one of my
amendments, to clause 33, as a result of the feedback
from the oral evidence sessions.

There is a tension about how prescriptive we should
be when the very culture of the Bill is about locally led
practice and delivery and ensuring that we give health
service managers and clinicians the opportunity to decide
what is best for their local areas, so I do appreciate that
prescription here may be unnecessary, but I felt it was
important that I raised this as an opportunity to make a
change in the Bill.

When it comes to clause stand part, I would like to
speak more generally on clause 19 about the value of
research, which my hon. Friend the Member for Vale of
Clwyd has spoken about. I think we have an opportunity—it
is one that I do not want to miss—when it comes to
embedding research within the future of the NHS. I beg
to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Alex Norris: I beg to move amendment 46, in
clause 19, page 25, line 37, at end insert—

“14Z58A Power of the Domestic Abuse Commissioner to
obtain information

(1) The Domestic Abuse Commissioner may require an
integrated care board to provide the Domestic Abuse
Commissioner with information.

(2) The information must be provided in such form, and at
such time or within such period, as the Domestic Abuse
Commissioner may require.”
This amendment places a requirement on Integrated Care Boards to
share information with the Domestic Abuse Commissioner at their
request.

This is the first of a couple of amendments relating
to domestic abuse. I hope it is not necessary, but it is my
best avenue for establishing a point. I am really hoping
for a one-word answer from the Minister—in my experience,
a one-word answer is better than a two-word answer—and
I hope that we can make quick progress with the
amendment.

In England and Wales, the Domestic Abuse Act 2021
created the post of Domestic Abuse Commissioner,
who is in the vanguard of holding to account authorities
and agencies to ensure that their process and plans
promote our national attempts to tackle domestic abuse.
Currently, the post is filled by the excellent Nicole
Jacobs. She has the power to obtain information from
public bodies such as the local police, the local council
and the Care Quality Commission, so that she can
express her views as to whether those organisations are
acting in line with well-evidenced best practice in the
decisions that they take. That is an important way in
which we can be assured that public policy decisions on
the ground from day to day reflect the national consensus
on what we are trying to achieve.

Currently, NHS bodies are in scope of the commissioner’s
powers, and I want to clarify that ICBs and any relevant
sub-committee would also be in scope. The composition
of the boards will not matter, and there will be no
shielding behind commercial confidentiality. The body
will sit consistently with other, similar bodies, and the
commissioner will be able to get the information she
needs to do the job that we have asked of her.

Edward Argar: I am grateful to the hon. Gentleman,
and I share his view that it is crucial that integrated care
boards co-operate with the Domestic Abuse Commissioner.
I think I speak for the whole Committee when I say that
we agree that the health and social care system has a
crucial role in preventing and tackling domestic abuse,
and in supporting victims who experience this horrendous
crime. Indeed, before the last reshuffle, when I moved
from Justice to Health, I was one of the Ministers
working with the Under-Secretary of State for the
Home Department, my hon. Friend the Member for
Louth and Horncastle (Victoria Atkins), on the genesis
of what is now the Domestic Abuse Act. Therefore, we
wholeheartedly welcome the introduction of the Domestic
Abuse Commissioner’s role in the Act.

The commissioner has a vital role to play in monitoring
the response to domestic abuse, sharing best practice
and challenging bodies, including in health and social
care, to go further and to do more. The commissioner
will require information, support and co-operation from
integrated care boards as well as a range of other public
bodies. That is why the Domestic Abuse Act contains a
duty to co-operate with the Domestic Abuse Commissioner,
and we have made it clear that that will apply to
integrated care boards and their component parts. It
will also apply to requests for information from the
commissioner. That is a little more than one word, but I
hope I have reassured the hon. Member for Nottingham
North that there is already such provision, as there
should be. I hope that he will feel able to withdraw his
amendment.

More broadly, the Department for Health and Social
Care will be taking steps to ensure that integrated care
boards also have the right guidance and support to
ensure that they fulfil their duties in relation to domestic
abuse, as well as violence against women and girls, and
sexual violence more broadly. We will be following the
Government’s recent violence against women and girls
strategy by engaging with current ICSs, the wider sector
and the commissioner, so that we identify best practice
and share that guidance across the system to ensure that
all parts of the system play their part.

Alex Norris: I am grateful for that answer and
clarification. On that basis, I beg to ask leave to withdraw
the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: This clause inserts 31 new sections
into the NHS Act 2006. It is the cornerstone of the
integrated care board provisions, as it sets out the
functions and duties that ICBs are required by legislation
to fulfil. Clause 19 contains a number of provisions and
duties in respect of ICBs. Given the importance of these
provisions in the Bill, I will take Members through
them, if they will forgive me, in a little detail.

3.30 pm

Proposed new sections 14Z32 to 14Z42 set out a
number of different duties that apply to ICBs. These
include to act in line with the NHS constitution and
promote awareness of the NHS constitution; to exercise
functions effectively, efficiently and economically; to
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act to continuously improve the quality of services; to
seek to reduce inequalities in health outcomes and
access to health services; to promote the involvement of
patients and their carers and representatives in decision
making about their care; to enable patients to make
choices concerning the health services provided to them;
to obtain expert professional and clinical advice for
decision making; to promote innovation in the provision
of health services; to promote research on matters
relevant to the health service and the use of evidence
obtained from research; to promote education and training;
and to act to secure integration of health services, and
between health services and social care services, where
this would improve the quality of services or reduce
inequalities in access to care or outcomes.

Proposed new section 14Z43 sets out the triple aim
duty for ICBs in the same way as other clauses in the
Bill have provided for that in relation to other bodies.
This means that when making decisions, ICBs must
consider the impact of decisions on the health, including
mental health, and wellbeing of the people of England;
the impact on the quality of services provided or arranged
by NHS organisations, including NHS England itself;
and the sustainable use of NHS resources. In addition,
other existing duties placed on CCGs are recreated in
this clause so that they will now apply to ICBs.

Proposed new section 14Z44 sets out requirements
for involving the public, including carers and their
representatives, whether by consultation or otherwise,
when an ICB is exercising its functions. This will ensure
that the voice of residents, those who access care and
support, and carers is properly embedded throughout
the health and care system, and that we have a health
and care system that is accountable and responsive to
the people who use it.

Proposed new section 14Z45 provides that regulations
may be made to allow any prescribed function of an
ICB to be exercised jointly with a local health board.
Local health boards commission and provide health
services in Wales, so this provision will continue to
assist the smooth commissioning and provision of cross-
border health services. I look at my hon. Friend the
Member for Vale of Clwyd as I say that, as I know it
will be of interest to him.

Proposed new section 14Z46 allows ICBs to raise
additional income for improving the health service,
provided this does not significantly interfere with the
ICB’s ability to perform its functions. ICBs are allowed
to make grants or loans to NHS trusts, foundation
trusts or voluntary organisations in certain circumstances
under proposed new section 14Z47.

Proposed new section 14Z48 gives NHS England the
power to publish a document specifying the circumstances
in which an ICB is liable to make payments to a
provider to pay for services provided under arrangements
commissioned by another ICB. This provision could,
for instance, enable NHS England to specify that where
a person uses an urgent care service commissioned by
an integrated care board other than the integrated care
board ordinarily responsible for that person’s healthcare,
the cost of that service is charged to the latter integrated
care board. Proposed new section 14Z49 places a
requirement on NHS England to publish guidance for
ICBs on the discharge of their functions, which ICBs
must have regard to.

This clause also inserts proposed new section 14Z50,
which requires each ICB, alongside its partner NHS
trusts and foundation trusts, to prepare a joint plan
setting out how it will exercise its functions over the
next five years. This plan must, in particular, detail how
the ICB plans to continuously improve services, reduce
health inequalities, take into account the wider effects
of decisions, involve and consult the public in decision
making, meet its financial duties and implement any
relevant joint local health and wellbeing strategies.

The plan may be revised as provided for under proposed
new section 14Z51. By requiring ICBs to undertake
long-term planning, we will ensure that a long-term
strategic approach is taken to commissioning. ICBs are
required to publish plans and send them to NHS England,
the relevant integrated care partnership and any relevant
health and wellbeing boards. They are also required to
consult widely when developing forward plans, including
on whether the plan adequately reflects health and
wellbeing strategies.

Proposed new section 14Z52 sets out consultation
requirements, and proposed new section 14Z53 explains
how health and wellbeing boards can provide their
opinions in relation to the forward plans. These provisions
will ensure that ICBs are accountable and responsive to
the people who use the health system, and that they
take into account local needs and priorities when developing
commissioning plans.

Under proposed new section 14Z54, before the start
of each financial year an ICB and its partner NHS
trusts and foundation trusts must prepare a plan setting
out their planned capital resource use in relation to the
period that the Secretary of State directs. NHS England
may give directions as to which capital resources need
to be taken into account in the plan. Proposed new
section 14Z55 allows for that plan to be revised and sets
out how it must be published and shared transparently.

Under proposed new sections 14Z56 to 14Z59, at the
end of each financial year ICBs must report to NHS
England on how they have discharged their functions,
and NHS England must undertake and publish a
performance assessment of ICBs. NHS England may
require an ICB to provide NHS England with any
necessary documents or other information. Where an
ICB is deemed to be failing to discharge a function or at
risk of doing so, NHS England will have powers to
intervene. This will ensure that there are strong lines of
accountability from ICBs through NHS England to
Parliament, as well as public transparency.

Finally, proposed new section 14Z60 provides that
ICBs are permitted to disclose information obtained in
the exercise of their functions if it meets the lawful
requirements, and proposed new section 14Z61 defines
the terms used in this new chapter inserted into the
National Health Service Act 2006.

Thank you for your forbearance, Ms Elliott, but I am
sure you will agree that this clause covers a lot of key
elements, and it is essential for setting out the core
functions of ICBs and placing statutory duties on ICBs
to deliver our priorities of reducing health inequalities
and promoting integration with health and social care
services. Moreover, the clause establishes clear lines of
accountability and commitments to transparency that
are essential for ensuring that ICBs are adequately held
to account. I commend the clause to the Committee.
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Justin Madders: I am grateful to the Minister for that
herculean effort in listing all the powers and responsibilities
of ICBs. For a permissive Bill, the fact that it sets out
12 duties suggests that the pendulum has swung a little
bit further than the Minister was perhaps prepared to
admit on Tuesday. Of course, the number would have
been even higher had our amendment been accepted,
but there we go; a dozen is still an impressive amount.
However, it is really about what that means in practice.

The Minister referred to the duty whereby ICBs are
required to promote awareness of the NHS constitution.
In the context of the debate that we have just had on
NHS waiting lists, it strikes me as similar to the scene—it
might be familiar to many Members—at the end of
each “Bullseye” episode, when the speedboat that the
unlucky contestant had not succeeded in getting was
brought out, so as to say, “Look what you could have
won!”In this case, it is, “Look what the NHS constitution
says about waiting times. By the way, we are not delivering
on that for you.” That is the nub of some of the
duties—how will they be enforced in practice? The
Minister referred to mechanisms for NHS England
intervention, although we would have liked that to be
further strengthened with specific reference to waiting
lists.

I note that in proposed new section 14Z59(4), NHS
England has retained the ability to terminate the
appointment of an ICB chief executive, but also to
direct the chair of the board as to which individual to
appoint as their replacement and on what terms. That is
quite a strong power. The way I read that, if NHS
England decides to get rid of someone, it, and it alone,
will decide who will replace them. That really goes
against the spirit of what we have been discussing for
the last couple of days. Would the Minister be able to
allay my fears in that respect, or at least put into context
the circumstances in which that clause might operate?

I was interested to hear what the Minister said about
proposed new section 14Z47 and ICBs’ ability to offer
grants and loans on whatever terms they see fit. It now
seems that the “B” in ICB stands for bank, or possibly
building society. Obviously, at the moment these bodies
do not exist in law and so have no capital resources to
draw on to create such grants or loans, but of course
that will change in due course. Again, will the Minister
advise the Committee in what kind of situations that
might be a possibility?

Finally, I draw the Committee’s attention to the powers
and responsibilities in proposed new section 14Z52, on
health and wellbeing boards’ comments about forward
plans. Like much of this, it is a process-driven, tick-box
exercise where people have to “take regard” and explain
why they are not doing something that everyone else has
asked them to do. A whole lot of this raises the question:
in a disagreement, what are the levers to get proper
accountability and change that the whole of the system,
apart from the ICB, wants to see?

Chris Skidmore: Although I entirely support clause 19
as an essential ingredient of the Bill that will provide
certainty and legal confidence to ICBs, I wish to draw
the Minister’s attention again to the duty to promote
research. The past year has demonstrated the increased
engagement, across all healthcare settings, in research
and those activities relating to the pandemic.

Research demonstrates the enormous benefits not
only to patients, but to organisations that see improved
outcomes, lower mortality rates and increased confidence
in care as a result of being research-led organisations. It
also shows the staggering gross value added that is
produced within the NHS—£2.7 billion in 2018-19,
through the National Institute for Health Research
clinical research network that supports clinical research
activities. For every patient recruited on to a commercial
trial between 2016 and 2018, the NHS in England
received more than £9,000. When a drug is replaced by
a new one—a trial drug—there is another saving of
nearly £6,000.

Research not only improves lives; we know it saves
lives. I am a passionate advocate for expanding our
research and development capacity across society if we
are to succeed as global Britain. That is one reason we
have that cross-Government target of raising the amount
spent on R&D, both public and private, to 2.4% of
GDP by 2027.

I want to come back to this idea of the duty to
promote research. I recall serving on the Bill Committee
for what became the Health and Social Care Act 2012,
when the duty to promote research was first written
into legislation, with the duty on CCGs. That has now
been transferred across in the text for ICBs, in proposed
new sections 14Z39 and 14Z40 to the National Health
Service Act 2006.

As my hon. Friend the Member for Vale of Clwyd
mentioned, the duty to promote may not be strong
enough. I do not have an amendment to hand, but I
wanted to raise this point more generally so that the
Minister and his Bill team might give it some consideration.
Given that ICSs are established as the strategic system
leaders for the NHS and partner organisations to deliver
integrated care and take that whole-systems approach,
research will have to be a core element of ICSs’ regional
plans if we are to maximise the strengths of the NHS,
our world-leading science capability and the opportunities
I have spoken about.

I therefore urge the Government to consider whether
there might be an opportunity to change the duty to
promote into a duty to conduct and resource clinical
research during the passage of the Bill. It is important
to stress that a duty to promote has to be accompanied
by the necessary infrastructure: staffing levels, research
capability, digital resources, access to services, efficient
trial approval processes, the ability to reliably recruit
patients, guidance and dedicated staff time for research.
The whole idea of “promotion” is doing a lot of heavy
lifting. There might be an opportunity for us to be more
detailed in creating a duty to conduct and resource
clinical research.

Such a duty—this has been raised with me—would
present the opportunity that research brings to highlight
clinical inequalities within the NHS. We need to be able
to measure research activity; we cannot manage or even
promote research activity unless we are able to measure
it effectively. With that comes the whole question of
clinical auditing—making sure that there is an effective
auditing process in place to ensure that research-led
activities are able to be effectively measured and therefore
effectively managed. I am sure that that will be raised in
the other place during the passage of the Bill. I act as a
canary in the coalmine to provide the Minister with due
warning that I am sure these debates will come up
during the passage of the Bill in the other place.
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3.45 pm

Hywel Williams (Arfon) (PC): It is a pleasure to serve
under your chairmanship, Ms Elliott.

I have some questions for the Minister about the
cross-border joint committees. I would, of course, be
happy if he could answer them this afternoon, but he if
wishes to have a period of further consideration I would
be content for him to write to the Committee with the
answers.

Clause 19 sets down the prescribed functions of an
integrated care board that can be exercised jointly with
the local health board in Wales. This is to be the
responsibility of joint committees. The clause replaces
the regulations in the National Health Service Act 2006,
which provide that any prescribed functions of a clinical
commissioning group can be exercised jointly with local
health boards. The immediate questions for me are quite
obvious—the who, what, why and how sort of questions—
and I have not seen any details on this matter as yet,
although I might have missed something.

As to my questions to the Minister, first, the why is
quite clear: people from Wales access specialist services
in England, as I am sure the hon. Member for Vale of
Clwyd would point out if I did not. People from border
areas, but also from the far north-west of Wales where I
live, access services in Manchester and are very glad to
do so. Indeed, people from England access services in
Wales as well, although that is less remarked on. Cross-
border traffic is usually couched in terms of dependency
from Wales, but it might interest the Committee to know
that in 2019, 13,500 people from Wales accessed GP services
in England, while at the same time, 21,000 people from
England accessed GP services in Wales. That might, of
course, be something to do with the free prescriptions
provided by the Labour Government in Wales—I could
not possibly comment.

To be clear, as a Plaid Cymru Member and a nationalist,
I think co-operation is not just desirable but essential to
ensure that fair and effective cross-border arrangements
are in place. There will, no doubt, be opportunities to
compare and contrast and to learn from each other. As
I said, however, I would like the Minister to address
some of my questions. This is not an exhaustive list.

First, to what degree have the Welsh Government
played a part in drawing up the arrangements for joint
committees? I am sure there have been discussions. For
example, how will the membership of joint committees
be decided? There has been a good deal of concern in
debates in this Committee about private providers having
seats on ICBs, as we have already heard. Pertinently to
this matter, the private sector has a lesser role in the
provision of health and social care in Wales. We are not
talking about identical services here. The private sector
might have a greater prominence on the other side of
the border. Has it been agreed with the Welsh Government
that private providers are to have seats on joint committees
or not? If so, what safeguards will be in place to prevent
the conflicts of interest that were referred to on Tuesday?

What structures will be in place to ensure that there is
national Welsh consistency in decision making between
the joint committees along the border? Will there be a
national framework, although perhaps that is the
responsibility of the Welsh Government rather than the
Government here in Westminster, for coming to agreements
on the delivery of services, or will it be up to the local

joint committees, with the danger of a postcode lottery?
As I said, I think this might be a matter for the Welsh
Government rather than the Government here in
Westminster. It has been agreed, I hope, so I would like
to know what was agreed.

Lastly, in respect of the detailed points, to whom will
the joint committees be accountable: to their respective
ICBs or health boards, to the Government, or to the
ICB on one side and the Welsh Government on the
other? How will that be done? Indeed, when consultation—
wide consultation, I hope—is undertaken, will it happen
across the border as well? Will Welsh patients be able to
have their say? There are more questions that I will
pursue, and more will surely arise as the joint committees
begin their work. I hope the Minister appreciates that
these matters need further explanation.

Finally, I have three broader points. Perhaps the
Minister can clarify whether there have been discussions
on these points and what has been decided about the
services provided over the border. First, I am worried
about divergence in health policy between Wales and
England. There is a wellbeing approach to health in
Wales, as I said in the debates on Tuesday. Might any
difficulties arise from that? There might be some difference
between what is available in Wales and what is available
over the border.

Secondly—this is a particularly important matter
where I live—has there been any discussion on whether
services provided from England into Wales are consistent
with the Welsh language requirements of the Welsh
health service? I think there is a problem here, and some
services provided into Wales from England are really
aware of this. I think of the Robert Jones and Agnes
Hunt Orthopaedic Hospital in Gobowen, which has
Welsh-language services for people coming in from
Wales. The hospital is just outside Oswestry, not far
from the border. That is an issue to be examined, and
perhaps to be answered by the Minister today or in a
letter.

Lastly—this is more of a point in law, or possibly a
philosophical point—can ICBs, which are ultimately
the responsibility of the Government here in Westminster,
be accountable to the Welsh Government, who have
their power devolved from London? To put it more
directly, can the Welsh Government peck up the pecking
order towards bodies over in England? That has been a
real question for services provided from outside Wales
by Government bodies or agencies. Over many years,
there has been quite a debate about bilingualism in the
services provided into Wales by the Department for
Work and Pensions. Again, that might not be a problem,
but I would be grateful for the Minister’s views on this
issue and on the other questions that I have raised.

Edward Argar: I am grateful, as ever, to my right hon.
Friend the Member for Kingswood for his comments. I
hope I can reassure him that the issues he raised, and
the issues that he has aired in the Committee today, will
continue to be reflected on carefully by officials and
Ministers during the passage of the Bill.

I will try to address the specific points raised by the
hon. Members for Ellesmere Port and Neston and for
Arfon. The hon. Member for Ellesmere Port and Neston
touched on the appointment of chief executives and the
termination of appointments. That power is broadly
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[Edward Argar]

akin to the current power that CCGs have, and we are
simply moving across the power that NHS England has
over CCGs to reflect the new environment of integrated
care boards.

Justin Madders: I am grateful for the clarification
from the Minister, but does that not expose our fear
that, really, ICBs are just bigger CCGs?

Edward Argar: No, because at the heart of ICBs is an
enhanced integration and partnership-working model,
which will be a significant step forward to facilitate
improved patient care in our constituencies and localities.

The power to make loans is analogous to the power
that exists for CCGs.

The hon. Member for Ellesmere Port and Neston
touched on forward plans and health and wellbeing
boards. The ICB will have an obligation to consult the
health and wellbeing board, including in respect of
whether it takes into account the latest joint health and
wellbeing strategy and provides the HWB with a copy
of its plan.

On Wales, I fear that I may have to write to the hon.
Member for Arfon with some of the answers, but I shall
try to give some now so that he has at least something
today. We are seeking not to make a policy change or
anything like that but to carry the existing situation for
CCGs across into the new arrangement. We have been
consulting and working closely with the Welsh Government.
I suspect that, as we heard from the witnesses, some in
the Welsh Government may suggest that we should
consult more closely, while others will say the consultation
is adequate. I believe I have a good relationship with the
Health Minister in the Welsh Government—I spoke to
her only yesterday about a number of aspects of the
Bill—and at official level conversations are constantly
ongoing.

The hon. Member for Arfon touched on joint
committees, which will involve ICBs and their Welsh
equivalents. We would not expect private providers to
serve on them because they will in effect exercise an ICB
function. On Tuesday, I made it clear to the Committee
that it is not our intention that private providers should
serve on ICBs, so they should not serve on joint committees
either. We will have further discussions with the Opposition
Front-Bench team and others as to whether we can find
a way to make that clearer in the legislation.

Finally, accountability remains essentially unchanged.
The NHS in Wales is accountable to the Welsh Government
and ICBs will be accountable to NHS England and,
therefore, to the Secretary of State. The hon. Member
for Arfon touched on the challenge of divergence or
disparity of provision. I suspect that, in a sense, it
comes baked into a devolution settlement that when
power is devolved down there is sometimes a divergence
of approach or there are different services. That is in the
nature of any devolution settlement where specific services
or functions are devolved. For example, as we have seen
in our exiting from coronavirus regulations, the devolved
Administrations have the right, under the settlement, to
pursue the approach that they deem to be most effective.

I hope that I have addressed a number of the points
made by the hon. Member for Arfon. I see my officials
frantically scribbling down his other questions; we will
endeavour to check Hansard and write to him with
anything we have missed.

I commend the clause to the Committee.
Question put and agreed to.

Clause 19 accordingly ordered to stand part of the Bill.

Clause 20

INTEGRATED CARE PARTNERSHIPS AND STRATEGIES

Dr James Davies: I beg to move amendment 55, in
clause 20, page 29, line 7, at end insert—

“(2A) When appointing members to the integrated care
partnership, the integrated care partnership must pay particular
attention to the range of services used by children and young
people aged 0-25.”

This amendment would require integrated care partnerships to consider
representation from the full spectrum of services used by babies,
children and young people, including education settings.

The Chair: With this it will be convenient to discuss
amendment 54, in clause 20, page 29, line 32, at end
insert—

“(c) include specific consideration of how it will meet the
needs of children and young people aged 0-25.”

This amendment would require an integrated care partnership to
specifically consider the needs of babies, children and young people
when developing its strategy.

Dr Davies: I move the amendment on behalf of my
hon. Friend the Member for Eddisbury.

These probing amendments would require integrated
care partnerships to involve in their joint committee the
key partners—including schools and colleges—responsible
for meeting the needs of babies, children and young
people. The intention is to understand how we can best
ensure that children’s needs are given equal priority at
ICS level. The Bill provides a genuine opportunity to
reduce child health inequalities and improve children’s
health outcomes, which is all the more pressing following
many children’s severe adverse experiences over the past
18 months.

The Government’s drive towards integrated services
and greater collaboration, both within and beyond the
health and care system, is very much to be welcomed,
but if ICSs are to achieve their aims of improving
population health and reducing inequalities, they must
give equal weight to the needs of children when they
plan and commission services. Why? Because children
are a distinct population with their own workforce,
infrastructure, developmental needs and legislation.
Children’s health is affected by a complex ecosystem of
factors, with many interrelated systems encircling the
child. Their health is determined not only by primary
and secondary health services, but by their nursery or
school, children’s social care teams, the local authority
SEND workforce, school nursing, health visitors and
many other partners.

4 pm

Building integrated care systems, with babies, children
and young people firmly in mind, has the potential to
improve health outcomes for children across the country,
including those with complex health needs and disabilities.
That, in turn, can have a profound impact on population
health now and long into the future.

If the key professionals and people involved in children’s
lives are missing from the discussions, there is a real risk
that the needs of children and young people will not
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receive the attention that they require. That is why every
integrated care partnership should have a plan for involving
the full spectrum of services used by children and young
people aged zero to 25 and to provide clear leadership
for children in an integrated care strategy. To that end, it
is clearly also important that ICSs should consider how
the voices of children, young people, and parents and
carers will be represented in governance structures,
including the voices of disabled children and very young
children.

On amendment 54, the Bill as drafted will require
every integrated care partnership to develop an integrated
care strategy. Given that children have distinct health
needs and experiences and use a distinct health and care
system, it is vital that ICSs are required to consider how
they will meet the needs of children when developing
this pivotal strategy. When legislation does not explicitly
require health systems to consider children, they are
often forgotten about in policies and subsequent
implementation. Analysis by YoungMinds found that a
majority, or 77%, of sustainability and transformation
partnerships failed sufficiently to consider children’s
needs. We cannot afford for that to be replicated in ICS
structures.

If the Government are to deliver on their commendable
vision to improve health outcomes and reduce inequalities
across the whole population, and not just for adults,
ICSs should be required to consider babies, children
and young people when developing strategies that will
determine the planning, commissioning and delivery of
all health services. Some of the things that a strategy
might consider include: where local leadership and
responsibility for children sit; how the full spectrum of
services accessed by children aged zero to 25 are represented
in an ICS; the voices of children, young people and
their families, including disabled children and very young
children; and the capacity and skillset of the local
children’s workforce.

It is also important that every partnership recognises
that children are not a homogenous group and have
distinct needs at different ages. Strategies should also
take into account the needs of children across the age
range. Above all, it is crucial that there is a clear vision
for children’s health in every integrated care partnership
to ensure that children are prioritised and not forgotten
about during the move to statutory ICSs.

Alex Norris: I am grateful to the hon. Member for
Eddisbury for tabling the amendments and to the hon.
Member for Vale of Clwyd for stepping in to give the
Committee a chance to discuss them. I agree completely
with what he said about the Bill being a real opportunity
on child health in this country and I hope that we can
take it.

We should be saddened by what Barnardo’s said in its
written evidence:

“Children growing up in England…face some of the worst
health outcomes in Europe”—

particularly those growing up in poverty. That is really
saddening, not least because even prior to the pandemic,
according to Action for Children, over 4 million children
were living in poverty, including a staggering, breathtakingly
sad 46% of children in black and minority ethnic groups.
We must seek to do better. These things should stop us
in our tracks, given the wealth that we as a country
have, the technologies we have, the schooling we have

and the assets we have, yet we cannot give our young
people, particularly the poorest children, the best start
in life. That is really sad.

The only enhancement that I would make to the
amendments is that, rather than making them about
ages nought to 25, I would extend the range to include
the six months prior to birth, because we know how
important those services are. I hope, in that spirit, that
we may hear some enthusiasm from the Minister
and his Government about implementing all the
recommendations of the Leadsom review. I know that it
will be hard, because it will involve acknowledging
some dreadful decisions over the past decade, such as
the reduction in Sure Start but, nevertheless, that report
has real potential to be the bedrock for a return to
something much closer to proper early intervention in
this country. We might not have the saddening and
completely avoidable outcomes that we have, so I hope
that we hear some good news from the Minister on that.

Edward Argar: I am grateful to my hon. Friend the
Member—I cannot pronounce that—and to my hon.
Friend the Member for Eddisbury, on whose behalf my
hon. Friend for Vale of Clwyd spoke. I also wish to put
on the record my gratitude to Lord Farmer and his
team for the work that they have been doing in this
space. I have had the pleasure of meeting them, and—to
reassure the shadow Minister—I have already met once,
or possibly twice, with my right hon. Friend the Member
for South Northamptonshire (Dame Andrea Leadsom)
to discuss her review. I know that my hon. Friend the
Member for Bury St Edmunds has also worked with her
on it, and we continue to work together to try to find
ways to move that forward.

I hope that all Members agree that the creation of
integrated care boards and ICPs represents a significant
opportunity to support and improve the planning and
provision of services to make sure that they are more
joined up and better meet the needs of infants, children
and young people. We acknowledge that these amendments
understandably intend to ensure that the needs of children
and young people aged 0 to 25 are represented on the
ICP and are considered by the ICP when developing its
strategy. While we entirely agree with the intentions
behind the amendments, we come back to the point that
we wish to provide local areas with the flexibility to
determine what will work best for their systems, their
priorities and how they develop their plans and membership.
Overly prescriptive approaches in the Bill would risk
making it harder for systems to design the approaches
that will work best in their area.

Turning to amendment 54, we would not want ICPs
to create plans for children disconnected from the wider
healthcare system. We know that the very best systems
consider how their health systems are meeting everyone’s
need, including where there are transitions between
different stages of life. However, I do hope that I can
provide some further comfort for my hon. Friend the
Member for Vale of Clwyd. We are working on bespoke
guidance for babies, children and young people, which
will set out clearly how ICBs and ICPs are obliged to
deliver for them. This will cover the importance of the
ICB forward plan and the ICP strategy and how they
can set clear objectives for babies, children and young
people. The Department is working closely on the drafting
of this guidance with NHS England, the Department
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for Education and, indeed the relevant Minister, my
hon. Friend the Member for Chelmsford (Vicky Ford)—I
presume that she is still the relevant Minister as we
speak. We will also be working with all stakeholders,
including the National Children’s Bureau, in the coming
months. I suspect that this is a theme and an issue that
we will return to at various points both in Committee
and indeed in the further passage of this legislation.

I hope that I can reassure my hon. Friend the Member
for Vale of Clwyd on this matter. I entirely understand
where he is coming from, but ask that, on this occasion,
he does not press his amendment—or the amendment
of my hon. Friend the Member for Eddisbury—to a
vote.

Dr Davies: I thank the Minister for that response. I
know that my hon. Friend the Member for Eddisbury is
particularly keen that these matters are covered within
statutory guidance, but, with the leave of the Committee,
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Justin Madders: I beg to move amendment 47, in
clause 20, page 31, line 31, at end insert—

“(3) The Secretary of State must make regulations which set
out the procedure to be followed should an integrated care
partnership believe that an integrated care board has failed in its
duty under this section.”

This amendment would require the Secretary of State to establish a
procedure for the resolution of any dispute between an integrated care
partnership and an integrated care board concerning the implementation
of a strategy produced by the integrated care partnership.

The Chair: With this it will be convenient to discuss
amendment 83, in clause 20, page 31, line 31, at end
insert—

“(3) Where—

(a) in exercising its functions a responsible local authority
or integrated care board diverges from an assessment
or strategy mentioned in subsection (1), or

(b) in exercising any functions in arranging for the
provision of health services in relation to the area of
a responsible local authority NHS England diverges
from an assessment or strategy mentioned in
subsection (2),

that local authority, that integrated care board or (as the case
may be) NHS England must—

(a) (i) within 30 days, make a public statement of its
divergence from the assessment or strategy, and

(ii) within 60 days, publish its reasons for the
divergence, together with any supporting
evidence.”

Justin Madders: I will talk briefly about amendment 83
which has been grouped with amendment 47.

Amendment 47 focuses on the whole discussion that
we have had, and that we will continue to have, around
integrated partnerships and what they will be able to do
to deliver for their communities. I do not know if
“Marmotisation” is a word; if it is, this could be seen as
the first step towards that, but we will see how it works
in practice. We must be clear, however, that this is a first
step. The names of the partners being bandied about
shows that this Bill is about the integration of not just
health and social care but the whole wider public sector

and other partners, and shows, too, that health issues
permeate almost every walk of life. This certainly does
not, as evidenced by the Prime Minister’s comments last
week, constitute a solution to the integration of health
and social care.

Putting that aside, there is an opportunity here to do
something different. However, for all the froth and
grand statements about partnership working we fear
we may be looking at giant CCGs with less GP
involvement—we have made this point a number of
times so I will not labour it. What we are presented with
is a reorganisation of the NHS, not a panacea for
integration. We have tried a couple of times already to
elicit from the Minister what is missing from the Bill in
terms of the integration that the Prime Minister believes
necessitates a White Paper. I think the Minister might
struggle sometimes to understand what exactly is going
on in the Prime Minister’s head in relation to this—or
indeed anything else that is going on in his head—but
we await his response on that with interest.

I would like to make some general points on the
relationship between the NHS and local authorities,
because that is important. The Bill acknowledges that
greater interaction is needed, but the big question is
whether it actually delivers that solution. If there is to
be a genuine generational shift from thinking of the
NHS as dealing with sickness to contributing to overall
wellbeing, that will be welcome, although if our amendment
on patient outcomes had been accepted that would have
been a better start. There have been some discussions
around SDPs and ICSs in the Bill, and that gives us
hope that there might be something here we can work
with.

The need to bring services together and integrate is
blindingly obvious, but it is also very hard to do as the
following example demonstrates. A patient with a long-term
condition such as chronic obstructive pulmonary disease,
and with both healthcare and social care needs, has an
acute episode and is admitted to hospital and is then
discharged back into their home, which unfortunately
suffers from a chronic damp problem—something many
Members will know about from their constituency
casework. The housing provider—a local authority, perhaps,
or an arm’s length management organisation or registered
social landlord—is doing its best, but it does not have
enough resources to get to the root of the problem, so
there is a liaison meeting where this case is discussed
between the NHS and local councillors. The councillor
for the area where the individual is located asks the
chief executive of the trust whether it would be a good
idea for some of the health budget to be invested in
social housing so that people such as this individual
would not be readmitted for a problem that is essentially
caused by the property they are living in. The chief
executive responds by asking why they would throw
money away on something like that, even though a
more holistic view shows that would be of benefit for
everyone in the long run.

That illustrates why we need to work harder on
integration, and it is not an isolated incident. As any
councillor who has been in post for any number of
years will know—if the Minister and I totted up between
us how many years we have served, it would probably be
quite a lot—sometimes it is difficult to have the level of
interaction with the NHS that we would like. As an
aside, I might add that children in care meetings or care
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around the child meetings are incredibly important, but
often the GP does not attend because they have many
other priorities.

We have talked about this many times, but the vaccine
roll-out has been an exemplar of how local government
and the NHS can work together. That was a specific
task at the time of the national crisis. It is clearly more
difficult to repeat that kind of synergy on a day-to-day
basis, but it does show what can be done.

In Wales, the Government have a far-reaching strategy
around the wellbeing of future generations. They have
made a big leap, moving the NHS away from market
thinking and focusing on the way it delivers its service
to the public. Both Scotland and Wales have accepted
the need for that approach, and their integrated joint
boards, joint integration boards, health boards and
local authorities have all been talking about integration
for some time. Of course, they have the sense to make
their health boards coterminous with local authority
areas. That would have been a very wise move. We have
already had some chat about devolved involvement and
I am sure that we will return to that.

4.15 pm

The Bill at least makes a start on how we move away
from the market and talk more about collaboration, but
it fails to challenge the dominance of the big acute
trusts, which have their own priorities and often take
the lion’s share of resources. Thirty years of experience
with commissioning with CCGs and primary care trusts
shows that it is difficult to challenge and influence these
larger provider trusts, so how will the combination of
ICBs and ICPs be any different?

I have described things in this way, because at the heart
of the issue that we are trying to address with the
amendment is how the money is spent: who sets the
priorities and allocates funding, down to the place or
the particular service? If it is just the NHS, the same
problems will still apply; it is not going to change
anything in reality. Somehow we have to broaden decision
making and accountability to ensure that all voices are
heard. As we said earlier this week, that has to include
the public and patients. If our amendments in that
regard had been accepted, we might have made a start
on that. We have heard many times that the ICB is an
NHS body that it is accountable for NHS money and
that the ICP has no role in resource allocation, and we
know that money often dictates influence and power.

We have had health and wellbeing boards for years.
They have had a similar role to the ICBs, setting out a
wider strategy. However, it is fair to say that they do not
always have the influence they would like. They were, in
effect, an afterthought to the machinations of the Health
and Social Care Act 2012. I wonder whether the Minister
is aware of any assessments or studies on the effectiveness
of health and wellbeing boards, particularly on whether
they have produced a shift in policy at a system level.

It is worth reminding the Committee—we touched
on this on Tuesday—that the National Health Service
Act 1946 was set up with local authorities very much at
its heart. The NHS and local authorities worked together
closely, but as time has gone on that divide has grown.
We need to think about devolution and the direction of
travel more generally. There is more that we can do in
that respect. We support the prospect of more devolution,

but that has to be more than a simple passporting of
funds down through a body to another provider. Our
amendment is about giving real power and influence to
local communities, making devolution mean something
and taking back control, not the passing of powers
from one set of unelected people to another.

I have dealt with some of the philosophy, so let me
now turn to the practicalities. Many have said in response
to the Bill that they want minimal prescription. We
understand that, which is why we are trying to do this
with one single clause. Much is left to local bodies to try
to sort this all out together, and many will be able to do
that, but we know that that will not be the case everywhere.
What should happen is that we have a provision that
ensures that ICPs have some focus not just on wider
wellbeing but on the need to reduce inequalities and
leverage the maximum social value for their area. There
are huge amounts of money here and we must not
underestimate—I am a firm believer in this—the power
of procurement to be used positively for a community.

Has the Minister given any thought to what key
values an ICP could champion when it is in operation?
The amendment does not suggest the imposition of a
chair or any particular arrangements as to how that is
decided. That is why we have accepted for the purposes
of ICPs the value of local solutions. Amendments 47
and 83 set out the minimum position that we think is
necessary for ICPs to have real influence and not be just
another talking shop. There has to be a process for
disagreement to be flagged up and properly considered
in a robust way that can actually change direction if
required.

I hope the Minister takes away the point that I am
trying to make and reflects on it, because it is not
enough to just use the weasel words “regard to”. That is
just a given in my opinion. That just tries to pretend
that something will happen when there is nothing to
compel change.

There are wider questions about ICPs, which are set
out in clause 20. How are they performance-managed?
How do they run? Will there be funding for them to
ensure that they can discharge their functions effectively?
Presumably, they cannot provide other services, but will
the Minister confirm that? Will they be able to form
their own bodies themselves? There is plenty more
where we need some meat on the bones. I hope the
Minister will be able to provide that when he responds
to our amendment.

Alex Norris Amendment 83 builds on my hon. Friend’s
argument about creating some balance between the
integrated care partnership and the integrated care board,
so I will not repeat it. I simply underscore the fact that
the ICPs have the money, power and accountability at
the moment, but there is a risk that they become a
closed shop and not bodies about integration at all.

We are told that integrated care partnerships will be
the way in which the broader health and care family and
the community will come together as they lead and play
a pivotal role. We need a safeguard in the Bill to ensure
what we would do if the relationship breaks down. The
amendment is a version of what Sir Robert Francis
from Healthwatch said about one possible way in an
evidence session. I am not prescriptive about this, but I
am keen to hear what the Minister might suggest to give
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us comfort on this. If the ICPs are to function as
promised, their plans ought to have some sort of status,
so that if the integrated care board chooses to diverge, it
must make a public statement that it is going to within
30 days and then publish its reasons with evidence
within 60 days.

There is an equivalent provision in NHS England for
responsibilities held at a national level. If nothing else,
this is basic accountability. It does not restrict any
activity, so there is no risk in it. Even if a partnership
does not like the decision made or value the reasons
given, it cannot remove the chair of the board. Although
the constitution has already prevented that, at least we
will know what has happened, so the safeguard is quite
modest. There is a blizzard of different ways to do it,
but I hope that we can have some comfort on ensuring a
balance between the partnership and the board, if not
at this stage, then by the time we come back on Report.

Karin Smyth: Will the Minister share with us what he
thinks the difference is between ICPs and health and
wellbeing boards?

Edward Argar: I will confine my comments to
amendments 47 and 83, because we will address the
wider themes when we have the clause stand part debate.

Amendments 47 and 83 stand in the names of Opposition
Members. The shadow Minister, the hon. Member for
Ellesmere Port and Neston, has asked a number of
questions, which I will try to address before turning to
the substance of those amendments. I am not personally
aware of any analytical piece about the impact and
effectiveness of health and wellbeing boards, but anecdotally
from my background in local Government before I
came to this place—and, indeed, as a Member—I certainly
see the value that they bring to their communities
through their work. The shadow Minister is perhaps
being a little inadvertently unfair to the legal profession
in suggesting that the phrase “have regard to” is weasel
words, because my understanding is that “have regard
to” is a well-known, much-used legal phrase in drafting,
and it carries with it an obligation to do exactly what it
says: to have regard, and to show that.

Finally, the hon. Member has pressed me again, and I
fear I will give him the same answer—he and I have
done this before—as I have given the other shadow
Minister, the hon. Member for Nottingham North, in
various delegated legislation Committees over the past
year relating to our exit from the EU. I think the Prime
Minister has been entirely clear in what he has set out:
this legislation lays important foundations for the closer
integration of local authority and NHS-provided care,
on which we will of course build, because we are an
ambitious Government with a clear agenda to further
improve our health and care systems.

With those points made, I will turn to the detail of
the amendments, which address the relationship between
ICPs and ICBs—as certain Opposition Members have
touched on—and address divergence from health and
wellbeing board and ICB assessments and strategies.
Amendment 47 would require the Secretary of State to
establish a procedure to resolve any disputes between
the ICP and the ICB, while amendment 83 would add

an additional requirement on NHS England, integrated
care boards, and local authorities to make a public
statement and publish their reasons when they deviate
from the integrated care strategy prepared by the proposed
integrated care partnership, and the joint strategic needs
assessment and joint local health and wellbeing strategies
prepared by health and wellbeing boards.

I do appreciate the concern—the genuine concern, I
think—from Opposition Members about the need to
ensure that ICPs and local authorities are genuinely
closely aligned to both the ICP and the health and
wellbeing board plans. We do intend for these assessments
and strategies to be a central part of the decision
making of these bodies: that is why, as I say, we are
introducing a duty for those bodies to have regard to
them. However, we do not think the additional conditions
suggested by these amendments are necessary, as we
believe there are already means in place to avoid such
disputes. First, the ICB will be a required part of the
ICP. It will be intimately involved in pulling together the
integrated care strategy, so it should be fully signed up
to the elements of the plan that fall within its area of
responsibility, as it will be partly drafting that plan. As
a result, we consider the likelihood of disputes in that
context to be low.

Secondly, there are already duties on both ICBs and
local authorities to have regard to the strategy in discharging
their functions. The duty to have regard means that to
diverge from the plan, they must be able to reasonably
explain and justify why they have done so. If they
cannot, they would be open to challenge, and in the case
of an ICB, they could be open to direct intervention
from NHS England for having failed to discharge their
functions to have due regard properly. Thirdly, we would
also expect that both health and wellbeing boards and
ICPs would consider how their strategies and assessments
are applied in the system, and would want to keep
progress under regular review. Those committees themselves
provide an appropriate framework for regularly assessing
and considering how to address any divergence.

We are also concerned that it would be difficult to
rigidly determine if and when NHS England, an integrated
care board, or a local authority had diverged from these
strategies and assessments in the exercise of their functions,
especially if plans were high-level and strategic. By
creating this specific requirement and setting a specified
timeframe, I fear we would risk creating a great deal of
bureaucracy as these bodies attempt to determine if, when,
and to what extent they may have diverged. Instead, we
believe it is more appropriate to leave it to ICPs working
with the ICB and local authorities to develop and
design mechanisms to review progress locally.

As a further safeguard, NHS England has the general
power to issue guidance to ICBs on the discharge of
their functions, which could be used to set out how an
ICB should consider the integrated care strategy, joint
strategic needs assessment and joint health and wellbeing
strategy in exercising its functions. Guidance may also
suggest ways of resolving any issues that arise in the
ICB in the exercise of these functions. We would expect
NHS England to consider doing so, if that was necessary.

4.30 pm

Before I close, I will make one further observation.
The relationship between the ICB and ICP is very
similar in reality to that between CCGs and health and
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wellbeing boards. Our experience there has suggested
that disputes are rare, and in the vast majority of cases
they have been resolved locally, without the need for
any external intervention. Where that has been necessary,
it has been mostly supported by peer brokering or
collective compromise, not appeal to an outside authority.
Although what we are doing here clearly moves us
significantly further forward in integrating health and
care in this country, we would want that sense of joint
endeavour from the current regime to continue in and
percolate through the new system.

I hope my comments give hon. Members a degree of
reassurance and, as I have frequently done this afternoon,
I will try to tempt Opposition Members not to press
their amendments to a Division.

Justin Madders: The Minister has made some interesting
points. I will have to come back on the reference to
“weasel words”. I was a lawyer for a number of years,
and when it comes to their use, I think that lawyers are
probably second only to Members of Parliament in
being able to use them.

There were many occasions when we were negotiating
and drafting documents. Once, I wanted something to
happen and another person said, “Well, we don’t want
to actually make that an absolute commitment, but we
intend to do it.”We always ended up with the compromise
of reasonable endeavours. Best endeavours was another
one. Often that led to one side being slightly disappointed,
but that was usually the point of compromise. But that,
I would suggest, is actually going further than what is in
the current legislation, which is to “have regard”. That
really is the nub of this, because we do not think that is
enough to give the ICPs the teeth that they need and the
strength and leverage that they might need if they are to
be truly effective.

The Minister said that if there was a divergence, he would
expect an ICB to put forward reasonable explanations
as to why it was not going to follow a particular
strategy. But that would then lead to the conclusion that
if it was not able to do that, it was acting unreasonably,
which of course could give rise to judicial review. That,
I am sure, is a road that the Minister does not want
ICBs and ICPs to go down. I do not think that would be
in anyone’s interest, so we are actually, once again,
trying to help the Minister out by coming up with a
solution that avoids litigation and dispute and gives us
confidence that we will not see a repeat of the lack of
genuine engagement that we have seen in some areas
in the past, but will see a real force, in legislation, to
encourage the wider public sector to have real influence
on the modelling of health policies and strategies in the
future. Therefore we will—with your permission, Ms Elliott
—press amendment 47 to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 4, Noes 7.
Division No. 9]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Churchill, Jo

Davies, Gareth

Davies, Dr James

Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Question accordingly negatived.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause introduces the integrated
care partnership known as an ICP, as a joint committee
of the integrated care board and local authorities in its
geography. It gives the partnership its core function of
preparing the integrated care strategy. The ICP was
developed with the Local Government Association and
NHS partners in recognition of the fact that the system
has been calling for two different and important types
of integration: integration within and across the NHS
to deliver healthcare services within a defined locality,
and integration between the NHS and local government
and wider partners.

The ICP is intended to bring together health, social
care and public health to develop a strategy to address
the needs of the area also covered by the integrated care
board. If the ICP wants to go further, it can also involve
representatives from the wider system where appropriate,
such as voluntary and community groups, and social
care or housing providers. That will be up to the ICP,
and we will welcome locally driven innovation to reflect
local circumstances.

When preparing the strategy, the integrated care
partnership must take into account the NHS mandate,
any guidance from the Secretary of State and any
relevant local joint strategic needs assessment. The ICP
must also involve the local Healthwatch, as well people
who live and work in the area. The strategy will need to
look at how local authorities and NHS bodies can work
together using arrangements under section 75 of the
National Health Service Act 2006.

Local authorities, integrated care boards and NHS
England, when providing services in the area, must have
regard to the relevant integrated care strategy when
exercising their functions, as well as, more locally, any
joint strategic needs assessment or joint local health
and wellbeing strategies. This will enable more joined-up
planning and provision, both within the NHS and in
local authorities. As a result, we would expect to see
more integration of the services people receive, more
efficient and effective commissioning, and closer working
between local authorities and the local NHS.

The clause makes it a legal requirement for all ICBs
and local authorities to establish an ICP for their area.
These partnerships will promote and facilitate integration
across health and care throughout England, thereby
contributing to delivering on the ambitious aims put
forward in the Bill to further integrate health and care
systems.

Justin Madders: I will not detain the Committee as I
have already said most of what I wanted to say. The
Minister just talked about the ambitious aims to achieve
integration. Obviously, they were not that ambitious; if
they had been, we would not need another White Paper.

Edward Argar: Even more ambitious!

Justin Madders: We can never be too ambitious, can
we? I will be interested to see those working practices.
As hon. Members can probably gather, we are somewhat
sceptical that the ICPs will really be the transformative

331 33216 SEPTEMBER 2021Public Bill Committee Health and Care Bill



[Justin Madders]

and influential bodies that we want them to be. I will
keep a close eye on what kind of partners end up on
them. If we started involving every potential body in
the Cheshire and Merseyside one, we would probably
need to hire out Anfield to fit everyone in. It might be
more entertaining than the football fare on there—we
could have a Division on that. We will probably revisit
this in future days, weeks and months. We will not
oppose the clause but we wish to put on the record
where we think its shortcomings are.

Question put and agreed to.

Clause 20 accordingly ordered to stand part of the Bill.

Clause 21

NHS ENGLAND’S FINANCIAL RESPONSIBILITIES

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clause 22 stand part.

Edward Argar: The clause provides for a number of
financial responsibilities of NHS England and provides
powers for the Secretary of State to direct NHS England
in relation to those responsibilities. Clause 22 provides
the ability to amend the provision in clause 21 that
imposes a duty on NHS England to ensure that its
expenditure, together with that of integrated care boards,
does not exceed the sums received in a year.

On clause 21, proposed new section 223C of the
National Health Service Act 2006 places a duty on
NHS England to ensure that in each financial year, the
expenditure of NHS England and integrated care boards
does not exceed the aggregate amount received by them.
It should be noted that that is in the context of the
historic settlement for the NHS reached in 2018, which
will see its budget rise by £33.9 billion by 2023-24.
Proposed new section 223CA simply replicates a provision
in the 2006 Act, which enables the Secretary of State to
specify the banking facilities that NHS England may
use.

Proposed new section 233D of the 2006 Act enables
the Secretary of State to give directions to NHS England
concerning resource use. Any directions given by the
Secretary of State under that proposed new section
must be published and laid before Parliament. Proposed
new section 223E empowers the Secretary of State to
direct that the capital and revenue resource used by
NHS England and ICBs for specified matters does not
exceed a limit set.

Clause 22 could be commenced at a later date than
clause 21. It would expand the duty on NHS England
to ensure its own expenditure, as well as that of ICBs
and English NHS trusts and foundation trusts, did not
exceed the sums received by those bodies in a year. The
clause is essential to ensure that achieving financial
balance is inclusive of the finance of NHS trusts and
foundation trusts. It recognises that NHS England must
be mindful of the need to ensure that public money is
spent as effectively as possible and in the best interests
of the public we serve. However, we recognise that the

NHS is moving out of an unprecedented period, so we
will not commence the clause until it is ready. The
provisions will help to ensure that there is clear
accountability for public spending and that the NHS
lives within its means.

Justin Madders: I will talk briefly about clauses 21
and 22, although with your indulgence, Ms Elliott, I
will step over into clauses 23 and 24, because we cannot
really look at these points without having some regard
to those clauses. I promise I will not repeat the same
points when we get to them.

We know that ICBs and NHS trusts will have spending
limits, and that in theory they cannot go into deficit in
any year, but the combined deficits of trusts before the
pandemic was several billion pounds. Foundation trusts
are in a slightly different position. Monitor is going—
clause 26, which I suspect we will not get to today, goes
into that, and it reads quite brutally in isolation—so it
needs to be clear in the Bill how performance management
and financial oversight will work in its absence. We still
have questions about that, particularly how accountability
will work with those new systems.

We see in these clauses a basic tension that NHS
England will apply totals to systems, but individuals
within the systems all have their own duties and
responsibilities. We might think it is the ICB plus all the
providers that deliver the services required, which are
paid for by the ICB, but I am not sure that is how it will
work in practice.

If I am correct, an integrated system is not defined in
the Bill, so how do we control something that does not
exist in law? Where accountability lies is very vague. The
terminology used in proposed new section 233M, which
is where the Bill tries to constrain aggregate financial
spending each year, is:

“Each integrated care board and its partner NHS trusts and
NHS foundation trusts”.

That suggests some kind of joint responsibility, but
where community health services are provided by Virgin
Care, that does not appear within that wording. GPs
and their spend are considered outside, even though
they are commissioned by the ICBs, so how do their
costs fit into this system? There have to be some answers
on that.

4.45 pm

We also need clarity on how NHS England will
control the aggregate spending in any patch, because
some trusts span more than one area. If we had
coterminosity, that might not be such a problem. Can
the Minister explain how that will be policed? Core
specialist services are also sometimes delivered outside
ICBs. How will that all fit in? If a trust or foundation
trust wants to argue about its space allocation from the
ICB, who is going to decide that? Will it be NHS
England or the ICB? Can the Minister help us with
that?

What will this all mean in practice? Each system
constitutes ICBs plus the trusts, and has a limit. We do
not know how ICBs will get their funding allocated.
The trusts do not know how the money will be coming
down to them and on what basis, because none of that
is defined in the Bill. Where does the buck stop for those
decisions? Who carries the can if there is an overspend?
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What if commissioners and providers are on the same
side? Where does the buck stop there? Can a system be
put into special measures if it overspends? What if it is
one rogue provider? Does everyone else have to bear the
consequences of that? Do overspends get clawed back?

There are a lot of questions about how this will work
in practice, and they go with the sense of uncertainty
about exactly what ICBs will be doing when they are up
and running. Surely, if an ICB exceeds its total, some
kind of regime will have to apply. Will expensive consultants
be brought in to tell people what they have done wrong
and state the obvious? It is not clear to us what the
levers are to apportion accountability and hold people
to account. While we have a blurring of the lines
between commissioner and provider, that will cause
continued problems.

Rather than saying that we are fully against the
proposals, we are saying that we do not understand how
all this is going to work in practice. I hope the Minister
will be able to shine a light on that.

Karin Smyth: I echo my hon. Friend’s words. The
Minister is going to have to go back to the drawing
board on this, although I can see what the clauses are
trying to do. Financial directors I have spoken to commend
the idea of working together under some sort of shared
control. We have had controls before, but clauses 21 to 24
—I may be straying beyond my knowledge of the
writing of Bills and financial movements—come under
the heading, “Integrated care system: financial controls”,
and the entire section is about controlling ICBs and
NHS trusts.

We have not had a system defined. We know that
control totals are difficult and that autonomous trusts
have regulatory rules. We would be here all weekend if
we started to talk about foundation trust controls, and
what those trusts can and cannot do with their budget.
Clauses 21 to 24 test out the definitions of roles and
responsibilities, and the tensions throughout the Bill
over trying to apply a systems view to disparate
organisations with different duties and responsibilities.
The Minister has been trying valiantly to say that there
is clear accountability through NHS England, but all of
us here as Members of Parliament, and as I keep
repeating, understand what local accountability is in a
system and this is not it.

We do not know what an ICS is, and we have all
agreed that that might be okay—we are kind of in
favour of permissiveness—but what divides the Committee
and, I suspect, people farther afield is that the Government
view is that permissiveness is okay, and it is up to the
NHS England regions and the Secretary of State. We
would like to impose some greater local accountability
earlier.

The terminology in proposed new section 223M, on
page 34 of the Bill, is clear, and refers to:

“Each integrated care board and its partner NHS trusts and
NHS foundation trusts”.

That part of the Bill deals with aggregated spending on
revenue and capital. I do not want to overload people’s
brains at this time of the evening, but the Bill really is a
mess in respect of capital. Our buildings are crumbling
and the backlog is huge. We have talked about NHS
properties in community health partnerships. The
architecture still exists, but it is not clear how that

system works. I think poor old Sir Robert Naylor’s
edicts and pieces of wisdom are just propping open
doors in offices in the Department of Health and Social
Care, because they are certainly not being developed
and they are not being developed in the Bill.

Will a trust finance director have to seek permission
from the ICB to spend their capital, or even to know
what it is? If that is the case, it makes a nonsense of the
good financial management of some very large institutions.
We would all like a bit of financial rigour in the system,
but I am not sure the Bill allows us to have any. It is as
my hon. Friend the Member for Ellesmere Port and
Neston said: for community services, we have the Virgin
Cares, but even a community interest company would
sit outwith the NHS trust definition. Such companies
are regulated by the Office of the Regulator of Community
Interest Companies, which is separate from some of
this. The regulation for some of these bodies is problematic,
and GPs are obviously outside it, even if ICBs start to
commission them.

The aim is to allow NHS England to control aggregate
spending, but to do that there has to be some direction.
Lo and behold, on page 35 of the Bill there are more
direction powers for NHS England. We have alluded to
the fact that provider expenditure gets divvied up, and
some ICBs also commission specialist services; there
will have to be some NHS England-defined calculation
of how on earth all that fits together. Someone somewhere
will need a very large spreadsheet and will have to try to
balance the flows of money around the system.

I have asked a lot people, including experts, whether
anybody starts to understand financial flows. That is
obviously important because we are talking about our
taxes and we need to know how they are being spent,
who is spending them and who is moving the money
between each of these organisations. What about when
these bodies cross different boundaries? Will the Minister
say whether the trust or the foundation trust gets to
argue about which part of its base is allocated to which
ICB and vice versa? I am certainly glad—I often am—that
I do not live in London and am not trying to work that
out for some of the large teaching hospitals that cross
many boundaries. There used to be a role for strategic
health authorities to try to match what providers said
was in their accounts with what commissioners said
they thought they had given them. I do not think they
matched that often, and the structure in the Bill is much
more complicated than that. How it will work in practice
matters.

My hon. Friend the Member for Ellesmere Port and
Neston has already asked some of the questions. This
issue is very complex and involves big sums of money,
and ultimately it is about patient care, so who is going
to hold it all together? Where is the collective leadership
and who will be the top people in these ICSs? The
advert for the ICS chairs has gone out, and the pay is
£50,000 to £80,000 for three days a week. The requirement
on those people is clear; let us see how many of them
are not already well known to NHS England. That is
deeply problematic, if they are going to work—and we
all agree that we would quite like them to work.

In the new system, can commissioners and providers
both be blamed for the same things? As my hon. Friend
said, can they be put into special measures? Where are
the levers? What is going to happen, other than NHS
England commissioning expensive consultants to say to
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people, “You know what? It’s looking a bit complicated
and some of you haven’t got the right bits of money in
the right places,”and trying to bash some heads together?
All that will be done behind closed doors.

When we get down to the money, permissiveness
becomes a bit of a work of fiction. This part of the Bill
needs to be looked at again, between its leaving this
place and arriving in the other place, to get a bit more
sense into it. As we all know, the guidance is going out
there. This has been worked on by NHS England, so it
could come back in fitter form. As I said to the witness
from Oxfordshire last week, joint work and integration
often fall apart ultimately because of the money. Any
local authority financial director, any foundation trust
financial director, any good hospital financial director
and any community interest financial director will be
looking, quite rightly, at their own bottom line at the
end of the day, as that is their job.

It is entirely up to NHS England how it navigates
this. It looks like clever financial leverage work, and I
really do not think that it will work and it all needs to be
looked at again. I return to my theme that this is why we
need somebody independent and highly skilled working
on behalf of the local community to make the ICS
work, and not to have it, as a result, an NHS England
outpost deciding how it moves money around the system.
We need to understand the financial flows, and ensure
that they work much better than is laid out in the
clauses.

Edward Argar: I will be relatively brief because I am
conscious of the fact that we have agreed to get through
quite a few more clauses today, although I will try to
address the points that hon. Members have made. One
of the key issues at the heart of what I think the shadow
Minister, the hon. Member for Ellesmere Port and
Neston, was saying is around what happens if an ICB
or a foundation trust spends beyond its limit. How does
that work? What is the process? I am pleased that this
brings some welcome clarity, rather than the fragmentation
we sometimes see in accounting cashflow, following the
cash processes at the moment.

First and foremost, local systems will be informed of
their resource envelope at the start of the year and will
be required to agree a plan that matches, or is within,
that envelope. Therefore, all will start the year with a
plan that sets out what is being delivered and how much
funding they will receive to deliver those services. However,
if overspends emerge within year, that should initially
be resolved within the system by the individual organisation
either finding offsetting savings or securing savings
elsewhere within that system envelope. Through the
financial duties imposed by the Bill, the system is
encouraged to be collectively responsible for managing
its funding envelope, moving away from what we often
see at the moment, which is fragmentation in understanding
how the money flows, and each organisation considering
itself to a degree in isolation.

If the overspend cannot be managed within the system,
NHS England and NHS Improvement can use the
powers in the Bill to hold the system to account through
mechanisms such as the system oversight framework
and providing support via the recovery support programme,
as well as more informal support from the local region.

Additionally, individual trusts or FTs that are not working
collaboratively within the system can be held to account
using the provider licence and enforcement options
available for breaches. Finally, of course, in extremis the
Department of Health and Social Care can provide
cash support to NHS trusts and FTs to ensure that
services continue to be delivered.

The second concomitant part of the shadow Minister’s
question was what action NHS England or the ICB can
take in response to financial difficulties. Financial
performance will be monitored by both of them, and in
the first instance any difficulties will be resolved locally.
However, as I have set out, tougher mechanisms or
sanctions can be imposed on trusts that are not meeting
their reporting and financial accounting obligations
under the clauses.

Question put and agreed to.

Clause 21 accordingly ordered to stand part of the Bill.

Clause 22 ordered to stand part of the Bill.

Clause 23

FINANCIAL RESPONSIBILITIES OF INTEGRATED CARE

BOARDS AND THEIR PARTNERS

Justin Madders: I beg to move amendment 53, in
clause 23, page 35, line 14, at end insert—

“(5) NHS England must publish guidance on the means by
which an integrated care board, NHS trust or NHS foundation
trust which believes its capital resource limit or revenue resource
limit risks compromising patient safety may object to the limit
set.”

This amendment would introduce an objection mechanism when an
Integrated Care Board, Trust or Foundation Trust believes its capital
resource limit or revenue resource limit risks compromising patient
safety.

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

Clause 24 stand part.

Justin Madders: With this amendment, we are probably
having another bash at the debate we have just had to
some extent, but we are also making an important point
about patient safety.

5 pm

The amendment will insert a new line in clause 23 to
require NHS England to publish guidance on how an
ICB, trust or a foundation trust may object to any
revenue or capital limits that are set if they believe such
a limit risks compromising patient safety. I hope Members
will see why we have tabled the amendment. The previous
Secretary of State made patient safety one of his biggest
priorities and we all know the history and the various
scandals that were the origins of that. Patient safety
remains a huge challenge in the NHS. It is an ongoing
battle. We are still seeing about 30 never events every
month, according to the most recent data. Of course,
many of those will be attributable to individual human
error, but even that can overlook systemic challenges
that can contribute to mistakes of that nature being
made: workload brought about by staffing challenges,
be it vacancy levels or high turnover; or actual physical
challenges with equipment or buildings. They can all
play their part in undermining patient safety.
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The amendment aims to ensure that patient safety is
central to all considerations, not an afterthought after
the finances have been dealt with. It also plays into the
mystery about where exactly the buck stops, which, I
am afraid, despite the Minister’s best efforts, we are still
no nearer to solving. We still think, from what we have
heard, that ICBs will be passporting down to trusts
their allocation from NHS England, as has previously
been performed by CCGs. If that is not the case, however,
what happens if they rob Peter to pay Paul, taking cash
away from one trust to bail out another? What if they
both end up saying that patient safety is at risk? We will
then have three different bodies in disagreement and
patient safety possibly being compromised. Who decides
then? Who is the arbiter? Who makes the probably
invidious decision of deciding where resources go? It
may be that the answer is the Government would ensure
that NHS England found enough resources to avoid
that, but that is not in the Bill.

I am sure the Minister will say that such a scenario is
very unlikely, but I refer him to the Health Service
Journal article this morning, headlined “Everything up
for grabs”. Now, that sounds like a furniture store’s
bank holiday sales promotion, but it is in fact an article
on the current financial position of the NHS. It quotes
senior sources, including directors of NHS England,
who say that its officials will now need to review budgets
and service priorities to decide which could be met. The
article goes on to say that several senior officials and
close partners of the sector told the Health Service
Journal that they thought that key long-term plans were
now unlikely to be met given the lost time, additional
demand after covid and other pressures from the pandemic.

NHS England officials will now consider whether
they can bid for more Government funding, where they
can find savings and what efficiencies they can expect
from local NHS providers, whether to try to meet
targets despite the circumstances, or whether to set out
to Government publicly which objectives they cannot
meet. One NHS England director said—this is where
the headline comes from—that they were concerned
their budgets would be cut and that, “Everything is up
for grabs.” A different director said it was doubtful, for
example, that the long-term plan target and Government
manifesto promise to increase the number of GPs by
5,000 could now be met.

The article also says that trusts are expected to be
asked to plan to make unrealistic efficiency savings of
1.5% in the second half of 2021-22, which is likely to be
confirmed in imminent NHS England guidance. A
substantial efficiency ask is also now likely to be set for
2022-23. I do not know if the Minister will be able to
comment too much on that, but it does draw attention
to NHS England effectively bypassing ICBs and telling
trusts what their budgets are. That does not seem to sit
very well with the rhetoric or indeed the wording in the
Bill. If the requirement to find 1.5% of efficiency savings
is accurate, it would be a tall order given that funding
settlements have consistently lagged behind cost pressures
for over a decade now. It is all very good saying that
efficiency savings have to be made, but, as the article
says and with the context I have just set out, they are
possibly unrealistic.

What we are trying to do with the amendment is
avoid any difficulties that such an edict might cause by
ensuring there is transparency and an assurance that
when those sorts of conversations are had, people at the

sharp end are not forced to compromise on patient
safety in order to meet unrealistic, centrally set savings
targets. I hope that the Minister will understand the
basis on which this amendment has been tabled and
that he will be able to provide some clarity and assurance
that patient safety will not be compromised as a result
of efficiency savings that are required of NHS providers.

Edward Argar: Clause 23 provides for NHS England
to set overall system financial objectives for ICBs, NHS
trusts and NHS foundation trusts, which must operate
with a view to achieving these objectives. This includes
the ability to set limits on local capital resource use and
local revenue resource use for ICBs, NHS trusts and
NHS foundation trusts.

Clause 23 removes the sections in the National Health
Service Act 2006 relating to financial duties of CCGs
and replaces them with new sections setting out the
financial responsibilities of ICBs and their partners.
Improving population health requires the breaking down
of silos. Traditional financial control focused on individual
providers and organisations artificially creates barriers
and fragmentation that get in the way of high-quality
care.

The new approach will help to break down those
barriers by enabling NHS England to set joint system
financial objectives for ICBs and partner NHS trusts
and NHS foundation trusts, which must operate with a
view to achieving these objectives. This includes the
ability to set limits on local capital resource use and
local revenue resource use for ICBs, and for partner
NHS trusts and NHS foundation trusts. NHS England
can also give directions to ICBs, NHS trusts and NHS
foundation trusts on resource apportionment.

I turn to amendment 53, tabled by the hon. Member
for Ellesmere Port and Neston. I am grateful to him for
tabling it as it gives us an opportunity to air a number of
issues. It would require NHS England to produce guidance
to set out a process whereby ICBs, NHS trusts or NHS
foundation trusts could object to their capital and revenue
resource limits. Although I understand the motivation
behind the amendment, which is about ensuring that
the NHS has sufficient funds to deliver services safely, I
do not believe that it is needed. The ability for NHS
England to set system limits is important to enable
systems to effectively plan their services and it enables
NHS England to meet its obligation on delivering system
balance and its broader obligation to taxpayers.

The decision to allocate revenue funding to systems is
based on a weighted capitation formula, which produces
a target allocation or “fair share” for each area, based
on a complex assessment of factors such as demography,
morbidity, deprivation and the unavoidable cost of
providing services in different areas, meaning that systems
will get funding linked to their individual needs. NHS
trusts and foundation trusts will be represented on
ICBs, so they will play a role in deciding how resources
will be allocated within the system. They can raise
concerns about proposals, including with regard to
patient safety, as part of the decision-making process,
although we do not consider that these clauses would
put patient safety at risk. Capital allocations already
include a funding element to address emergency or
patient safety needs, based on planning information
from systems. The funding element is intended to be
used to address any issues that could arise, including in
the context of patient safety.
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Furthermore, clause 24 futureproofs the ICB financial
duties provisions. It provides for some of the provisions
in clause 23 to be replaced and is designed to be
commenced at a later date. Once ICBs and their partner
trusts are deemed ready to take on greater financial
accountability, clause 24 can be used to replace clause 23
with a new joint expenditure limit duty on the ICB and
its partner trusts. At a time when it is considered
appropriate, the clause will require ICBs and their partner
NHS trusts and foundation trusts to exercise their
functions in a way that ensures their expenditure when
taken together does not exceed their income. The intended
effect is that each local area is mutually invested in
achieving financial control at a system level, meaning
that public funds can be spent in a more sustainable,
joined-up and effective way. This should enable a nimbler
approach to expenditure where needs across the system
can be addressed more flexibly and holistically.

Should unexpected needs for funding arise, there is
another safeguard in place to allow NHS services to
continue operating safely, as the Department can issue
cash to NHS trusts and foundation trusts. For example,
if emergency support is needed to address patient safety

issues, trusts can apply for additional cash funding to
safeguard delivery of care. It is for those reasons that I
invite the hon. Member for Ellesmere Port and Neston
to withdraw his amendment. I commend clauses 23 and
24 to the Committee.

Justin Madders: I do not know whether it is too late
on a Thursday afternoon, but I did feel like I had
wandered into an episode of “Yes Minister” there. I will
not press the amendment to a vote, but I will read the
transcript of what the Minister has said with some care
over the next few days. I am not entirely clear that he
has addressed the central points that were made, but we
will no doubt return to this at some point anyway. I beg
to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 23 ordered to stand part of the Bill.

Clause 24 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Jo Churchill.)

5.11 pm

Adjourned till Tuesday 21 September at twenty-five
minutes past Nine o’clock.
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Written evidence reported to the House
HCB71 Care Quality Commission

HCB72 Dr John Holden, Chief Medical Officer at the
Medical and Dental Defence Union of Scotland (MDDUS)

HCB73 Allied Health Professions Federation

HCB74 Nora Everitt
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Public Bill Committee

Tuesday 21 September 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

9.25 am

The Chair: We resume this morning at clause 25.

Justin Madders (Ellesmere Port and Neston) (Lab):
On a point of order, Mrs Murray. There have been quite
a few changes on the Government Benches in the
Committee. We congratulate the Under-Secretary of
State for Health and Social Care, the hon. Member for
Erewash (Maggie Throup), on her promotion and the
Under-Secretary of State for Environment, Food and
Rural Affairs, the hon. Member for Bury St Edmunds
(Jo Churchill), on her transfer. If there was a Sky Sports
News transfer deadline day reshuffle pack, I can see
Jim White in wheels of excitement about the number of
changes at the Department of Health and Social Care.
We are delighted that the star striker remains in his
place.

On a more serious note, the composition of the
Committee has changed. Was that in order? Was some
kind of approval process from the House required before
that could take place?

The Chair: It is all done through the Committee of
Selection, so it is quite in order.

Justin Madders: Further to that point of order,
Mrs Murray. Derek Wilton on “Coronation Street”
used to say, “I shall be on the cocoa by the time Trevor
McDonald has finished”—a reference to people retiring
for the night at around quarter-past 10 or half-past 10.
We got an email at 10.22 pm last night with an updated
selection list from the Chair. I do not think there are
any substantive changes, but in a case where there are
dramatic changes to selections and groupings at short
notice, is there any rule or procedure about how much
notice must be given?

The Chair: There is no minimum notice requirement,
but I am sure there will not be an issue in future.

Justin Madders: Further to that point of order,
Mrs Murray; I have had a few days to think about these
points. The Minister very helpfully said he would write
to me about the workforce amendment we put forward
last week. Over the weekend, I was talking to some
members of the public who are very interested in the
Committee’s proceedings. They asked when that letter
might be published. I know the Minister is very busy
and has a lot of new inductions for his colleagues to get
through, as well as his work on the Bill, so I am not
going to ask when he will release it, but would it be
appropriate to add that letter to the page on the Government
website where all the Bill information is contained?

The Chair: I am sure the Minister has heard your point
of order, Mr Madders.

Clause 25

INTEGRATED CARE SYSTEM: FURTHER AMENDMENTS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to consider:

Government amendment 14.

That schedule 4 be the Fourth schedule to the Bill.

The Minister for Health (Edward Argar): Mrs Murray,
it is—even more than usual—a pleasure to serve under
your chairmanship: I am still standing before you in this
Committee and opposite the hon. Member for Ellesmere
Port and Neston, as seems to be our fate. He has served
in his Front-Bench role longer than I have in mine, and
that is going some.

Clause 25 gives effect to schedule 4, which contains
minor and consequential amendments relating to the
introduction of integrated care boards. The majority of
the amendments relate to replacing existing references
to clinical commissioning groups in legislation with
references to integrated care boards. The schedule is
necessary to ensure that existing primary legislation
that refers to CCGs will continue to operate effectively
once ICBs are established. Without it, references to clinical
commissioning groups would be erroneous and the new
commissioning bodies, ICBs, would not be referenced
where they need to be across the statute book.

Following from that, Government amendment 14 is
minor and technical. It is simply to ensure that the
legislation hangs together properly. It makes no change
to the status quo, but reflects that clause 15 of the Bill
replaces section 3 of the National Health Service Act
2006 with a slightly amended proposed new section 3.
A consequential amendment is therefore needed to
section 187 of the 2006 Act so that it refers to the correct
subsections. Previously it referenced subsections 3(1)(d)
and (e), but those same subsections have now been
moved to 3(1)(e) and (f) in proposed new section 3.

The amendment simply updates the cross references
in section 187, without which section 187 would refer to
incorrect subsections, which could result in regulations
made under section 187 allowing for charging for the
wrong services. That is, quite clearly, not our intention,
and we are simply continuing the status quo and clarifying
that matter.

Question put and agreed to.

Clause 25 accordingly ordered to stand part of the Bill.

Schedule 4

INTEGRATED CARE SYSTEM: MINOR AND

CONSEQUENTIAL AMENDMENTS

Amendment made: 14, page 151, line 34 in schedule 4,
at end insert—
“107A In section 187 (charges for designated services or facilities),
for ‘section 3(1)(d) or (e)’ substitute ‘section 3(1)(e) or (f)’.”—
(Edward Argar.)

This amendment is consequential on clause 15 of the Bill, which
changes the numbering in section 3(1) of the National Health Service
Act 2006.

Schedule 4, as amended, agreed to.
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Clause 26

ABOLITION OF MONITOR AND TRANSFER OF FUNCTIONS

TO NHS ENGLAND

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

That schedule 5 be the Fifth schedule to the Bill.
Clauses 27 to 32 stand part.

Edward Argar: NHS England and NHS Improvement,
comprised of Monitor and the NHS Trust Development
Authority—the TDA—requested the primary legislative
changes to support the merger of their organisations,
and these clauses are fundamental to fulfilling that
ambition. In recent years, NHS England and Monitor,
as part of NHS Improvement, have been working closely
together with a view to acting as a single organisation
with a single operating model. They already have aligned
board and committee arrangements and joint senior
executive appointments through the joint working
programme. Despite the progress made, there are limits
to the extent to which they can collaborate under the
current statutory framework.

Establishing a single statutory body responsible for
the health care system in England has several clear
benefits. First, it will create a more joined-up approach
across the NHS to provide national leadership and
speak with one voice to set clear and consistent expectations
for providers, commissioners and local health systems.
Secondly, it brings services, support and improvement
under a single regulatory and legislative framework.
That will deliver improved care for patients, enabling
better use of collective resources, removing unnecessary
duplication and ultimately making better use of public
money. The merger will provide clearer lines of
accountability so that the public can be assured that any
service they use meets the same requirements around
safety and quality.

Alex Norris (Nottingham North) (Lab/Co-op): One
of the problems that we have found in Nottingham
around driving integration was the duplication of lots
of different regulators and metrics, which meant that
organisations were often working to different purposes.
This obviously tidies that up a bit in terms of regulators.
Does the Minister envisage going further in the future?

Edward Argar: I am grateful to the shadow Minister
for that question, which reminds me of some of the
questions that he used to ask me in this room about
what the future held when we discussed delegated legislation.
I am always cautious not to predict the future, but
hopefully it will be helpful if I set out the principles that
I think should apply. I agree that unnecessary duplication
that does not bring clear and tangible benefits to patient
safety or improve outcomes is clearly undesirable. Therefore
we will seek to streamline where appropriate, but without
compromising patient safety or the outcomes that patients
experience. While not predicting the future, I hope that
gives him some reassurance of the direction of travel as
I see it.

Clause 26, along with other provisions in the Bill,
including clause 29, makes the legal changes necessary
to bring these organisations together as one legal entity.
Clause 26 abolishes Monitor and introduces schedule 5,

which contains amendments that transfer Monitor’s
functions to NHS England in order to fulfil the Bill’s
intention to merge Monitor and the NHS TDA into
NHS England to form a single body. The schedule
transfers powers and duties from Monitor to NHS
England and repeals provisions that are no longer necessary
in the light of the merger. For example, Monitor’s
functions in relation to NHS foundation trust mergers
and acquisitions in sections 56 and 56(a) of the 2006
Act, and in relation to licensing providers in sections 81
to 114 of the Health and Social Care Act 2012, will all
transfer to NHS England.

We acknowledge that bringing together the
commissioning functions previously exercised by the
NHS commissioning board, and the regulatory functions
previously exercised by Monitor, under a single organisation
could be perceived as giving rise to conflicts of interest.
The Bill will therefore ensure the proper management of
any such conflicts, and we will work with stakeholders
on robust processes that will safeguard the separation
of responsibilities and improve transparency. For those
reasons, clause 27 seeks to insert new section 13SA,
which deals with minimising conflicts between the body’s
regulatory and other functions, into the National Health
Service Act 2006.

The clause places a duty on NHS England to minimise
the risk of conflict or manage any conflicts that arise
between its regulatory functions and other functions. In
the event that a conflict were to occur, NHS England
would be under a duty to resolve or manage that
conflict and to ensure appropriate transparency. NHS
England must include within its annual report details of
such conflicts and how it had complied with its duties to
manage them under new section 13SA of the 2006 Act.

Clause 28 amends section 100 of the Health and
Social Care Act 2012, which relates to the modification
of licence conditions for providers. Licences are the
basis by which NHS Improvement and, in future, NHS
England set conditions on providers as to the terms on
which they can operate. The clause requires that when
NHS England makes a major change to the standard
licence conditions, as permitted under section 100 of
the 2012 Act, it must assess the likely impact of the
change or publish a statement explaining why such an
assessment is not needed.

The clause also provides that the impact assessment
carried out by NHS England must be included in the
notice of the modification that is sent to the relevant
licence holder and others, as required by section 100(2)
of the 2012 Act. This new requirement is intended to
make it clearer why NHS England is altering a standard
licence condition, which we think is in the interests of
providers and the smooth running of the system.

Clause 29 abolishes the NHS TDA and works in
harmony with clause 26, which abolishes Monitor and
other provisions in the Bill that confer functions on
NHS England in relation to providers, in order to merge
the two organisations into NHS England to form a
single body. In transferring functions that were formerly
delegated to the TDA, we have considered the mechanisms
and processes associated with those duties and assessed
the best fit for the system, to ensure that the relationships
already in place are not unduly affected. Clause 29
revokes the directions that established the TDA, and
subsections (3) and (4) include consequential amendments
that remove references to the TDA. They will no longer
be relevant once the TDA is abolished.
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Clause 30 makes a consequential amendment to NHS
England’s general functions to reflect its oversight of
NHS trusts and foundation trusts due to the merger of
NHS England and NHS Improvement. The clause ensures
a joined-up approach to decision making, allowing
NHS England to understand the services required to
best serve patients. It amends section 1H of the National
Health Service Act 2006 so that for the purpose of
discharging its duty to promote a comprehensive health
service in England, NHS England must exercise its
functions in relation to English NHS trusts and foundation
trusts, as well as in relation to ICBs, which will replace
the current reference to CCGs, so that services are provided
for that purpose.

As part of the merger of NHS England, Monitor and
the NHS TDA, and as a consequence of the abolition
of Monitor and the NHS Trust Development Authority,
clause 31 gives the Secretary of State the power to make
schemes to transfer the staff, property, rights and liabilities
from Monitor and the TDA to NHS England. These
transfer scheme provisions follow a similar protocol
used within the Health and Social Care Act 2012 for the
transfer of assets, rights or liabilities on the abolition of
the National Institute for Clinical Excellence and the
Health and Social Care Information Centre. The transfer
schemes used then proved effective and efficient, ensuring
a smooth transition and no impact on the services they
delivered.

Finally, clause 32 contains a regulation-making power
that allows the Treasury to vary the way in which any
relevant tax has effect in relation to the transfer scheme.
Regulations made under this power can be used to
ensure that no taxes arise, and that there are no changes
to the tax positions of either the transferee or transferor
body. It is appropriate to avoid unnecessary tax
complications relating to a transfer scheme between
public bodies. The types of taxes that can be varied are
set out in the clause.

Without this clause, the transfer of assets or liabilities
between the bodies mentioned in clause 31—namely
Monitor, NHS Trust Development Authority and NHS
England—could give rise to unintended tax liabilities.
As I have highlighted, this merger has clear benefits and
is central to the Government’s plans for establishing a
more integrated, responsive and accountable health and
care system.

Justin Madders: I am grateful to the Minister for his
detail on those clauses, which have been very helpfully
grouped. Although we have not put forward any
amendments, we do want to raise some general concerns—
mostly around what these clauses do not do.

As we have heard—although I do not think the
Minister used quite the same terminology as we would
have—these clauses have got rid of the worst trappings
of the market architecture, which were characteristic
of the Lansley Act. As we have heard, they enable the
merger of NHS England and NHS Improvement, although
I do not think that NHS Improvement is actually mentioned
anywhere in the Bill. All references are to Monitor and
the NHS Trust Development Authority. It is almost as
if the Government want us to forget that NHS Improvement
ever existed—or probably want us to forget who was
chairing it.

The abolition of Monitor sounds another death knell
for the Lansley Act, but does leave some of the market
mechanisms in place. However, since they were ignored
anyway, I can understand why the Government have
not bothered to go the whole hog.

Clause 26 finally turns the Monitor off at the mains—
although I think it is fair to say that it stopped working
some time ago. NHS England is now the undisputed,
supreme leader over commissioning and both flavours
of providing, so the Bill not only tears up the Lansley
reforms but quietly changes the 2003 amendments. Monitor
was set up as the regulator of foundation trusts, and
was to be the approver of applications to become a
foundation trust.

Foundation trusts have had many incarnations, but
were once heralded as the vigorous, autonomous new
organisations that would shake up the NHS and bring
choice and competition into healthcare. They were beyond
the reach of those nasty bureaucrats who ran the rest of
the NHS. However, as I think we have seen today, it has
not quite turned out like that. There must be a clever
saying somewhere that “All health service reforms end
in failure”, just like all politicians’ careers—although
the Minister is clearly an exception to that!

It is fair to say that we are seeing the end of the
foundation trust experiment. There is no evidence that
the new foundation trust model did any better than the
old model. Of course, the first few anointed foundation
trusts did outperform non-foundation trusts, but that
was because they were already the best-performing trusts.
That was why they were allowed to become foundation
trusts in the first place. It was, really, a self-fulfilling
prophecy, but, as time has moved on, it has been harder
and harder for trusts to excel to the level originally
envisaged.

Foundation trusts did have some good characteristics;
they did have a better go at accountability to their
governing bodies. Given this Bill’s focus on involving
patients and the public in the wider health system,
perhaps this system also has some positives—something
to commend it. It might not have been a bad idea to
have an equivalent model for the governance of ICBs,
but I will not return to that now. I know the Minister
has not warmed to our suggestions of greater accountability,
but I will leave that for him to consider if he brings
forward amendments on Report.

The Lansley Act favoured foundation trusts and made
the optimistic—and what turned out to be highly
inaccurate—assumption that, in time, all NHS providers
would become foundation trusts. As so much happened
with that Act, however, it turned out not to be the case
at all. Foundation trusts are now no different from the
old-school, old-style NHS trusts—a “distinction without
a difference”, as Lord Stevens once quipped. For all
relevant purposes, NHS trusts and NHS foundation trusts
are performance-managed in exactly the same way.

9.45 am
To rub salt into the wounds, the Bill will provide the

ability for ICBs to create new trusts, which will be
ordinary trusts rather than foundation trusts—I hope
that the Minister can confirm that my understanding of
that is correct. That prompts the question: if Monitor is
going, why are we keeping foundation trusts? Perhaps
more pertinently, why do we still have two different
models for trusts? Let us have flexibility and a thousand
flowers blooming, but having two versions of what, to
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all intents and purposes, are exactly the same thing
seems unnecessary. We know that the Minister wants to
see unnecessary duplication and bureaucracy removed,
and this is perhaps a very good example of that.

One thing that Lansley envisaged was a single model,
and perhaps that is the right way to go, but we are in a
very strange position with two approaches and very
little to distinguish between them. Why not let all NHS
trusts become foundation trusts or call them all trusts? I
guess that someone could work out whether it would be
cheaper to change all the stationery in ordinary trusts
or all the stationery in foundation trusts, so that all the
letterheads and notices say “trust”or “foundation trust”—
whichever one ended up being the cheaper option.
Really, there is no practical distinction now. If we got
rid of that distinction, we would at least want the
governing body model for foundation trusts to become
the standard for all, which we would perceive as a real
step forward for public engagement.

Having said all that, there is one other outstanding
distinction, because foundation trusts are still able, at
least in theory, to retain control over their capital spending.
As we will see later, however, even that is an endangered
species. What are the practical differences between trusts
and foundations trusts, and why do the Government
consider it so important that the distinctions remain?

Karin Smyth (Bristol South) (Lab): My hon. Friend is
right in what he says. Given Monitor’s role, NHS
Improvement’s role and local scrutiny of what is happening
within the system—it is almost independent in some
cases—there is a real gap here now. I have called them
cartels before, although my hon. Friend will perhaps
not use that word. With the absence of Monitor, where
is the transparent and independent scrutiny? What is
the new regime, and how will that accentuate the patient
voice? We have also been unable to highlight how many
millions of pounds have been wasted in the intervening
years from 2012 with regards to how the previous Act
was pushed through, and the terrible waste that has
arisen as a result. Surely the patient voice must be really
important in holding trusts to account.

Justin Madders: I can assure my hon. Friend that I
will not waste opportunities to refer to the waste of
public money as a result of the Lansley Act, but the
wider point is one that the Opposition have made
already in Committee and will continue to make. There
is clearly a gap where accountability ought to lie. It will
be interesting to hear what the Minister says about why
the governing model for foundation trusts cannot be
expanded to all remaining trusts. We would particularly
want to see far greater patient involvement in the integrated
care systems in the Bill. Clearly, we have had that debate
unsuccessfully, but I hope that we will perhaps have an
opportunity to return to it once the Bill returns from
the other place.

I will say a few words on the licensing scheme. Given
that the Bill marks an end to the whole era of markets
and competition and a move, at least in theory, to a
model of collaboration and co-operation—not a cartel,
as my hon. Friend the Member for Bristol South might
call it—why is it necessary to license NHS bodies that
are now fully under the control of NHS England and
the Secretary of State? That does not seem to be a
particularly good use of anyone’s time, and it will create
more unnecessary paperwork and bureaucracy.

We will do our best to help the Minister in reducing
obstacles to delivering patient care, so we will not
oppose these clauses. However, we think that they have
probably not gone far enough. They are clearly a necessary
tidying-up job, but the Government should do the job
fully and properly.

Edward Argar: As ever, I am grateful to the shadow
Minister. He should be optimistic—perhaps not on this
issue, but more broadly—about the reception of some
of his suggestions. I think I managed to take him aback
slightly last week with one suggestion, although it was
perhaps not the one with which he expected me to be
willing to engage. I always listen to and consider carefully
what he says.

The shadow Minister made a number of points. He
mentioned the references to Monitor and TDA and said
there are no references to NHS Improvement. That is
because NHS Improvement is not the named body in
law—that is simply a legal distinction. The named bodies
are the NHS TDA and Monitor, which we understand
and know as NHS Improvement.

I gently chide the shadow Minister. His reference to
the chair of NHS Improvement, Baroness Harding, was
a little unmerited. She has worked tirelessly. Colleagues
will have their views, as is entirely appropriate in this
place, but his reference was uncharacteristically uncharitable.

Karin Smyth: Given that the Minister, who I think is
an honourable man, has mentioned that, does he think
it acceptable for the chair of NHS Improvement to take
the Conservative Whip in the House of Lords, as was
outlined in the pre-screening scrutiny commission by
the Health and Social Care Committee? Does he think
that is acceptable, as other Ministers have not done so?

Edward Argar: I believe that all appointments, including
that one, are conducted entirely appropriately, in line with
Cabinet Office guidance.

I move on to the shadow Minister’s substantive points,
which he perhaps made more in hope than anything
else. We are not resiling from the value that choice and
competition can bring, but we recognise that it is not
the only driver of improvement and that collaboration
plays a key role, so the position is perhaps a little more
nuanced than he might like to suggest or wish to see.
What we are seeing here is a reflection of the reality. We
are ensuring that the way the system has evolved in
practical terms over time is reflected by updating the
appropriate legislation.

The shadow Minister mentioned a number of specific
points around foundation trusts, and I hope I can give
him some reassurance. We are not abolishing foundation
trusts or their rights. The licensing system that we are
talking about allows for equivalent management of
both types of trust in a consistent way, and the NHS will
still have the power to authorise new foundation trusts
in the future, if they meet the appropriate criteria.

Justin Madders: I think the Minister probably has the
gist of what I was getting at in my comments. Can he
tell us how many applications for foundation trust
status are currently in the pipeline?

353 35421 SEPTEMBER 2021Public Bill Committee Health and Care Bill



Edward Argar: The shadow Minister is an able
parliamentarian. I hesitate to say with certainty, but my
belief is none at present. However, I caveat that by saying
I would not wish to mislead the Committee. If I have got
that wrong, I will of course let him know.

There is nothing that stops the evolution of trusts
into foundation trusts, if they so wish and meet the
criteria. What we are saying here is that it is not one size
fits all. We will not force anyone down that route, but
the option remains for NHS England. I would argue
that the way the system has evolved is a reflection of the
strength of that system and the framework that we have
put in place around it. On a serious note, I know that
the point about foundation trusts is of considerable
interest to the shadow Minister. When we reach clauses
51 to 57, which cover this issue and the operation of
foundation trusts, I suspect that we may get into rather
more detail about how they actually operate. I might
even be able to confirm that my understanding of the
figure for which he asks is correct.

The shadow Minister has made his points clearly, but
I hope the Opposition will agree to these clauses. They
are technical clauses in essence, and the shadow Minister
has rightly used them to air broader issues that are
related. They are technical clauses to reflect the reality
of the evolution of the system.

Question put and agreed to.

Clause 26 accordingly ordered to stand part of the Bill.

Schedule 5 agreed to.

Clauses 27 to 32 ordered to stand part of the Bill.

Clause 33

REPORT ON ASSESSING AND MEETING WORKFORCE

NEEDS

Chris Skidmore: I beg to move amendment 94, in
clause 33, page 40, line 6, leave out from beginning to
end of line 11 and insert—

“(1) The Secretary of State must, at least once every two years,
lay a report before Parliament describing the system in place for
assessing and meeting the workforce needs of the health, social
care and public health services in England.

(2) This report must include—

(a) an independently verified assessment, compliant with
the National Statistics Authority’s Code of Practice
for Statistics, of health, social care and public health
workforce numbers, current at the time of publication,
and the projected workforce supply for the following
five, ten and 20 years.

(b) an independently verified assessment, compliant with
the National Statistics Authority’s Code of Practice
for Statistics, of future health, social care and public
health workforce numbers based on the projected
health and care needs of the population for the following
five, ten and 20 years, consistent with the Office for
Budget Responsibility long-term fiscal projections.

(3) NHS England and Health Education England must assist
in the preparation of a report under this section.

(4) The organisations listed in subsection (3) must consult
health and care employers, providers, trade unions, Royal
Colleges, universities and any other persons deemed necessary
for the preparation of this report, taking full account of
workforce intelligence, evidence and plans provided by local
organisations and partners of integrated care boards.”

This amendment would require published assessments every two years
of current and future workforce numbers required to deliver care to the
population in England, based on the economic projections made by the

Office for Budget Responsibility, based on projected demographic
changes, the prevalence of different health conditions and likely impact
of technology.

The Chair: With this it will be convenient to discuss
the following:

Amendment 2, in clause 33, page 40, line 6, leave out

“at least once every five years”

and insert “annually”.
This amendment would require the Secretary of State to publish a
report on assessing and meeting the workforce need annually.

Amendment 40, in clause 33, page 40, line 7, leave out
“the health service” and insert “health and social care
services”.
This amendment would require the Secretary of State to publish a
report on assessing and meeting the workforce need for both health and
social care services.

Amendment 41, in clause 33, page 40, line 11, at end
insert—

“(3) Health Education England must publish a report each
year on projected workforce shortages and future staffing
requirements for health and social care services in the following
five, ten and twenty years.

(4) The report must report projections of both headcount and
full-time equivalent for the total health and care workforce in
England and for each region, covering all regulated professions
and including those working for voluntary and private providers
of health and social care as well as the NHS.

(5) All relevant NHS bodies, arm’s-length bodies, expert
bodies, trade unions and the National Partnership forum must be
consulted in the preparation of the report.

(6) The assumptions underpinning the projections must be
published at the same time as the report and must meet the
relevant standards set out in the National Statistics Authority’s
Code of Practice for Statistics.

(7) The Secretary of State must update Parliament each year
on the Government’s strategy to deliver and fund the long-term
workforce projections.”

Amendment 42, in clause 33, page 40, line 11, at end
insert—

“(3) The annual report must include an assessment by the
Secretary of State of safe staffing levels in the health service in
England and whether those levels are being met.”

Chris Skidmore: I wanted to speak to amendment 94,
which is the product of a revision on my part. I initially
tabled an amendment to clause 33, but it was as a result
of the oral evidence sessions when the clause was discussed
at length by a number of organisations that I decided to
re-table amendments with further detail.

Clause 33 is one of the shortest clauses in this substantial
Bill, but it is one of the most important. When it comes
to looking at how we plan the NHS workforce for the
next five years as the clause suggests, or the next 10 or
20 years, we face significant demographic changes in
the United Kingdom. We have an aging population
with sadly more co-morbidities and chronic conditions,
such as diabetes, than ever before, which puts increasing
pressure on not only the health service, but the health
and care service. That is the omission. The clause has no
mention of the care service, which needs to be dealt with.

The clause is rather perfunctory. At the moment, the
duty on the Secretary of State is to,

“once every five years, publish a report describing”

—not necessarily detailing or taking any action—
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“the system in place for assessing and meeting the workforce
needs of the health service in England”

—not the care service.

Secondly, the report would be prepared by NHS England
and Health Education England alone, not mentioning
any of the other wider workforce organisations. They
would,
“assist in the preparation of the report”

but only,
“if requested to do so by the Secretary of State.”

The Secretary of State holds all the cards about how the
report is published and what type of data is used.

Amendment 94 sets out that we should have a report
every two years. The first amendment I put down actually
wanted an annual report. I know there are some
amendments on annual reports, but it was very clear
from organisations, such as NHS Confederation and
NHS Providers, that they saw an annual report as being
too bureaucratic. They would have to start the next
report having just finished the previous one, hence I
withdrew the amendment. In that spirit of the Committee,
it is important that Back-Bench Members listen and
change our amendments where possible.

I have tabled some amendments saying that the Secretary
of State must lay a report every two years. We have seen
with the pandemic that five years is too long a period to
anticipate unknowable events and uncertainties within
the system. Having a two year report would reflect
better on the pressures that can occur within a system
over a shorter period of time. Amendment 94 also
addresses two specific issues around what this report
would look like and how it is put together, because
ultimately a report is only as good as the data it utilises.
Where are we getting that data from? If the clause
allowed NHS England and Health Education England
simply to assist in the preparation of the report without
any understanding of what data measures are used in
such reports, we would miss an opportunity to embed
detailed demographic research into our understanding
of the workforce needs of the NHS and care population.

10 am

I am calling for:
“an independently verified assessment, compliant with the National
Statistics Authority’s Code of Practice for Statistics, of future
health, social care and public health workforce numbers—

about which we have had big discussions—
“based on the projected health and care needs of the population
for the following five, ten and 20 years”.

We can have that report published every five years, or
every two years, as I have suggested.

If the report were simply a sampling mechanism to
look into where the workforce is now, it would miss an
opportunity to look at demographics and at where we
will need to be to increase workforce numbers. We need
to ensure that we have the training investment in place
for medical schools. Medical training for doctors takes
a minimum of seven years, and for nursing it takes at
least four years. Those time lags need to be taken into
account.

A frustration of our constituents is that our health
service spends a significant amount of money not only
on agency staff, who are disproportionately expensive,
as we all know, but on bringing in individuals from
abroad. There is nothing wrong with that, but those

training places could go to people who have grown up
in this country and have ambitions to become a doctor
or nurse, but who have been unable to achieve that
because there were no medical places.

One of the greatest anomalies in our healthcare service
is the restriction on places for those entering university
at 18, 19 and 20, even though demand is not met by
current training places. We are spending twice because
talented individuals leave school unable to fulfil their
dreams of going into the health service as we do not
have the places for them, and we then have to bring in
nurses from south India. I have nothing against that—they
are fantastic people—but it is also detrimental to the
south Indian health service, because it could be training
those people to help their local population.

We have to address that disjointedness. It is not fair
on other countries that the NHS sucks in their talent,
which should be used in their countries. At the same
time, we are wasting talent. This Government are about
levelling up, and we cannot level up in any greater way
than by ensuring that those who want to serve their
local healthcare populations in towns and cities such as
Sheffield, Leeds or Doncaster can do so by going to
their local universities and staying in their areas.

Karin Smyth: The right hon. Gentleman is making
some excellent points. He and I share a health economy,
two universities and a thriving region, but we still have
problems. People in my constituency cannot get the sorts
of jobs and apprenticeships that they need. How would
his amendment deal with the geographical discrepancies
across the country through a single two-year report,
and how would we account for the different training
demands in different parts of the country?

Chris Skidmore: I think there is a subsection here
about how clause 33 relates to clause 19 and the duties
on ICBs as the placemaking organisations that can
provide the training opportunities for the future. I also
think there are great opportunities in the Department
for Levelling Up, Housing and Communities for potential
further devolution of the skills budget through a mayoral
system. That skills budget will already be devolved in
some of the metro Mayor areas, so I hope that it will
also be devolved across wider areas that do not necessarily
have a city population. The Government are clearly
looking to fill that gap. Those are also the skill needs of
the healthcare population, which is why, when it comes
to the duties for the ICBs, I am keen that they take on
board the wider non-healthcare resident population,
whether in universities, colleges or elsewhere, to bring in
expertise on creating training pathways for the future.

Without going off-piste, I think there are future
opportunities for more flexible qualifications. We have
the lifelong learning allowance. We are looking at how
to allow individuals to retrain for the future, creating
apprenticeship opportunities, in-work opportunities and
course-based opportunities. This is not just about providing
nurses and doctors; it is also about allowing nurses to
move up the scales and retrain when they are in the
NHS, which would help to lower the attrition rate.

Retention is one of the greatest challenges we have—it
is not only about training—and I am sure that the
intention of clause 33 is also to get to grips with
retaining the 20% of the workforce who leave over a
five-year cycle. It would do so much better if it took
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into account statistics consistent with the Office for
Budget Responsibility’s long-term fiscal projections and
if we were able to look at the needs of the population.
That is what subsection 2(b) of my amendment suggests—
looking at workforce numbers
“based on the projected health and care needs of the population”

as well as the demographic numbers of the workforce.

The amendment suggests a number of organisations
that should be able to contribute to the report, including
health and care employers. I return to the point that the
care sector is not reflected in clause 33, and it really
should be. Trade unions also play a vital role in identifying
needs; that may be strange coming from a Conservative
MP and I may disagree politically with unions, but they
have the data and the opportunity to provide feedback
from their members, which is really important. I have
mentioned the royal colleges in discussions on previous
amendments. Universities are critical for identifying
ways of integrating healthcare and education practices.
I also suggest
“any other persons deemed necessary for the preparation of the
report, taking full account of workforce intelligence…and plans
provided by local organisations and partners of integrated care
boards.”

The amendment would therefore allow for place-based
opportunities, as the hon. Member for Bristol South
has said, in delivering on the clause’s workforce planning.

I do not intend to push the amendment to a vote. It is
a probing amendment, which I hope the Minister will
take seriously, especially given the length of time the issue
was discussed in the oral evidence sessions.

I am sure all Members have received briefing packs
from various organisations. Clause 33 comes up as one
of the priorities. The organisations’ intentions are not
vexatious; they are not raising the issue to make a
campaign point against the Government. The tone of
the Bill is one of collaboration and partnership. As was
mentioned in the oral evidence sessions and the early
sittings of the Committee, the Bill is unique. It is not a
top-down reorganisation—it is filling in the jigsaw puzzle
that has been constructed from below upwards, providing
the legislative cherry on the top of a cake that has
already been baked by local healthcare communities
who know what they need. What they need is certainty
on workforce planning. The Bill provides the legislative
certainty of consistency at national level that will trickle
down to local level.

I urge the Minister to listen to the requests for more
frequent reporting on workforce planning, better use of
data in producing the report and a widening of
opportunities to be partners in that report. The Minister
and Department have done a fantastic job in allowing
the partnership model to evolve. We have moved away
from institutional top-down accountability, where there
was a competitive spirit between institutions. We have
broken that down; the ICPs and ICBs now provide an
opportunity for greater partnership working, for the
benefit of patients and the outcomes that need to be
delivered. This is the missing piece in the legislation.

We need to move workforce needs to a partnership
model and away from the top-down approach that
clause 33 very much suggests. The Secretary of State
holds all the cards on the planning of the report and
does not even necessarily have to work with NHS

England or Health Education England. In the spirit of
the Bill, I urge the Minister to open up the clause and
consider the proposal in amendment 94 on Report or in
the other place. It is an important change that would
make the Bill even better. I urge him to give it due
consideration.

Justin Madders: I will speak to amendment 94 and
the other amendments in my name and the names of
my hon. Friends, since they are grouped together and
we are clearly all talking about the same thing. There is
probably only a cigarette paper between many elements
of these amendments and, I hope, the Minister’s position
when we get to the end of the debate.

One reason why there are so many amendments and
they are all fairly similar is that it was clear from the
evidence sessions that this is one of the few areas on
which there was complete agreement among the witnesses.
Clause 33 is simply nowhere near good enough. Given
the importance of workforce issues, which is the most
crucial issue facing our NHS and social care system—as
the right hon. Member for Kingswood mentioned, social
care must be included within this—it is strange that we
have really quite a tepid offering in the Bill.

It feels as though the whole question of workforce is
firmly in the Department’s “too difficult” box. It knows
it has to do something; it knows that without the
tremendous efforts of the staff the NHS would simply
collapse, but rather than coming up with an effective
strategy, it has produced this fig leaf of a clause to
create the impression that the issue is being taken seriously
and dealt with.

Edward Argar: It is now in my inbox.

Justin Madders: It is now in the Minister’s inbox, and
he will know that what is currently in the Bill does not
cut it in terms of the challenges we face. As I often do, I
place on record our thanks and admiration for the
whole NHS workforce, for turning from theory into
reality an organisation that demonstrates the benefits of
collectivism and socialism and is one of the nation’s
proudest achievements—I certainly expect the Minister
to agree with the latter part of that sentiment, if not the
former.

I have said this many times before, and I will say it
again: without its workforce, the NHS is nothing. It is
not only the doctors and nurses, but all the others who
contribute to the delivery of a comprehensive and universal
service, free at the point of use: the radiographers, the
porters, the cleaners and the allied health professionals.
I will not list them all, but we should acknowledge that
a number of different people contribute towards even
the most straightforward engagement with a patient,
and we are grateful for each and every one of them and
the service they give.

I briefly refer hon. Members to the report by the
Health and Social Care Committee on workforce burnout
and resilience. It conducted an inquiry into the issue
and found that staff shortages were
“ultimately the biggest driver of burnout.”

It was presented with much evidence from staff about
feelings of low energy or exhaustion, increased mental
distance from or negative feelings about the job, and
reduced professional effectiveness. Excessive workload
was identified as the key predictor of staff stress, workers’
intention to quit and patient dissatisfaction, and was
also highly associated with the level of errors.
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I draw this Committee’s attention to some of the
conclusions in the report. Paragraph 22 states:

“It is clear from our witnesses that although the People Plan
presents comprehensive ambition to address the failings in the
culture of the NHS, and address the needs and wellbeing of NHS
staff, its delivery will depend on the level of resourcing allocated
to these priorities. Without adequate funding the laudable aspirations
of the People Plan will not become reality.”

Paragraph 23 states:
“We recommend that the Department publishes regular, costed

updates along with delivery timelines for all of the proposals in
the People Plan.”

That is something we are trying to turn into reality with
our amendments.

Turning to the specifics of amendment 40, paragraph 24
of the Select Committee report states:

“The absence of a People Plan for social care serves only to
widen the disparity in recognition and support for the social care
components of health and social care. The Government should
rectify this as a matter of urgency in their upcoming work to
reform the social care sector; and it is essential that it is included
in the social care reforms promised this year.”

Some reforms have been promised, but we still await the
further White Paper on integration, which we have touched
on many times.

“The adult social care workforce has stepped up to the plate
during the pandemic. They deserve the same care and attention
that the People Plan pledges to NHS colleagues.”

We wholeheartedly agree with the sentiments stated
there.

10.15 am

In paragraph 27, the Committees goes on to state
that
“we strongly believe the Government should publish a 10 year
plan for the social care sector as it has done for the NHS. The two
systems are increasingly linked and it makes no sense to put in
place long term plans for one without the other. Failure to do so is
also likely to inhibit reform and lead to higher costs as workforce
shortages become more pronounced with higher dependency on
agency staff. Reducing the 30% turnover rates typical in the sector
will also require a long term, strategic approach to social care pay
and conditions.”

Again, that is absolutely on point about what needs to
be done. I hope that the Minister, when he responds,
will be able to explain why the social care workforce is
absent from the Bill as drafted, given the clear and urgent
need set out by the Select Committee for a comprehensive
workforce plan.

The Committee said in its conclusions:
“The emergency that workforce burnout has become will not

be solved without a total overhaul of the way the NHS does
workforce planning. After the pandemic, which revealed so many
critical staff shortages, the least we can do for staff is to show
there is a long term solution to those shortages, ultimately the
biggest driver of burnout. We may not be able to solve the issues
around burnout overnight but we can at least give staff confidence
that a long term solution is in place...The way that the NHS does
workforce planning is at best opaque and at worst responsible for
the unacceptable pressure on the current workforce which existed
even before the pandemic…It is clear that workforce planning has
been led by the funding envelope available to health and social
care rather than by demand and the capacity required to service
that demand. Furthermore, there is no accurate, public projection
of what health and social care require in the workforce for the
next five to ten years in each specialism. Without that level of
detail, the shortages in the health and care workforce will endure,
to the detriment of both the service provision and the staff who
currently work in the sector. Annual, independent workforce
projections would provide the NHS, social care and Government
with the clarity required for long-term workforce planning.”

Finally, in paragraphs 32 and 33, the Committee states:

“We recommend again, that Health Education England publish
objective, transparent and independently-audited annual reports
on workforce projections that cover the next five, ten and twenty
years including an assessment of whether sufficient numbers are
being trained”.

That appears in the first part of our amendment 41.
The Committee went on:

“We further recommend that such workforce projections cover
social care as well as the NHS given the close links between the
two systems…We further recommend that those projections:

Are informed by the future shape of services and anticipated
demand.

Take into account the labour market as a whole.

Make clear the opportunity cost of not training, employing
and retaining sufficient numbers of staff.”

That all seems pretty clear to me. Our intention is that
our amendments 40 and 41, taken together, encapsulate
the spirit and detail of the Select Committee report. In
preparation for this debate, I looked for the Government
response to the report, but on the website all I could see
was “Response overdue”, and indeed it is—by about a
decade. The Minister has just taken over responsibility
for the workforce, so I am sure that he is looking
forward to preparing that response. We will look forward
to receiving it as well.

We note, as we have heard, that there is near unanimity
among stakeholders on the issue. Unison, which knows
quite a bit about workforce planning—the right hon.
Member for Kingswood mentioned the important role
of trade unions here, which is something the Opposition
echo—states:

“Clause 33 adds a new duty for the Secretary of State to report
on the workforce needs of the health service every five years.
UNISON agrees with the recommendation of the Health and
Social Care Committee that, in order for this to have any real
impact on workforce planning, the duty should be considerably
strengthened by requiring the publication of independent annual
reports on workforce shortages and future staffing requirements,
covering social care as well as the NHS. UNISON therefore
supports amendments to make such workforce reporting an annual
requirement.”

A joint letter from many leading think-tanks and
organisations, including NHS Providers and the NHS
Confederation, made it clear how urgent the task was.
They recommended that

“Health Education England must publish annual, independently
verified, projections of the future supply of the health care
workforce in England and how those projections compare to
projected demand for healthcare workforce in England for a
15 year period consistent with the long-term projections of health
care spending produced by the Office for Budget Responsibility
(OBR). The Secretary of State for Health and Social Care must
ensure that annual independently verified projections of the
future supply of social care workforce in England are published,
setting out how those projections compare to projected demand
for social care workforce in England for a 15 year period, consistent
with the long-term projections of adult social care spending
produced by the OBR”.

I will quote from a few other witnesses that the
Committee heard from, because they obviously had some
pretty important things to say as well. Danny Mortimer
of NHS Employers said:

“the Bill can go further under the terms of clause 33…Absolutely
we should support people and absolutely we should care for them,
but if there are gaps in their rotas and in their teams that only
increases the pressure on people who are already working flat-out.
The pandemic has shown us starkly where those gaps and needs
are, but we were experiencing them before the pandemic. There
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are parts of our workforce—mental health, learning disability
nursing and some of our smaller allied health professions, such as
therapeutic radiography—that absolutely need urgent long-term
investment. We need that investment in staff as well as in the
pressing need that we saw covered in social care settings and in
hospitals during the pandemic. The requirement for a regular
assessment of what the health and social care system requires to
meet the needs of the population would help us to support
that.”––[Official Report, Health and Care Bill Public Bill Committee,
Tuesday 7 September 2021; c. 14, Q9.]

Matthew Taylor of the NHS Confederation told us
during the evidence sessions:

“In a world where work is evolving very quickly and population
needs are evolving, five years is simply far too long. If it were one
year, we would be happy.”

Well, we would like to make him happy with our
amendment. He continued:

“We have fastened on to two years. That would be the minimum
that we would want as a gap between assessments of workforce
need.”

If we think back to what the world looked like two
years ago, it now looks very different. There were of
course reasons for that, but it shows that a two-year gap
is possibly a little too long. That is why we went for
annual reports in our amendment, as per the Select
Committee recommendations. Saffron Cordery of NHS
Providers said in answer to the same question:

“Anything that starts to move towards a collective perspective
on workforce needs and workforce planning will be absolutely
critical.”––[Official Report, Health and Care Bill Public Bill Committee,
Tuesday 7 September 2021; c. 47, Q59.]

Professor Helen Stokes-Lampard of the Academy of
Medical Royal Colleges said

“the workforce, in clause 33 particularly, is the one area where we
probably still have the greatest concern. We feel that it needs to go
further.”

Pat Cullen of the Royal College of Nursing said in answer
to the same question:

“We are asking for the Secretary of State for Health and Social
Care to not only clearly have full accountability and responsibility
for the assessment of workforce planning, but ensure accountability
for the delivery of the workforce. It is not just about the assessment.
We are all clear about and know about—it has been played out
well—the shortages of nursing staff. We had 40,000 vacancies
heading into the pandemic. We make up 26% of the workforce.
Everywhere you see a patient, you see a nurse, and we need nurses.
That is the only way to provide the best care for our patients. We
say that the legislator at the highest level must have that accountability
and responsibility for the assessment and the delivery of the
workforce shortages in nursing.”––[Official Report, Health and
Care Bill Public Bill Committee, Thursday 9 September 2021;
c. 100, Q138.]

The Committee will be relieved to know that I will
not go through every witness who gave evidence. I am
more than happy to do so if Members wish, but I think
I have probably made the point. I will refer to one final
witness, Martin Marshall of the Royal College of General
Practitioners, who said:

“Without an adequate workforce, it will be very difficult to
deliver any of the ambitions of the Bill, so we are absolutely in
favour of a much stronger emphasis on workforce. I think workforce
planning is an oxymoron and has been for many years in the
NHS. This is an opportunity to do something about it.”––[Official
Report, Health and Care Bill Public Bill Committee, Thursday
9 September 2021; c. 101, Q138.]

That is the nub of it. If not now, when? When will the
Government finally accept the obvious that has been
staring them in the face for many years?

No doubt in his response the Minister will tell us that
in July Health Education England was commissioned
to work with partners and review long-term strategic
trends—he is just scribbling out that bit—for the health
and social care workforce, and that for the first time
ever the framework will also include regulated professionals
working in social care, such as nurses and occupational
therapists. The Minister will no doubt tell us that that
work will look at the key drivers of workforce demand
and supply over the longer term and will set out how
they may impact on the required shape of the future
workforce to help identify the main strategic choices.
That is all welcome, and it is a start, but the many
quotations I have cited today demonstrate that it is
nowhere near enough.

As we have demonstrated, what is clearly needed, and
what we believe can be delivered by these assessments, is
a system that has the following basic components. First,
the responsibility has to be with the Secretary of State,
and Parliament must be updated on the gaps and the
plans to fill them annually, as set out in amendment 41(7).
The Secretary of State must not only present the report
but set out how any workforce gaps will be addressed
over the period. That means that it must not be another
box-ticking exercise just setting out what the demand
will be. It must be backed up with a credible, sustainable
plan.

Secondly, as set out in subsection (3), the information
produced has to cover requirements and projected
requirements over five, 10 and 20 years, as per the Select
Committee recommendations. Thirdly, the assumptions
behind the projections must be set out and justified by
evidence meeting the relevant standards in the UK
Statistics Authority’s code of practice. That is detailed
in subsection (6), and is important, because we believe
there has to be an accurate measure of the current
workforce, and one definitive way of counting that.

Fourthly, the gap analysis has to be sufficiently detailed,
not only on jobs but on skills. Fifthly, any report must
reflect the factual background, and the views and experience
of the workforce itself. The wider system needs to be
consulted, and the report must especially cover their
views on the reasons for shortages. It must cover all of
healthcare and social care—it goes without saying that
it needs to be far more than just doctors and nurses.

Publishing a report is a good start, but it is not the
end point. It is a method to compel the Secretary of
State to take action, but that in itself is not a substitute
for actual action. Any plan needs credibility, and that
comes not only from an independently verifiable source
but from a realistic and costed plan of action that has
proof of delivery. Those are the essential ingredients for
a proper workforce strategy to be a success, not a piece
of paper that is waved about every five years or a lengthy
tome that gathers dust on a shelf.

I have one last quotation from the King’s Fund for
context:

“The staff working in the NHS are its greatest asset and are
key to delivering high-quality care. This has been exemplified
more than ever throughout the Covid-19 pandemic with staff
demonstrating remarkable resilience and commitment. However,
a prolonged funding squeeze combined with years of poor workforce
planning, weak policy and fragmented responsibilities have resulted
in a workforce crisis. Despite this, there has been no national
NHS workforce strategy since 2003…The size and complexity of
the workforce challenge is such that addressing it will require
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concerted and sustained action across the system on workforce
planning, pay, training, retention and job roles. Yet, the response
so far has been piecemeal and accountability for improving the
situation remains unclear.”

I hope our amendments will put that right, and I urge
the Minister to take the opportunity that we have presented.

Karin Smyth: I entirely concur with the comments of
my hon. Friend, who asked: if not now, when? The right
hon. Member for Kingswood described this as a short
clause, but one that is hugely important. I do not want
to quote everyone who has given us evidence, but we all
agree that this is a major issue for the service and has
been for a number of years. It is the major omission
from this Bill, which has had all sorts of other things
added to it but does not look at this issue seriously. This
is a massive missed opportunity, unless the Minister
takes on board some of what has been said today and
supports some of these amendments, to indicate to the
service, post pandemic, that this message has been
heard loud and clear. The Secretary of State seems to
want to take on a lot of responsibilities, and this is
something quite significant that he could do something
about. He could give that indication.

As I said to the right hon. Member for Kingswood
earlier, we have to recognise the differences between
health economies and parts of the country. Fairly recently,
the Government expanded medical training places in
parts of the country where there is a low take-up, and to
which people are not moving to work. We know that if
we train people locally, they stay local and if the
Government would like a quick and easy way to level
up—however they want to define it—that is it.

10.30 am
In my constituency, I have tried to focus, while hitting

barriers all the time, on getting the army, particularly of
women, in Bristol South who are working in the care
and health sector, but at very low levels and who are
desperate for themselves and their families, to earn
more, provide more care and rise up the skills ladder.
That is entirely possible in lots of those professions, but
people are stopped in various ways on the way, either
because they do not have the basic entry skills or
because they have not been able to pick up those skills
as they go along. That is why I chaired the all-party
parliamentary group on apprenticeships and why I have
tried to work with and meet Health Education England
and local providers regularly to ask what the real barrier
is between the Department for Education and the
Department of Health and Social Care around pulling
the training together and recognising that in our
communities there are people—mainly women—ready
to do the work and bring more income into those local
communities.

The barriers exist locally, they exist between the
Departments and they exist in how hospitals are funded.
Getting to grips with that would make a massive difference
to so many. It is barn-door obvious. It was a major
problem before the pandemic, and the shortage in mental
health and particularly in learning disabilities—something
we rarely talk about—is scandalous. Incentives need to
be put in place to try and encourage more people into
those very rewarding professions. The fact that financially
they are not so rewarding should shame us all.

I ask the Minister, if not now, when? It is a gap in the
Bill. There is plenty of work and expertise out there and
it would make such a difference to our local communities

if we could reward those people who worked throughout
the pandemic by giving them an optimistic future in
which they can rise up the skills ladder, earn more and
support the health needs that we know are going to be
so desperate in the coming months and years.

Edward Argar: I am grateful to all the hon. Members
for tabling the amendments. They relate to increasing
the Government’s accountability for assessing workforce
planning and setting workforce projections. Before I
turn to their substance, as the hon. Member for Ellesmere
Port and Neston suspected, I entirely agree with the
latter half of his sentiment about the achievement that
is the NHS. I am not sure I would necessarily attribute
that to unbridled socialism, which tends to fail where it
is tried. However, as Opposition Members will know
and as set out well in the book written about Nye Bevan
by their right hon. Friend the Member for Torfaen
(Nick Thomas-Symonds), which I re-read over the weekend,
the genesis of the NHS was a complex one, which owed
much to all parties in the House.

Justin Madders: I am glad the Minister has time to be
reading such excellent tomes over the weekend. Can he
remind us what the Conservative party did when voting
on the original National Health Service Act 1946?

Edward Argar: Could the hon. Gentleman remind me
what the Labour party did when in government, resulting
in the resignation of the architect of the NHS?

The point I make is a serious one. The genesis of the
NHS which, quite rightly, we are all proud of and
recognise as a great achievement, is far from as simple
as sometimes it might be portrayed by both parties in
the House. The hon. Gentleman is right to highlight the
fact that while the new hospitals we are building, the
developments in drugs and therapeutics, and the new
technology and new kit are all hugely important, they
are limbs of the NHS. Its beating heart is its workforce
and he is right to highlight that. I join with him, as I
often do on these occasions, in paying tribute to all
those who make up that beating heart.

Continuing to grow the workforce remains a top
priority for the Government. Although I may disappoint
some hon. Members, I am genuinely grateful to those
who tabled amendments and spoke to them today,
because this is a crucial debate, and I suspect the matter
will continue to be raised, not just during the passage of
the Bill but, rightly, more broadly. As ever, I am grateful
to my right hon. Friend the Member for Kingswood,
who brings a high degree of expertise to this subject, as
the only hon. Member or right hon. Member to have
occupied both the office that I now occupy and that of
Minister of State for Universities, Science, Research
and Innovation. He brings to the Bill the perspective he
has gained from both those offices.

When I got this job back in September 2019, which
seems like an age ago, I was responsible for workforce
for a few months, until that responsibility was taken on
by my hon. Friend the Member for Faversham and Mid
Kent (Helen Whately) at the beginning of 2020. One of
my first visits was to the University of Lincoln, which
had just opened its medical school. That medical school
had been campaigned for very hard by my hon. Friend
the Member for Lincoln (Karl McCartney), who was
out of office at the time, and by the then Opposition
Member for Lincoln.
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The hon. Member for Bristol South is absolutely
right to highlight the importance of local medical schools.
Lincolnshire, for example, has a challenge in attracting
and retaining a workforce. We are already in the early
stages of seeing a growing workforce of people there
who are likely to start their careers in Lincoln. When I
visited, my right hon. Friend the Member for Kingswood
was remembered with fondness. I did not take it personally
that they almost seemed disappointed to see me and not
him, but that is a reflection of the affection in which he
is held and the respect for him in this sector.

As the shadow Minister rightly said, yesterday I
again resumed responsibility for the NHS workforce
and I look forward to working with him constructively
on these matters, which is the way we tend to work. We
will consider the role that all stakeholders can play in
identifying the needs and opportunities around the
workforce. I always value input and I echo the words of
my right hon. Friend, which I hope will find favour with
the shadow Minister, that that includes input from
professional bodies, think-tanks, NHS bodies and the
trade unions. There may be times when we disagree, but
I look forward to working with all of them constructively
and courteously, as I do with the shadow Minister.

This year, we have seen record numbers of nurses and
doctors working in the NHS, and the total number of
NHS staff has increased to almost 1.2 million. There are
over 17,800—2.9%—more professionally qualified clinical
staff working in NHS trusts and clinical commissioning
groups than in June 2020, including over 2,700, or
2.3%, more doctors and over 8,900 more nurses.

We continue to make good progress towards meeting
our manifesto commitment of 50,000 more nurses by
March 2024. Encouragingly for future workforce supply,
applications for nursing and midwifery courses in England
were up 21% this year compared with last year, and we
have seen the highest number of students accepting
places in the past 10 years. Through Health Education
England, we will continue to invest in the NHS and
social care workforces, and an additional duty is not
required for this to happen.

I will not repeat the point that the shadow Minister
very kindly made about the July commission. I will
certainly look into the status of the response to that
report. He will recognise that even when we do not
agree, which is not that often, although there are such
times, I endeavour to be efficient and courteous in
responding to such matters, so I look forward to picking
up on that with my new responsibilities.

Justin Madders: I certainly did not intend to upbraid
him for not responding, given that he took over
responsibility only yesterday. He will be aware of the
importance of the report and of an official response.

Edward Argar: I am, of course, and I reassure the
hon. Gentleman that prior to the reshuffle I was looking
at a number of issues related to the recovery of our
workforce. A fit, healthy and supportive workforce is
crucial to that. I have read and considered the report,
and, with my new responsibility, I will endeavour as
swiftly as I can to ensure that the Government respond
as appropriate to the Committee, and to Committee
reports more broadly, in a timely fashion.

We believe that the proposed duty in clause 33, which
inserts proposed new section 1GA into the National
Health Service Act 2006 in order to require the Secretary
of State to produce a workforce accountability report at
least every five years, addresses one of the main issues
in the current system: the need for greater transparency
and accountability for the various bodies involved in
the workforce planning process in England. The proposal
in the Bill is to ensure that there are proper structures
and accountability for ensuring that the necessary workplace
planning and projections are carried out and co-ordinated
effectively by the various bodies in the system. For
example, the report will set out the role and responsibilities
of the new ICBs and how they will support the delivery
of effective local and national workplace planning.

Draft guidance issued by NHS England, which covers
the role of ICBs regarding the workforce, sets out the
direction of travel in that regard. It sets out the ICBs’
responsibility to develop system-wide plans to address
current and future workforce supply for the local area,
with demand and supply planning based on population
health needs. The guidance also refers to their responsibility
to provide workforce data to regional and national
workforce teams in order to support aggregated workforce
planning and to inform prioritisation of workforce
initiatives and investment decisions.

I fear that my remarks may be a little more lengthy
than usual, but I think that that reflects the importance
and breadth of this issue. Turning to the other amendments
in the group, amendment 2 would require the Secretary
of State to publish the report on assessing and meeting
the workforce need annually, rather than at a minimum
of every five years. I acknowledge the witnesses’comments,
which the shadow Minister has rightly highlighted, but
we need to be a little cautious. We cannot predict all
future evolution and needs, which is why we have mandated
the report to be published at a minimum of every five
years. That flexibility allows us to provide an updated
report in order to reflect any changes to roles and
responsibilities earlier than the statutory required period,
if necessary, but requiring an annual report would
impose an unnecessarily prescriptive and, I fear, rigid
arrangement on the production of this document and
would be disproportionate to the level of change in
roles and responsibilities that we expect to see in the
system on an annual basis. I therefore suspect that it is a
matter for debate as to what the most appropriate
timescale is—we have therefore set a minimum period,
rather than a maximum period.

Amendment 40 seeks to go further than our current
duty on reporting workforce accountabilities, by requiring
the report to set out the system in place for assessing
and meeting workforce needs, both of the health service
and of social care. As the shadow Minister has alluded
to, and as he and I agree, our 1.5 million-strong social
care workforce is an absolutely essential and valued
part of the social care system and, indeed, our broader
healthcare system in this country. Social care workers
are on the frontline, caring for and supporting people at
the heart of their communities.

I understand the intention behind the amendment,
but I fear that we will not be able to accept it today. The
scope of clause 33 as it stands has been carefully drafted
to ensure that it reflects the statutory role and responsibility
of HEE, which will assist in the production of the
report. As a result, the workforce accountabilities report
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will cover the NHS in England, including primary,
secondary and community care; the regulated adult
social care workforce where sections of the workforce
are shared between health and social care—for example,
registered nurses and occupational therapists; and the
regulated public health workforce, including doctors
and other regulated healthcare professions. Regulated
professionals in adult social care are therefore already
included in the scope of the report, but HEE has no
specific remit for the wider, unregulated adult social
care workforce. I can reassure the Committee, however,
that the Government are working hard to bring forward
a White Paper for adult social care. As the shadow
Minister rightly alluded to—he repeated his comments,
so I will repeat mine—the proposal set out by the Prime
Minister will build on the strong foundations for reform
and integration that will be laid through the Bill.

Justin Madders: I will not tempt the Minister to tell
us what will be in that, but his confidence that it will be
an improvement on the current position is noted. Does
he anticipate that the White Paper will also include a
very clear commitment to a workforce strategy, along
the lines that we have discussed?

Edward Argar: I do not know whether the shadow
Minister has seen what I was about to say, but after two
years of doing this together, he has become relatively
psychic. I anticipate that the White Paper will set out in
detailhowweproposetofundsocialcareprofessionalisation,
as well as initiatives or plans to improve workforce
wellbeing and further reforms to improve social care
recruitment and support.

10.45 am

Turning to the question of workforce projections,
amendment 41 would create an additional duty on
Health Education England to publish a separate report
on long-term workforce projections for the NHS and
social care. The provision would also place a duty on
HEE to consider a number of different bodies in the
preparation of such a report, and it contains a requirement
that the Secretary of State provides an update to Parliament
annually. Amendment 94 would amend the proposed
duty on the Secretary of State to prepare and publish a
workforce accountabilities report in several ways, including
by requiring the report to be published every two years,
to cover the social care and public health workforce and
to include an independently verified assessment of
workforce numbers, and by imposing a statutory duty
to consult a number of bodies.

Earlier in our debate, I set out why we cannot support
amendments that mandate an increased frequency for
the plan and the inclusion of the wider social care
workforce, but I wish to focus on a plan setting out
workforce projections. The duty to create a report as set
out in the amendments is unnecessary. Regarding
amendment 94, I have concerns about involving another
body in workforce planning for two reasons. First, an
independent body would be distant from day-to-day
planning decisions in the NHS and the needs of service
delivery. Secondly, it would risk duplicating HEE’s statutory
responsibility for workforce planning, which it discharges
in collaboration with NHS England.

I do not believe that the report in amendment 41
about enhanced or additional duties on HEE would
assist us fully in meeting the workforce demands of the

system. What is needed is greater transparency and
accountability for the various bodies involved in workforce
planning, along with concerted non-legislative action,
which is already under way.

I reassure the Committee that we are already investing
resources in England into taking a longer-term look at
workforce issues that are within the scope of the
amendment. That is where I turn—the shadow Minister
has mentioned this, so I will not repeat it—to the
commission to HEE back in July. He was right to allude
to that, because I believe it is, or has the potential to be,
a significant step forward. I will be taking a close
interest in that as I assume the additional responsibilities
in my portfolio.

HEE’s “Framework 15” will help to ensure that we
have the right numbers, skills, values and behaviours to
deliver world-leading clinical services and continued
high standards of patient care. For the first time ever,
the framework will include registered professionals working
in social care, such as nurses and occupational therapists,
as I have mentioned. That will require close working
with partners and stakeholders from all levels and sectors,
so that we can build a shared set of assumptions and
common goals to provide that clear shared framework
within which more detailed workforce plans can be
developed and delivered nationally and locally, resulting
in better care and better work for all.

Sarah Owen (Luton North) (Lab): I know it is not the
done thing for Whips to contribute to debates, but
because I have been a care worker, this part of the Bill is
close to home for me. I wanted to touch on the word
that the Minister used when he spoke about “assumptions”
about workforce planning. Does he agree that actual
independence takes away the need for Ministers to make
assumptions, and that is why the amendment is important?
Otherwise, Ministers are in danger of marking their
own homework when it comes to whether they have met
the workforce projections that they say they have met.

Edward Argar: The hon. Lady alludes to it not being
normal form for a Whip to intervene, but her contribution
is, as ever, extremely valuable in this context—particularly
given the work that she did before she became a Member
of this House—and I am grateful to her. My counterpoint
would be that we need to be cautious about a separation
of projections and planning from the reality of day-to-day
delivery. The system, as envisaged, will bring together
an actual knowledge of what is going on on the ground
with those projections and data delivery.

I suspect that I will not convince the hon. Lady, but I
recognise and acknowledge the expertise that she brings
to the area. Back in my days as a councillor, I was a
cabinet member for adult social care and saw at first
hand the amazing work done by care professionals and
by volunteers in the care sector. Notwithstanding any
political disagreements we might have, I pay tribute to
her for that.

Finally, regarding the consultation requirements in
amendments 94 and 41, I assure the Committee that
consultation already happens throughout the workforce
planning and delivery process. To give a recent example
of such engagement, HEE completed a call for evidence
as part of its refreshed “Framework 15”. That call for
evidence closed on 6 September and received responses
from a wide variety of bodies. Between October and
April of next year, engagement and consultation will
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continue through various events led by HEE. I am sure
that as I assume my new responsibilities, I will occasionally
be questioned on those by the shadow Minister, either
across the Dispatch Box or in written questions and
letters, as is his wont and, indeed, his right.

At local level, ICBs will be under various workforce-
related responsibilities and obligations, as I have set
out. As part of that work, we can expect ICBs to work
with local stakeholders in their area. We expect all this
stakeholder consultation to continue, but we want
engagement to be flexible, in keeping with one of the
principles—the permissive principle—behind the Bill.

Let me turn to the issue of safe staffing. Amendment 42
would significantly amend our proposed workforce
accountability report so that it would have to cover an
assessment by the Secretary of State of safe staffing
levels for the health service in England and whether
those were being met. The effect of the amendment in
reality would be to require the Secretary of State to
make such an assessment but, in so doing, risk detracting
from the responsibility of clinical and other leaders at
local level for ensuring safe staffing, reflecting their
expertise and local knowledge, supported by guidance
and regulated by the Care Quality Commission. We do
not support the amendment as drafted, for various
reasons.

First, there is no single ratio or formula that can
calculate the answer to what represents safe staffing in a
particular context, and therefore against which the Secretary
of State could make an objective assessment. It will, as
we have seen over the past year and a half, differ across
and within an organisation. Reaching the right mix, for
the right circumstances and the right clinical outcomes,
requires the use of evidence-based tools, the exercise of
professional judgment and a multi-professional approach.
Consequently, in England, we think that the responsibility
for staffing levels should remain with clinical and other
leaders at local level, responding to local needs, utilising
their expertise, supported by guidelines from national
bodies and professional organisations, and all overseen
and regulated by the CQC.

Secondly, the amendment would require the formulation
of safe staffing levels against which the NHS workforce
could be assessed. I fear that that would be a retrograde
step, as it would inhibit the development of the more
productive skill mixes that are needed for a more innovative
and flexible workforce for the future. That new workforce
is crucial to successful implementation of the new models
of integrated care that the Bill is intended to support.

The specific wording of the amendment is incredibly
broad and would require the Secretary of State to assess
safe staffing levels across all healthcare settings, across
the whole of England, for all medical and clinical staff.
Such a duty would be burdensome not only for the
national system but, potentially, locally—for local clinical
leaders. It would move us away from that local
accountability and expertise.

I assure the Committee that we will continue to
engage with stakeholders and hon. Members, including
my right hon. Friend the Member for Kingswood, to
look closely at this area. I want to reassure Members,
including Opposition Members, that we have heard
their concerns and the views that they have expressed in
relation to workforce in today’s debate and reflecting

the evidence of witnesses. I am grateful, as ever, for the
tone in which the shadow Minister has raised his concerns
and put his points. We will carefully consider these
issues and continue to ensure, and to reflect on ensuring,
that we work to address them through the Department’s
wider work on workforce.

Let me just say, before concluding, that while we were
doing the changeover between clauses, I did a very
quick check and I believe I was correct in my answer to
the shadow Minister that no applications were currently
pending for foundation trusts. I wanted to clarify that it
turns out I was right—I suspect he thinks he was right
in his assumption as well.

For the reasons that I have set out, I encourage hon.
Members not to push these amendments to a Division
but to continue engaging with me and other Ministers.

Chris Skidmore: I thank the Minister not only for his
kind words to me personally, but for his considered
response to this set of amendments. It is clear that he is
mulling over this, and I would like to give him time to
think about potential opportunities for changing the
clause. I know how these things work; I have sat in the
very same seat that he is sitting in. I know he has to spin
off various pieces of paper that have been provided to
him by departmental officials. The officials who are
sitting here have listened to this debate and will want to
go back to the Department to discuss with their colleagues
what has been mentioned in Committee today.

There is a gap between the sector’s expectations of
what workforce planning might look like and what is
currently written in the Bill. The Minister has proven
my amendment to be defective. It is already highlighted
in the legislative remits of Health Education England
that it has to consult the social care sector and also the
wider sector. I will not press the amendment to a vote,
but I do think there is an opportunity. If we can plan in
advance and create systemic frameworks, we will save
ourselves time—a stitch in time saves nine. We have an
opportunity to provide certainty and security for the
workforce and to provide a sustainable framework,
although I am not sure whether the five years is sustainable.

As I have mentioned before, I was here 10 years ago
on the Committee for the Health and Social Care Bill,
which became the Health and Social Care Act 2012. We
are now removing parts of that, and the Minister at the
time, in the very same seat, argued until he was blue in
the face that there would be a benefit. We can learn
from that experience, but the lived experience of
professionals suggests we need to be more frequent in
our assessment of the workforce needs of the NHS and
the care sector.

We know that the demographic train that is coming
down the tracks is going to hit us. We have seen what
has happened with gas supply prices and the energy
sector; we knew nine years ago that we had only about
four days’ gas supply, and yet no action was taken. If we
transpose that over here, we know that we face workforce
issues, if not a crisis, in the next 10 years. That will all
come down the tracks in a perfect storm of increasing
healthcare issues, an ageing population and an attrition
rate in a workforce that cannot currently keep up with
demand.

There are supply and demand issues. We need more
frequent assessments to ensure that supply and demand
meet each other, and we need investment in the workforce
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and in training. Although I will withdraw amendment 94,
I am keen for the Minister to consider what further
action might be taken on Report or in the other place.
I beg to ask leave to withdraw the amendment.

The Chair: Is everyone content that amendment 94 be
withdrawn?

Justin Madders: I would just like to say a few words
about amendments 40 to 42, if that is acceptable,
Mrs Murray. We wish to press amendments 40 and 41
to a vote, with your permission. It is clear from the
evidence that there is a demand for something to be
done. It is interlinked with patient safety and cannot be
ignored. Our main concern is: if we do not do this now,
when will we?

Amendment, by leave, withdrawn.

Amendment proposed: 40, in clause 33, page 40, line 7,
leave out ‘the health service’ and insert ‘health and
social care services’—(Justin Madders.)
This amendment would require the Secretary of State to publish a
report on assessing and meeting the workforce need for both health and
social care services.

The Committee divided: Ayes 5, Noes 9.

Division No. 10]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve

Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Question accordingly negatived.

11 am

Amendment proposed: 41, in clause 33, page 40, line 11, at
end insert—

‘(3) Health Education England must publish a report each
year on projected workforce shortages and future staffing
requirements for health and social care services in the following
five, ten and twenty years.

(4) The report must report projections of both headcount and
full-time equivalent for the total health and care workforce in
England and for each region, covering all regulated professions
and including those working for voluntary and private providers
of health and social care as well as the NHS.

(5) All relevant NHS bodies, arm’s-length bodies, expert
bodies, trade unions and the National Partnership forum must be
consulted in the preparation of the report.

(6) The assumptions underpinning the projections must be
published at the same time as the report and must meet the
relevant standards set out in the National Statistics Authority’s
Code of Practice for Statistics.

(7) The Secretary of State must update Parliament each year
on the Government’s strategy to deliver and fund the long-term
workforce projections.’—(Justin Madders.)

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 9.

Division No. 11]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve

Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Question accordingly negatived.

HywelWilliams(Arfon)(PC):Ibegtomoveamendment85,
in clause 33, page 40, line 11, at end insert—

‘(3) The Secretary of State must consult the Welsh Ministers
before the functions in this section are exercised.”

This amendment would require the Secretary of State for Health and
Social Care to consult the Welsh Government before the functions on
workforce assessments in this clause are exercised.

I will be brief, given that much of what I would otherwise
have said has been covered in the debate on the previous
group of amendments. I will just say to those on the
Front Benches, in their discussion of the genesis of the
NHS, that success has many parents. Aneurin Bevan of
Tredegar was the father of the NHS, based on his
experience of the provision of health in that area, but it
was also based on the foundation that was set up by my
predecessor but three as Member for Caernarfon, David
Lloyd George.

Having got that out of way, the amendment would
place a duty to consult the Welsh Government on
workforce assessments. Although the amendment is a
probing one, I am concerned that the devolution settlement
remains somewhat complicated and sometimes unclear,
even in its current iteration. As a piece of history and a
reference to how that settlement can cloud matters, I
will mention a question I asked a former Labour Secretary
of State for Health, Mr Alan Milburn, some years ago
about nurses’ pay. His response, which I committed to
my memory, was “It is one of the abiding joys of my life
that I have no responsibility for things Welsh.”
Unfortunately for both Wales and him, he actually had
responsibility for nurses’ pay at that time. Even Secretaries
of State are not perfect, let alone Ministers of State and
others. That situation has now been resolved.

The danger is always that the remaining integration
of parts of the Welsh health service and health service
in England might be overlooked. I referred to that
earlier in respect of services and people from Wales—and
people from England, for that matter—accessing health
services on the other side of the border. People in north
Wales specifically will recognise the names of individual
hospitals in England. I refer briefly to Alder Hey on the
Wirral, which provides services to children with severe
conditions. There is the Royal Liverpool; the Christie in
Manchester, which provides specialist cancer treatment;
and the hospital in Gobowen, which has for a long time
provided orthopaedic services. Recently, severe casualties
and people who have suffered road traffic accidents
have been helicoptered to Stoke for specialist treatment.
As I said the other day, around 13,500 Welsh people
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access GP services in England, and 21,000 or so people
from England access GP services in Wales. Those are
the 2019 figures.

The workforce-training and education aspects of cross-
border arrangements must be considered because staff
are mobile. People from Wales access training in England
and then return to Wales, and it works the other way
around as well. In my own constituency specifically, the
school of nursing at Bangor University has for a number
of years trained nurses from all over the UK and
elsewhere. We are now establishing a medical school
that will certainly be training doctors who will return to
Scotland, England or Northern Ireland.

The other positive opportunity that proper workforce
planning would present the health service throughout
the UK is in the specialisms that we hope to develop in
Wales—particularly in my area of north Wales. Those
specialisms include, for example, treating injuries arising
from accidents on our coasts and mountains, for which
we already have some specialism. There are also particular
issues around mental health and multilingualism,
particularly in talking therapies and work with children
and older people.

There are opportunities for people who might be
trained in Wales before going over to England, and vice
versa. For the reasons that I have outlined, I think it
essential that those matters be taken into consideration
in workforce planning.

Alex Norris: It is a pleasure to serve with you in the
Chair once again, Mrs Murray, and to follow the thoughtful
contribution by the hon. Member for Arfon.

The hon. Gentleman’s points about interdependency
are important. Of course, we cherish and build on the
devolved settlement, but we understand that we still
have important relationships, not least at our borders. I
thought that his point about specialised care was a
thoughtful one, too: we know that as conditions or
treatments become complex, there will be specialisations,
and we would never want artificial barriers to get in the
way of people accessing specialised care. His point
about training was also good and jumped out to me.

Yesterday, I spoke to a surgeon in my community
who took great pride in working in the hospital where
he was born. In between, he had gone away; I am told
that there are parts of the world other than Nottingham—I
dispute that fact—and he wanted to go and see some of
them. That will inevitably involve crossing borders, and
it is important that that is reflected in the Bill. That will
happen from nation to nation, but in the future it will
happen from integrated care system to integrated care
system. Where there is divergence, we need to be thoughtful
of it.

The statement of values relating to cross-border care
said:

“no treatment will be refused or delayed due to uncertainty or
ambiguity as to which body is responsible for funding an individual’s
healthcare provision.”

That is an important principle because it sets out that it
is the job of the system rather than the individual to
understand and navigate the separation between different
bodies that may diverge but which work together in
common purpose. That is easy to say, but hard to do at

times. As I say, that is something that we will see between
integrated care systems in time, too. That is true for patients,
but also for staff, whether those staff work in Wales but
live in England or vice versa, and for the important
interrelationships between border integrated care systems
on the Welsh border and the NHS in Wales.

There will be devolved and separate competencies
between those bodies, but the human beings who make
those systems go live side by side in communities,
sometimes even next door to each other. A decision
taken in one place, of course, impacts on everybody; we
see that a lot in social care. Local authorities are under
so much pressure at the moment, both in the resources
that they have to fund social care and finding individuals
to staff that care. There could be price wars at the borders
that mean that individuals move between organisations
more frequently than they would in a system that was
better planned. We have to be mindful of that.

During the evidence sessions, we heard about the safe
staffing legislation for nurses in Wales. That is the sort
of thing that would already impact on border CCGs,
and will do on integrated care systems in due course.
That will only grow as the considerable workforce pressures
that we discussed in the previous debate bite down even
harder. Again, we must be mindful of that. It is crucial
that there is a collective approach—a minimum approach—
where the NHSs in neighbouring nations have due
regard to each other. If the workforce becomes a zero-sum
game, we will all lose in the long term.

I was heartened in those proceedings to hear about
the contact between the Minister and his colleagues in
Wales. I know that he takes matters seriously in Wales
and across the United Kingdom, which is good. We might
hear more about how that works with regard to the work-
force. In the meantime, we support the inclusion of this
measure in the Bill and the fact that it will be a priority.

Edward Argar: I am grateful to the hon. Member for
Arfon. Although I represent an east midlands constituency,
in sunny Leicestershire—the hon. Member for Nottingham
North would argue that Nottinghamshire is sunnier—I
have a huge affection for Wales. In every speech he
gives, the hon. Member for Arfon brings to the fore his
pride in Wales and his constituency. In the vein of
highlighting successful politicians representing Welsh
constituencies, I take this opportunity to put on the
record a tribute to my former Parliamentary Private
Secretary, my hon. Friend the Member for Ynys Môn,
who has become the PPS to the Secretary of State for
Wales. I congratulate her on that appointment. It is well
deserved; she has looked after me very well during her
time in this House. I am grateful to her and put my
congratulations to her on the record.

I am grateful to the hon. Gentleman for bringing the
amendment before the Committee. It would require the
Secretary of State to consult Welsh Ministers before
the functions contained in clause 33 were exercised.
Clause 33 would insert proposed new section 1GA into
the National Health Service Act 2006, which, as we
have just debated, would require the Secretary of State
to publish, at least once every five years, a report
describing the system in place for assessing and meeting
workforce needs of the health service in England.

The shadow Minister, the hon. Member for Nottingham
North, alluded to a point regularly made to me by my
hon. Friend the Member for Vale of Clwyd. Although
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politicians and people in this House might see neat
administrative boundaries drawn on a map, the reality
is often much more complex. Certainly, those boundaries
should not be seen in their everyday lives by constituents
and others, who on occasions rightly need to exercise
their right to access specialist services in England; I
dare say there will be occasions where the counterpoint
is true, and people living on the English side of the
border may access health services on the Welsh side. We
need to recognise that and work pragmatically with that
reality.

Although in many other areas of the Bill we will
work closely alongside the devolved Administrations,
we do not agree that there is a formal need to impose an
obligation in the legislation to consult Welsh Ministers
before the Secretary of State exercises the specific power
in proposed new section 1GA. I will turn to how we
work with the Welsh Government in a moment.

11.15 am
The report will set out how the workforce planning

system is set up in England to assess and meet the
workforce needs of the health service in England. As a
result, the various bodies with responsibilities for workforce
planning that will be discussed in the report all have
England-only remits, given that health is a devolved
matter. Most notably, they will include HEE and NHS
England, both of which are explicitly referred to in
proposed new subsection 1GA(2).

Equally, the clause does not restrict in any way the
powers of the devolved Administrations in relation to
their health workforces; it is England-only in its intent
and application. A duty to consult might, I fear, make
that a rather more fuzzy definition or arrangement.
What I can do is reassure the hon. Gentleman that the
Department, at an official level as well as through our
arm’s-length bodies, such as HEE, already works closely
with the other home nations on workforce and education
matters. That work will continue.

I hope I can reassure the shadow Minister: as I have
previously stated in this Committee, although I may not
always agree with Baroness Morgan, the Welsh Health
Minister, about everything, I would like to think that I
have a positive and constructive relationship with her.
We spoke just last week and are due to speak again next
week. We tend to spend a fair amount of time in one
another’s company, if only remotely, discussing matters
relevant to both England and Wales—and seeking,
where we can, to find a pragmatic, common-sense way
forward. Thus far she has been extremely constructive
when engaging with me, and I hope that she feels the
same in return.

For those reasons, I gently encourage the hon. Member
for Arfon to consider not pressing his amendment to a
Division.

Hywel Williams: I am not entirely reassured by the
Minister’s words; possibly the best response is, “We shall
see”.

I make one further point, if I may, in reference to his
former Parliamentary Private Secretary: people from
Ynys Môn are known in Welsh as people from “Gwlad
y Medra”, which translates as “the land of I can do it”.
Clearly, she can do health, and we look forward to
seeing her performance at the Wales Office as well.
I add my congratulations to her. I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Can I clarify, Mrs Murray, that we
have a hard finish at 11.25 am?

The Chair: We do.

Edward Argar: I will endeavour not to be on my feet
at that moment.

Clause 33 inserts new section 1GA into the National
Health Service Act 2006, which sets out a duty on the
Secretary of State to report on workforce systems.
Under the duty, the Secretary of State is required to
publish, at least once every five years, a report describing
the system in place for assessing and meeting the workforce
needs of the health service in England. A duty is also
placed on HEE and NHS England to assist in the
preparation of the report, if asked by the Secretary of
State to do so.

As we have discussed this morning, the report will
describe the workforce planning and supply system for
healthcare workers, including those working in the NHS
and public health, alongside regulated healthcare
professionals working in social care and other sectors in
England. The report will be published at a minimum—I
emphasise in each of my remarks that word “minimum”,
although the shadow Minister may feel that it is not
sufficient—of every five years. However, I can commit
to that publication cycle being kept under review by the
Secretary of State, should circumstances change.

Clause 33 will provide greater clarity and transparency
on how the workforce planning and supply system
operates in England. The report produced under it will
describe in one single document the workforce planning
and supply roles and responsibilities of relevant national
bodies, including the Department, HEE and NHS England,
the new integrated care boards and individual employers,
and how they work together in practice at national,
regional and local levels.

Clause 33 will complement our ongoing non-legislative
steps and investment in workforce planning in England.
In July 2021, the Department commissioned HEE to
work with partners to review longer-term strategic trends
for the health and social care workforce. This important
programme will review, renew and update the existing
long-term strategic framework for the health workforce—
HEE’s framework 15—and will genuinely help to ensure
that we have the right numbers, skills, values and behaviours
to deliver world-leading clinical services and continued
high standards of care.

Alongside the work that we are already doing with
NHS England and HEE, clause 33 will further improve
accountability for all the bodies involved on the important
subject of planning for and meeting future workforce
supply and demand.

Justin Madders: I will not detain the Committee for
long; I have said more than enough on the subject—not
persuasively, clearly.

The Minister made the point that I did not think that
a minimum of five years was sufficient for a report on
the workforce, and that is absolutely correct—and I am
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not alone, by any stretch of the imagination. Every
stakeholder and every person who gave evidence to the
Committee said that five years was simply insufficient
to deal with the magnitude of the challenge that we
face. If the Department really wants to grasp the nettle,
it should be taking heed of what those stakeholders
said.

The workforce is a very complicated and ever-changing
issue. It is part of a world market in healthcare staff.
What the right hon. Member for Kingswood said about
his amendment was important: simply to dip into other
parts of the world when we are running short is not a
solution. Not only is it morally difficult to justify, but it
does not represent a long-term solution—we are as
prone to losing staff to other parts of the world as
anyone else. People will remember that the junior doctors’
dispute resulted in an exodus to Australia and other
parts of the world. Going around the world and dipping
into other countries’ healthcare resources is not a solution
to the challenges that we face. We are not going to
divide the Committee on clause 33, but we think that it
is insufficient.

I repeat the Health and Social Care Committee’s
finding that

“workforce planning was at best opaque and at worst was responsible
for unacceptable pressure on staff.”

That really cannot be ignored. We cannot keep kicking
the can down the road. I hope that when the clause gets
to the other place, there is more success in putting the
onus on the Government to deal with the challenge.

Edward Argar: I hear what the shadow Minister says,
and I hope that I can give him some reassurance: the
Government will continue to reflect very carefully on
the points made both in the debate today and in our
evidence session.

Question put and agreed to.

Clause 33 accordingly ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

11.23 am

Adjourned till this day at Two o’clock.
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Health and Care Bill
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Clause 34

ARRANGEMENTS FOR EXERCISE OF PUBLIC HEALTH

FUNCTIONS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clause 35 stand part.

The Minister for Health (Edward Argar): As I said
this morning to Mrs Murray, and I will repeat this
afternoon for your benefit, Mr McCabe, it is a pleasure,
particularly following the reshuffle, to still be serving
under your chairmanship.

Clauses 34 and 35 would allow the Secretary of State
to confer the exercise of his public health functions on
NHS England or integrated care boards, and would
allow those functions to be further delegated or subject
to other collaborative arrangements, as defined elsewhere
in the Bill.

Clause 34 substitutes proposed new section 7A for
the existing section 7A in the National Health Service
Act 2006, originally created as part of the 2012 health
and care reforms, and amending the 2006 Act. To date,
section 7A has been used to support the commissioning
of key national NHS public health programmes, including
our world-leading screening and immunisation programmes.
The Government’s intention is that it should continue
to do so. These public health services are embedded
within, or have a clear affinity with, local NHS delivery
mechanisms—a clear example being the delivery of
childhood vaccinations by general practitioners.

Proposed new section 7A fulfils the same purpose as
the original, in that it enables the Secretary of State to
delegate the practical exercise of his public health functions
to other bodies, but it is updated to keep pace with the
thrust of the Bill and enable a wider range of delegation
and collaboration arrangements. Not to do so would
risk leaving public health programmes behind, with
unnecessary restrictions on, for example, the range of
bodies that could enter collaborative arrangements. The
clause also consolidates amendments to section 7A
made previously by the Cities and Local Government
Devolution Act 2016 in respect of inclusion of combined
authorities as bodies to which the exercise of public
health functions may be delegated.

In addition, to ensure that the delegation or joint
exercise of functions does not lead to reduced accountability
for delivering services, we have proposed appropriate
safeguards that make further provision on joint working
and delegation arrangements. For example, the Secretary

of State will be able to set out in regulations which
functions can and cannot be delegated, impose conditions
in relation to the delegation or joint exercise of functions,
and specify the extent of such arrangements. Furthermore,
the parties will be able to agree terms regarding the
scope of the delegation arrangement. NHS England
will also have the ability to issue statutory guidance in
relation to functions that are being delegated or jointly
exercised under those provisions. Subject to those
safeguards, the clause supports the aims of greater
health and care integration and a focus on improving
population health outcomes.

Clause 35 introduces a new power for the Secretary of
State, by direction, to confer the exercise of any of his
public health functions on NHS England or ICBs. The
clause, again, goes with the grain of the Bill more
generally in resetting the relationship between the Secretary
of State,asrightlyaccountabletoParliament,andanenlarged
NHS England with an expanded set of responsibilities,
which include direct commissioning and oversight of
some health services.

The Bill is moving away from a focus purely on
competition, and is instead re-emphasising the value
alongside it of integration and collaboration. That includes
being very clear on the role that the Government have
to play. To that end, there is a suite of proposals in the
Bill that assert the Secretary of State’s ability to intervene,
set direction and make decisions, not as a substitute for
clinical expertise, but in setting that clear direction and
being accountable. I suspect that, if not on these clauses,
then on those we will debate in a moment, that will come
to the fore in our discussions.

Clause 35 is, to an extent, illustrative of that and
relates closely to, for example, clause 37’s power to
direct NHS England. As the law stands, and indeed as it
would stand with the changes proposed by clause 34
alone, the Secretary of State’s ability to delegate the
exercise of his public health functions effectively depends
on securing agreement with the body being delegated
to. That arrangement has generally worked well since its
inception as part of the 2012 reforms, and as far as
possible the Government intend to continue to operate
in that way. However, the power gives Minsters a backstop
if agreement is not reached in a timely way or is
unreasonably withheld. It also enables them to give
clear instructions where needed or where it would be
more efficient to provide a direction rather than set up a
whole arrangement.

Delay and confusion can and do affect the health of
those relying on public health services, so the backstop
power reflects the proper relationship, as we see it,
between the Secretary of State and the public health
system. It also sits alongside other mechanisms, notably
regulation-making powers, in relation to local government’s
exercise of public health functions. However, it is important
to emphasise that directions must be published as soon
as practicable, and the power would, of course, have to
be exercised within the normal bounds of ministerial
decision making, accountability and transparency.

Furthermore, any decision to exercise the power will
be premised and guided by general public law principles
and in line with the Secretary of State’s general statutory
duties. Those duties will of course form part of any
Secretary of State’s reasoning on whether it would be
appropriate to exercise the power. In particular, they would
need to consider section 2A(1) of the NHS Act 2006.
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As such, the Government believe that clauses 34 and 35
embody a proportionate addition to the Secretary of
State’s powers.

Alex Norris (Nottingham North) (Lab/Co-op): As
the Minister says, the clauses relate to public health. We
might previously have anticipated that the hon. Member
for Bury St Edmunds (Jo Churchill) would have fielded
them, but obviously she has moved Departments. I
want to take this opportunity to put on record my
thanks to her for her service as Public Health Minister.
We worked well together, particularly in the proceedings
on the Medicines and Medical Devices Act 2021. We
have disagreed over the course of our work, and that is
good—disagreement is good in a democracy—but we
always disagreed well. I wish her well in her new role,
although I might highlight the irony that, after all the
work she did in public health to reduce fizzy drinks
consumption, the top of the order of business at the
Department for Environment, Food and Rural Affairs
at the moment is presumably trying to restore carbon
dioxide supplies to get those fizzy drinks going again—I
am sure she will seek for them to be sugar-free, if
nothing else.

Today is also my first opportunity to formally
congratulate and welcome the hon. Member for Erewash
(Maggie Throup) to her new role as Public Health Minister.
I have long thought that it is pretty much the best job in
Government, and gives the Minister the chance to shape
and improve the lives of millions, if done well. From my
work with her as a near neighbour, I know that she will
give the job her all. I look forward to working with her
and scrutinising the work that she does.

Of course, the job of Public Health Minister has been
made an awful lot harder by the preceding decade. The
other day I spoke about the bill for a decade of austerity
falling due, and that is manifest nowhere more than in
the provision of public health services and the impact of
cuts on those services. In his introduction to these
clauses, the Minister characterised the legislation as
protecting the status quo, but the status quo relative to
where we were in 2012 is very different: public health
funding for 2019-20 was down 15% on where it was
prior to the changes in the 2012 Act. If we set that
against a growing and ageing population and all the
attendant extra spending challenges that go with that,
the real-terms impact is much greater. That has meant
significant cuts: a cut of nearly half for support for
health at work, the place where many of us will fall sick;
a cut of a quarter for NHS health checks, a core
preventative tool; and a cut of a quarter for smoking
cessation programmes, despite how effective they are.
Of course, the areas with the greatest needs have suffered
the most and experienced the greatest cuts. Those cuts
do not even fall equally.

For all the talk that we hear from the Government
about prevention—we see it in these proceedings, the
White Paper and the Bill—the reality is that Government
policy over the last decade has made things much
harder for our health system by creating extra demand.
That is devastating not only for those individuals who
have missed out, but for the system too. There is much
greater demand on our health system as a result of the
decisions that we have taken, and that is sad.

We have talked a lot about the 2012 Act, and much of
what we are doing in Committee is removing its provisions,
because they were not very good. However, one area

where there seems to be no disagreement—no suggestion
from the Government or the Opposition that we might
change the position—is the idea that public health
should go back home to local government. That is still
an area of consensus that we can build on—of course it
is. It means that our excellent public health staff,
spearheaded by our world-class directors, can influence
not only traditional public health-type services, but the
whole range of services that shape the public’s health:
licensing, planning, leisure, social care and much more—all
those important things our local authorities do. It is just
a shame and a wasted opportunity that this period has
been characterised by cuts, particularly to those with
the greatest need, rather than by investment in our
communities.

I shudder to think of two things. The first is the amount
of time that those skilled staff have spent on what is
euphemistically called “service redesign” but is actually
cuts. What could that amount of wasted time have been
better spent on? The second is the professionals in that
field who have chosen to leave because they do not want
to be part of that. That is a real shame, and has really
hindered our approach to tackling public health.

The Opposition do not intend to divide the Committee
on clauses 34 and 35; at the end of the day, we would
much rather that public health funding was spent at a
local level than at a national one. We think it will have
greater impact, and frankly we can get better value from
it by combining it with local services. However, I want
to test the clauses a little, starting with clause 34.

What we have seen in proceedings so far—I think this
is sitting 10—is that, in reality, this is not an integration
Bill; it is an NHS reorganisation Bill under an integration
banner. I heard the Prime Minister himself promising a
further White Paper, and presumably a further Bill, on
integration in the future. The Minister has said that this
Bill paves the way, but this was never a paving Bill. I
challenge anybody to find in the White Paper or any
publication from the Government relating to this piece
of legislation the word “paving”—that is, until the
Minister introduced it after the Prime Minister’s rather
unhelpful intervention.

We heard from the Minister himself, when explaining
to the Committee why a councillor cannot chair an
integrated care board, that NHS bodies do not permit
councillors to do so. He is telling us that this is about
NHS bodies, not about partnership bodies. These are
NHS bodies; they are accountable to NHS England
and they can be altered by NHS England.

It has been a settled point of public policy for the
past decade that public health is delegated to local
authorities, for all the good reasons I mentioned. This
may well be just my understanding, but I do not want to
let this clause go without testing it: proposed new
subsection 7A(2) provides for the range of eligible
bodies that the Secretary of State can delegate the
powers to. The first is NHS England, which would
make sense in the case of big, national programmes
such as the ones the Minister talked about in terms of
vaccination. Another is a local authority, which makes
sense for all the reasons I have given.

Yet another is a combined authority, which I suspect
was not a feature of the 2012 Act—I do not think,
although I might be wrong, that combined authorities
were yet a twinkle in a local government leader’s eye at
that point. However, with a combined authority, any
arrangement would surely be by the consent of its
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[Alex Norris]

members, rather than by delegation to the combined
authority itself. Combined authorities are generally skeleton
structures that act as an agglomeration of interested
parties, rather than significant entities in themselves, so
surely a local authority would receive those powers first
and then, by agreement, transfer them to combined
authority level with its partners.

Finally, there is an integrated care board. What is the
reason for that? If these things get delegated to local
government, why would they be delegated to an NHS
body? Is that not an attempt, rather than repealing the
provisions in the 2012 Act that moved public health
back to local authorities, to do it on a de facto basis
without addressing the point? That might be an unintended
consequence, so I hope the Minister will address that
and say that that is not the case.

Last Thursday, we dealt with the counterpart
conversation to this one. We have debated multiple
times the provision for health functions of the Secretary
of State or NHS England to be delegated to the integrated
care boards. That is in the spirit of what this legislation
is about— local decision making—but at no point was
there ever a proposal for any of those functions to be
delegated to a local authority or combined authority.
That, again, gets to the root of the problem with this
Bill, and the core reason why the Government’s frequent
integration efforts stall, spin their wheels and do not go
anywhere. Local authorities are not treated equally,
whether that manifests in social care—a very visible
inequality in our health system—or in public health, as
in this case. They ought to be equal partners, but they
are anything but. Again, I hope the Minister can address
that issue.

2.15 pm

I have one final point to make about clause 34, which
is not something that I think could be put on the face of
the Bill, but is something I would like the Minister to
affirm as a principle: that if a function is delegated to a
local community, all of the funding needs to be delegated
to it too. Too often, national Government devolve a
specific responsibility but top-slice the funding, setting
local communities up to fail. As I say, I do not think
that point would be on the face of the Bill, but I would
be interested in the Minister’s reflections on it.

I will finish with clause 35. I listened carefully to what
the Minister said, and I certainly do not want to fire the
starting gun on clauses 37 or 38. We have plenty of time,
so I will save those clauses for later—something Committee
members will anticipate with great eagerness. However,
at all points in the Bill—a Bill that is supposed to be
about the devolution to local areas of powers and
responsibilities to shape their communities—there is
always a corresponding clause, the next one, which says,
“But only if the centre likes what they do. If devolution
strays too far from the core principles, we will put a stop
to that.” To me, that is not what devolution is, so I am
keen to hear from the Minister that that is considered
an exceptional power. Frankly, I do not know why a
Minister or a Secretary of State would want so broad a
power, because they would do nothing else with their
day; if they had to scrutinise the public health plans of
42 different communities in England, it would be a very
long day. Again, I am in danger of firing the starting
gun on clauses 37 and 38, so I will stop at that point.

As I say, in the case of public health, more local is
better, but some elements of the Bill are not quite what
they say on the tin. I would be interested in some
clarification from the Minister.

Edward Argar: The shadow Minister has made a
number of serious points—I am not sure how one spins
the wheels when the car is stalled, but none the less I
took his point. First, at the heart of this Bill is the fact
that we seek to strike the appropriate balance between
what is clearly a national health service, accountable to
the Secretary of State and Parliament, and local flexibilities
and local integration. The debate we will have for the
next two hours or so will probably be about whether we
have struck that balance appropriately, but that is the
core of what we are seeking to do here.

The hon. Gentleman rightly talked about the importance
of local authorities in this space. He and I share a
common view on that, and he is right: one of the few
things in the 2012 Act that I suspect he would have
agreed with was the recognition of the public health
function of local authorities. We are not seeking to do
anything in the Bill to undermine that function in any
way. It will not surprise the hon. Gentleman to know
that I believe that the Bill provides for multiple layers of
integration. Within a local NHS system, at an ICB level
and then at an integrated care partnership level, there
will be increased integration with local authorities and
others, laying the foundations for the ambitious programme
that the Prime Minister set out when he spoke earlier in
this Session about the health and care levy.

The hon. Gentleman spoke about combined authorities.
My recollection—I may be wrong—is that they date to
about 2016, rather than 2012, and my understanding of
the power is that it does not go against what he was
saying, but provides for the continued evolution of the
system and enables that delegation to take place. In
practical terms, I would envisage that, where local authorities
combine and work together, they would have their own
arrangements, and we are not seeking to cut across
those local working arrangements.

The hon. Gentleman also talked about the ICBs,
saying that they are NHS bodies and asking whether
this is a threat to local authority delegation of public
health functions. My reading of that is that, as I mentioned
in my opening remarks on these clauses, there are some
public health functions that are NHS and delegated
through CCGs, such as GPs participating in child
immunisation programmes—hence the reference to ICBs,
because they will be replacing CCGs in the new world.

Understandably, the hon. Gentleman talked about
funding for public health. On his comments about the
bigger picture on funding and spending levels more
broadly, I simply remind him of the note left by a
previous Chief Secretary to the Treasury:

“I’m afraid there is no money.”

We cannot get away from that context in this space, but
more broadly he is right to highlight the importance of
public health. The past 18 months have shone a light on
public health; under Governments of all political
complexions, public health has not always enjoyed that
prominence in public debate, external media and other
commentary. One thing that I hope will follow on from
the terrible events we have endured over the past 18 months
is a greater understanding and appreciation of public
health and its measures, and for public health to enjoy
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the support it needs to do its job. I think all Members
would agree that one of the few positives has been the
recognition of the value of public health and prevention.

I think that those were the main points that the hon.
Gentleman raised. I see these clauses as permitting a
further evolution of the system and a recognition of the
need, ideally, where we can, to further delegate powers
from the Secretary of State to lower down within the
system. On that basis, I hope the hon. Gentleman and
his colleagues will feel able to support the clauses.

Question put and agreed to.

Clause 34 accordingly ordered to stand part of the Bill.

Clause 35 ordered to stand part of the Bill.

Clause 36

POWER OF DIRECTION: INVESTIGATION FUNCTIONS

Justin Madders (Ellesmere Port and Neston) (Lab): I
beg to move amendment 108, in clause 36, page 42,
line 33, at end insert—

“(10) Nothing in subsection (2) supersedes Part 4 of the
Health and Care Act 2021.”

This amendment will ensure nothing in new section 7D of the NHS Act
2006 about the Secretary of State’s powers to direct HSSIB supersedes
what is in part 4 of the Bill.

It is a pleasure to see you in the Chair, Mr McCabe,
and to see the Minister back again. We heard about his
increased workload this morning; I also saw him on the
Treasury Bench during the urgent question. I wonder
where he finds the time—he should speak to his trade
union rep if he feels there are too many demands being
placed on his time. We will do our best to ensure that
this afternoon is as stress-free for him as possible; if he
accepts our amendments, that will go some way towards
enabling that.

I will not speak for long on amendment 108 because
we will be talking extensively about the Healthcare
Safety Investigation Branch later on in the Bill. Concerns
have been expressed in briefings received by the Committee
and in evidence about some of the relevant provisions
in the Bill, particularly on access to information. Clause 36
looks at the proposed power over bodies that have
investigatory powers, which include HSSIB. It is difficult
for us to accept the clause as it stands without having
gone through all the details on HSSIB, because we
cannot possibly know whether our concerns will be resolved
about how it will operate in practice. That is why we
have put forward amendment 108.

The amendment would ensure that the powers in
clause 36 do not in any way impede the important
principle that HSSIB will be an independent body
established by the Bill. In conjunction with further
amendments, which we will no doubt get to in part 4,
we can all be confident that HSSIB’s independence is
sacrosanct. That is important for not just us as
parliamentarians, but everyone within the NHS who
may have reason to come across HSSIB. It is also
important for patients, of course, because they will
ultimately be the judges of whether HSSIB has been a
success. It would be helpful to understand what the
approach will be in relation to maternity investigations.
HSSIB has a potentially important role in identifying
how providers can sustainably and systematically improve
the quality of such investigations and then provide
appropriate support. However, ensuring proper

accountability, clarity and independence remain important,
and this amendment seeks to ensure that those matters
are enshrined on the face of the Bill.

Edward Argar: I am grateful to the hon. Gentleman;
I made it in rather slower time down to the Chamber to
listen to the statement. After one of our sittings last
week, I think the hon. Member for Nottingham North
was on his feet asking a question in the Chamber before
I had even made it out of this room, which shows a
certain speed that I can only seek to emulate.

I appreciate that the amendment is linked to the
independence of the Health Services Safety Investigation
Body. The Government are clear that HSSIB will be
independent, which is why it is being set up as a non-
departmental public body, with a chief executive—to be
known as the chief investigator—and executive and
non-executive members. I hope I can reassure hon.
Members that clause 36 is a temporary measure to
ensure that the current Healthcare Safety Investigation
Branch can continue to exist in the interim phase before
the new body is established.

As I am sure hon. Members are aware, the merger of
NHS England and NHS Improvement means that the
NHS Trust Development Authority, of which the
Healthcare Safety Investigation Branch is a part, will be
abolished. We need the important investigation function
that the Healthcare Safety Investigation Branch provides
to continue until HSSIB is fully operational which, subject
to parliamentary approval, is planned for spring 2023.

The power set out in clause 36 is designed to enable
the Secretary of State to direct NHS England, or another
public body, to carry out the investigation function in
the interim period. I reassure hon. Members that the
HSSIB will be independent. Clause 36 is not designed
to infringe upon its independence and cannot be used to
direct the new HSSIB in how it exercises its functions; it
is there simply to ensure the continuity of current
investigations until the 2023 start date. For those reasons,
I ask the hon. Member for Ellesmere Port and Neston
to consider not pressing the amendment to a vote.

Justin Madders: I am reassured to some extent by the
Minister’s words, but we have seen over the past 18 months
that temporary powers do have a habit of becoming
rather more permanent than was originally intended. I
think it would be perfectly possible for the Government
to include some sort of sunset clause to ensure that the
intentions set out by the Minister are adhered to, but we
may come back to that. As things stand, we maintain
our criticisms, and it would be remiss of us not to push
this matter to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 9.
Division No. 12]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve

Gideon, Jo

Robinson, Mary

Skidmore, rh Chris
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Question accordingly negatived.

2.30 pm

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I will be brief, because I believe that in
responding to the shadow Minister’s amendment I set
out the intentions behind the clause and the reasons
why it is drafted as it is. Notwithstanding his desire to
push his amendment to vote, all I can say is that I will
continue to reflect on the points he has made. I cannot
promise the outcome, but I will reflect on what he said.
Having made the case when I addressed the amendment,
I commend the clause to the Committee.

Question put and agreed to.

Clause 36 accordingly ordered to stand part of the Bill.

Clause 37

GENERAL POWER TO DIRECT NHS ENGLAND

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to debate
clause 62 stand part.

Edward Argar: I suspect that, with this, we get to the
main event of this afternoon’s proceedings.

I begin with clause 37, which introduces powers for
the Secretary of State to give directions to the newly
merged NHS England. This merger, which is widely
welcomed, of three different bodies with different
accountability arrangements into one has inevitably
required us to look at the appropriate accountability
arrangements for the future, and the extent to which the
accountability arrangements have evolved and kept up
with the evolution of the organisation. The powers in
the clause will ensure the appropriate balance between
democratic accountability to the Secretary of State and
the NHS’s clinical and day-to-day operational independence.

Clause 37 will give the Secretary of State new powers
over a newly merged and larger NHS England. It does
not give the Secretary of State any new powers over
other NHS bodies. It gives the Secretary of State precisely
no new powers over clinical decisions. The clause is
about ensuring appropriate accountability mechanisms
between the democratically elected Government and
one of the biggest arm’s length bodies, if not the biggest.
That is a principle of democratic accountability in a
publicly funded national healthcare service, and I am
sure it is accepted not just by the leadership of NHS
England, but by Opposition Members, even if they may
not feel that the clause reflects their interpretation of it.

In practice, NHS England will continue, as now, to
make the vast majority of its decisions without direction,
consulting the Government and others as it needs to.
The Government’s primary means of shaping the NHS
agenda continues to be the mandate to NHS England,
which has been an established means of providing direction
to NHS England since 2013.

As we have learned in recent times, events can move
fast, and the mandate may not be adaptable to all
circumstances—and nor was it designed to be when it

was conceived. The powers in the clause are designed to
supplement the existing mechanisms, such as the mandate,
to give the Secretary of State the ability, where he or she
deems it appropriate and in the public interest, to
provide direction and to intervene in relation to NHS
England’s functions. Of course, the Department’s title is
“Health and Social Care”, and while NHS England will
rightly continue to be focused on the NHS, the Government
must take a wider view—and this wider view may lead
us, on occasion, to a different conclusion about the
appropriate course of action from that held by NHS
England colleagues.

There is already a strong and close working relationship
between Ministers and NHS England. The clause helps
to formalise that in a way that is more transparent for
everyone to see, building in the normal expectations of
ministerial decision making and accountability by requiring
Ministers to issue directions in writing, and to ensure
they are published and made in the public interest. Any
decision to exercise this power will be premised and
guided by general public law principles and broader
statutory duties.

To ensure the NHS’s continued clinical and day-to-day
operational independence, proposed new section 13ZD
also sets out specific areas where the power of direction
in section 13ZC cannot be used. The Secretary of State
is unable to use this power to intervene in the appointment
of individuals by NHS England, in individual clinical
decisions or in relation to drugs or treatments that the
National Institute for Health and Care Excellence has
not recommended or issued guidance on.

We believe that clause 37 is crucial for ensuring that
we have the right framework for national oversight and
accountability of our health system, and of one of the
largest arm’s length bodies, responsible for over £130 billion
of public money. The clause ensures, in proposed new
section 13ZE, that appropriate levers are in place—as
there are for other arm’s length bodies—for Ministers
to respond and take swift action if NHS England fails
to carry out any of its functions. It also ensures, in proposed
new section 13ZF, that Ministers have the levers they
need to direct NHS England to provide information.
Without it, we would be expanding the functions,
responsibilities and powers of NHS England without
ensuring that there are appropriate accountability
arrangements in place for this large integrated body.

The changes that clause 37 introduced are proportionate,
in our view. They reflect the evolution of NHS England
in recent years, changes to the wider system and the
appropriate expectations on Government to support,
challenge and steer the system, while also leaving it free
to determine operational matters.

Clause 62 amends the National Health Service Act
2006 by repealing the duty on the Secretary of State and
NHS England to promote autonomy. The rationale for
doing so comes is two parts. First, the response to the
pandemic has further highlighted the importance of
different parts of the health and care system working
together in the best interests of public and patients. By
repealing the duty to promote autonomy, the clause
further enshrines integration and collaboration at the
heart of the legislative framework underpinning the
system.

The second reason for repealing that duty is to ensure
compatibility with the duties elsewhere in the Bill on
NHS organisations, including NHS England, to consider
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the effects of their decisions on the better health and
wellbeing of everyone, equality of care for patients and
the sustainable use of NHS resources. To avoid any
conflict in duties, it is important to remove NHS England’s
duty of autonomy, as these new duties require NHS
England to co-operate and work closely with other
partners, rather than autonomously. Repealing the duty
of autonomy will also make it easier for NHS England
to facilitate co-operation within the system—when
commissioning services or issuing guidance, for example.

Neither the provisions in clause 37 nor those in
clause 62, or indeed anywhere else in the Bill, do anything
to change the nature of NHS England as an arm’s
length body. I hope that I can reassure the hon. Member—I
fear that I may not—that the removal of these duties
does not mean that Ministers are about to start interfering
in the NHS or in any other body exercising functions
relating to the health service.

Integration is at the heart of the Bill. By creating
integrated care boards and removing unnecessary
bureaucracy that can get in the way of local organisations
wanting to work together, we are putting more power
and autonomy in the hands of local systems, and that is
our intention here. We are seeking to strengthen local
leadership and empower local organisations to make
decisions about their populations. We believe that both
clauses not only support that intention, but strengthen
it, and I commend them to the Committee.

Alex Norris: The Minister rightly pointed out my
mixed metaphor, so I will undertake to avoid metaphors
in this contribution. It is hard not to feel like an
undercard to the main event here—that is a simile, of
course, rather than a metaphor, and I gave no such
undertaking on similes.

I might surprise the Minister by agreeing with bits of
what he said: we do not intend to divide the Committee
on clause 37 and we do think that there is an important
distinction between the powers in clauses 37 and 38,
which I think will come out in the debate. However, if
we went out to Parliament Square now and straw-polled
people walking by, asking them who they thought was
responsible for the NHS in England at a national level, I
think we would wait a very long time before anyone
gave any answer other than the Government and, by
extension, the Secretary of State.

Justin Madders: And the Minister.

Alex Norris: And of course the Minister, through
appropriate delegation, and we are all the better for it.
The Minister can quote me on that—but not on a political
leaflet, as that would be very challenging for me.

Covid has shown that the public think that the politicians
they elect are accountable for the decisions taken in the
interests of their health, however they might manifest in
ordinary life, so I think the repeal of the duty to
promote autonomy, set out in clause 62, probably follows
inevitably from that. We want an expert-run health
service that works together and follows the best available
evidence and science, not one that is unaccountable and
diverges from the interests and expectations of the
public at large.

That leads me nicely to clause 37. It is possibly a
tautology to say that if someone is held responsible for
something, they ought to have responsibility for it, as
the clause set outs. To put that bluntly, with more than

£100 billion of spending—40% of the Government’s
revenue budget—going into that area, people will expect
political accountability. If NHS England is not seen to
be acting in the public interest at the highest possible
levels, there ought to be a mechanism, by exception, to
correct that. It is the exceptional part that is really
important.

That is defined negatively in the clause by what the
Secretary of State may not do—for example, hiring or
firing an individual, which I think is right, or directing
the healthcare of a specific person. I do not think the
Secretary of State would want to be in that position
with important cases of individuals who are in the
public sphere, or have the ability to act outside NICE
guidelines on drugs or treatment, as happens in such
cases. I do not think that is a good system, hard though
it may be when prominent cases come to our attention.

That gives us a common-sense reading of what these
clauses provide for the Secretary of State. Yes, the buck
stops with the Secretary of State and his political colleagues
as a collective if there are major failings in the health
service or major failings of Government and of leadership,
but the clause does not give Ministers carte blanche to
pick and choose—undoubtedly with political pressures
in mind—whether to involve themselves in the detailed
running of the service. I think that will be covered in
clause 38.

A concern raised by the Nuffield Trust in evidence
was that there should be a stronger mechanism by
which such decisions can be scrutinised. Will the Minister
address that? I heard what he said about publication of
information about the Secretary of State’s decisions,
but why not provide for a parliamentary mechanism by
which decisions could be scrutinised? That would ensure
public confidence that there is no Executive overreach
or direction at a low level of how our healthcare service
operates, which I do not think would be at all desirable.
I hope that the Minister will address that in his remarks.

Karin Smyth (Bristol South) (Lab): I would like the
Committee to take a moment to mourn the loss of the
principle of autonomy as a guiding driver of the health
service over some 20-plus years. That principle is part
not just of the Lansley reforms, but of previous Labour
reforms, and indeed of reforms by the Government
before that. The idea was that the system would become
more efficient and responsive with more autonomous
units, rather than a great mass of health authorities,
hospitals and systems that are rarely understood by
local people, and that the competition of autonomous
units would drive financial and service efficiency, for
example. This is quite a moment, and I do not think we
should just let it pass.

When I was a member of a primary care trust, which
I may have shared earlier, our local region had “earned
autonomy.” That meant that if we did certain things
particularly well—bringing waiting times and waiting
lists down, or fulfilling financial balance requirements,
for example—the local team, board and chief executive
would earn more autonomy to do more. In modern
parlance, things became more permissive, and they were
trusted to do something.

Justin Madders: I am a little confused, because my
hon. Friend is talking about the end of autonomy, but
everything we have heard from the Government is about
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how permissive the Bill is and how it will leave people
free to make their own decisions. I must be missing the
point somewhere, mustn’t I?

Karin Smyth: I am grateful to my hon. Friend for
making that point, which we will come on to when we
discuss the following clauses. If there is no autonomy,
but we are trying to be permissive, we come back to the
vexed issue that the Minister alluded to earlier: where
the balance lies between national and local accountability.
We will come to that in further clauses.

I will not long mourn the loss of autonomy—I am
not sure it really worked—but it is a principle for people
to locally manage the units. As I said in relation to
financial management in a previous session, if it is very
clear that a chief executive or a finance director has
responsibility for their bottom line, that drives a certain
amount of focus and responsibility. I find it a little
extraordinary for the Conservative party to be promoting
the lack of autonomy. I hope hon. Members will take a
moment to reflect on the seismic change we now have in
the direction of our public services and the next era of
the NHS.

2.45 pm

Edward Argar: There are a few points that I will seek
to address. I am grateful to the hon. Member for
Nottingham North for highlighting the accountability
of the Secretary of State—he also highlighted me. I
remind colleagues that in my ministerial capacity, as a
junior Minister, I am in legal terms but an extension of
my Secretary of State; all the powers are vested in him
and I am but a legal extension of him. Colleagues may
dwell on that as they wish, but possibly not too much.

The hon. Member for Nottingham North set it out
well. If we went out into Parliament Square and asked
three dozen people who they believe is accountable for
the NHS and the delivery of health services in this
country, they would say it was the Government, or
possibly the Secretary of State or the Prime Minister. I
think that is right, and that is why we must ensure that
the accountability is reflected in the responsibility and
the ability to exercise that responsibility and accountability
over how the NHS operates.

On the promotion of autonomy, as the hon. Member
for Nottingham North alluded to and as I set out, if we
are seeking to promote integration and co-operation, as
the Bill does, that therefore sits slightly ill with a duty to
promote autonomy, and this is about how we reconcile
those two matters in legislative language. He talked
about a parliamentary mechanism in this context. I
emphasise the need for the directions to be published in
writing and to be in the public interest.

As we know, such documents are always able to be
debated in the House. Were something to be done that
he thought inappropriate, I can bet my bottom dollar
that I would be standing at the Dispatch Box answering
an urgent question from him 24 or 48 hours later. There
are mechanisms in this House by which Ministers can
be held to account for decisions they make. That is why
I believe that this move aids transparency. Rather than
informal conversations and discussions, as happen in
any organisation, the clause will require that, where a
disagreement occurs, there is a clear direction for it to

be published transparently, for shadow Ministers and
others in this House to question and challenge it, or to
raise, within or outwith the House, their concerns in
front of the public.

The hon. Member for Bristol South quite rightly
alluded to how PCTs operated. Like her, I sat as a
non-executive member of a PCT board. I remember
those days. If I remember correctly, not only did she sit
on a board; she also has extensive experience in running
healthcare services as a senior leadership figure within
the local NHS, so she knows of what she speaks.

I do not think that what we are seeing here is quite as
the hon. Lady characterises—a huge change in the
direction of our party’s policy or the direction of travel.
We are putting in place a pragmatic and sensible measure,
to reflect the focus now on a duty to co-operate, which a
duty of autonomy sits slightly ill with, as I say, and to
make sure that we have clear accountabilities. We recognise
in theory and in legislation what is already deemed by
the public to be there in reality, which is the accountability
of the Secretary of State and the Government.

Question put and agreed to.

Clause 37 accordingly ordered to stand part of the Bill.

Clause 38

RECONFIGURATION OF SERVICES: INTERVENTION POWERS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 102, in schedule 6, page 180, line 12, at
end insert—

“relevant Health Overview & Scrutiny Committee”
means any Health Overview and Scrutiny
Committee in an area to which the proposal for a
reconfiguration of NHS services relates.”.

This amendment is consequential on Amendment 103.

Amendment 103, in schedule 6, page 180, line 41, at
end insert—

“(3A) Before taking a decision under sub-paragraph (2)(a), the
Secretary of State must—

(a) consult all relevant Health Overview & Scrutiny
Committees, and

(b) have regard to, and publish, clinical advice from the
Integrated Care Board’s Medical Director.”.

This amendment would require the Secretary of State to consult any
relevant Health Overview and Scrutiny Committee (as defined by
Amendment 102), and to have regard to and publish clinical advice
from the ICB Medical Director, before intervening in local service
reconfiguration.

Amendment 104, in schedule 6, page 180, line 43, at
end insert—

“(aa) publish a statement demonstrating that the decision
is in the public interest,”.

This amendment would require the Secretary of State to publish a
statement demonstrating that any decision they have made on a
reconfiguration proposal is in the public interest.

That schedule 6 be the Sixth schedule to the Bill.

Edward Argar: If I may, I will turn to the amendments
first and then the substantive clause. I am grateful to
hon. Members for tabling the amendments. I said that
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the previous clause was coming to the main business of
the afternoon, but I now suspect that was but an hors
d’oeuvre to the discussion we may have on this clause
and this set of amendments.

Amendments 102 and 103 would require the Secretary
of State to consult all relevant health overview and
scrutiny committees before making a decision on a
reconfiguration. Amendment 103 would also require
the Secretary of State to have regard to, and publish,
clinical advice from the ICB’s medical director. It is of
course vital that local views are represented in any
reconfiguration. However, although I understand the
rationale behind these amendments, I do not think they
are strictly necessary. The new power will not replace
the important role that local scrutiny and engagement
plays in service change decisions; we expect the vast
majority of reconfiguration decisions to continue to be
managed by the local system, and system players will be
encouraged to resolve matters locally where possible.

The Secretary of State will continue to be advised by
the Independent Reconfiguration Panel, which is being
retained. The focus of the IRP is and will continue to be
the patient and quality of care in the context of safe,
sustainable and accessible services for local people. It
has also provided the system with advice based on its
experience to date around critical success factors.

If I may go down a slight rabbit hole here, I would
like to put on the record my appreciation for the work
of the IRP. Certainly during my tenure in this post, I
have consulted it and seen its advice on a number of
occasions, and I am grateful for the work its staff do,
the speed with which they do it and the benefit I have
gained from that advice in making decisions or advising
the Secretary of State on particular decisions.

In practice, the Secretary of State will always need to
seek appropriate advice from clinicians, local leaders or
other experts before making any decision, and all decisions
made using the powers inserted by clause 38 and schedule 6
must be published. This will ensure transparency and
allow for proper scrutiny of the way the power is being
used.

Schedule 6 also includes the requirement for NHS
commissioning bodies, including integrated care boards,
to give the Secretary of State any information or other
assistance required to carry out any functions under the
schedule. It is envisioned that the Secretary of State will
obtain information from NHS commissioning bodies
when making reconfiguration decisions. This will include
any representations that an HOSC, stakeholder, patient
group or any other interested party have made, if applicable.

All decision making on reconfigurations, at both
local and ministerial level, will continue to be guided by
the four tests laid out in existing guidance that
reconfiguration should be assured against: strong public
and patient engagement; consistency with current and
prospective need for patient choice; a clear clinical
evidence base; and support for proposals from clinical
commissioners.

As such, we believe that clause 38 and the guidance
that the Secretary of State is required to produce under
the powers in schedule 6 will provide sufficient safeguards
to ensure that the Secretary of State receives appropriate
advice before using the powers in this clause. As a result
of not accepting amendment 103, we will also resist
amendment 102, which is consequential on amendment 103.

Amendment 104 would require the Secretary of State
to publish, alongside any decision they have made under
this provision, a statement demonstrating that the decision
is in the public interest. The Secretary of State is accountable
to Parliament for all his or her decisions. Ministers are
expected, as a core principle of the constitution, to act
in the public interest, and this is reflected in the ministerial
code. In addition, the Secretary of State’s scrutiny and
direction-making process on this and any other matter
must already take into account the public law decision-
making principles, all relevant information and their
legal duties, including the public sector equality duty,
that adhere to such decisions.

The Secretary of State is also under a number of
duties set out in the National Health Service Act 2006,
including a duty to promote a comprehensive health
service, to secure continuous improvement in quality of
services, and to have regard to the NHS constitution.
As I have already set out, the Secretary of State will
continue to be advised by the IRP, and will seek appropriate
advice from clinicians, local leaders or other experts.

As for paragraph 4 of schedule 6, the Secretary of
State already has a duty to publish any decision they
make on a reconfiguration and to notify the NHS
commissioning body of the decision. For those reasons,
I urge the hon. Member for Nottingham North to
withdraw his amendment—I suspect that I will be
unsuccessful in that plea, but I make it none the less.

I will now address clause 38 and schedule 6. The
clause inserts proposed new section 68A and proposed
new schedule 10A into the National Health Service Act
2006. It also introduces schedule 6, which includes a
new intervention power to allow the Secretary of State
to call in a reconfiguration of NHS services at any stage
of the process, without the need for a referral from a
local authority. A reconfiguration of NHS services is a
change in service provision that has an impact on the
manner in which a service is delivered at the point at
which the service is received by the user, or the range of
health services available to individuals. That could be,
for example, a change in where a mental health in-patient
unit is based, building a new stroke unit, or restructuring
a whole hospital trust.

The new intervention power will enable the Secretary
of State to act as a scrutineer and decision maker for
reconfigurations, to intervene where, for example, they
can see a critical benefit or cost to taking one or other
course of action, or to take action where there is significant
cause for public concern. We do not expect or intend to
use the power with any regularity, and where it is used,
it will be done so transparently. As I have emphasised,
the Secretary of State must publish any decisions made
about reconfigurations.

Schedule 6 sets out the scope of the reconfiguration
powers as they pertain to NHS commissioning bodies,
NHS services, NHS trusts and foundation trusts. It
introduces a new duty for the relevant NHS bodies to
notify the Secretary of State of any proposed or likely
reconfiguration. The Secretary of State will be able to
take any decision that could have been taken by the
NHS commissioning body. That includes the ability for
the Secretary of State to decide whether a proposal
should proceed, the results the NHS commissioning
body should achieve, and the procedural steps that
should be taken. As I set out earlier, decision making
will continue to be guided by the four reconfigurations
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tests. The new power will not replace the important role
that local scrutiny and engagement play in service change
decisions.

As the shadow Minister set out, the public expect
Ministers to be accountable for the health service, which
includes reconfigurations of it. The clause ensures that
decisions made in the NHS that affect all our constituents
are subject to democratic oversight. Without it, the
Secretary of State’s ability to intervene and take decisions
will remain limited, often coming at the end of a long
local process. As now, he would not be alerted to a
potential change in services until the change became an
issue and he would remain powerless to intervene without
a formal referral by a local authority.

I am conscious that that existing arrangement satisfies
few in Parliament, including Opposition Members, on
the occasions when they make representations about
the process. However, it will be for this debate to see
whether Members feel that the proposed new arrangement
satisfies them—I will not prejudge that for a minute,
looking at the faces of the Opposition Members. I
therefore commend clause 38 and schedule 6 to the
Committee.

Justin Madders: I congratulate the Minister on his
valiant attempts to defend the powers that he wishes the
clause and schedule 6 to give his boss.

The Opposition are pretty realistic and do not think
that the clause will survive the parliamentary process in
its current form. It would save a lot of time if the
Minister was to indicate now that he had taken note of
the many concerns expressed and that things will change.
However, as the clause remains on the face of the Bill,
we will have to go through the long and important
reasons why it will not be able to stand in its existing
form. The Minister will continue to defend the indefensible
until it no longer needs to be defended.

We have heard evidence as to why the powers in the
clause are not needed and, indeed, why the Secretary of
State would not want such powers. Again, we are trying
to help the Minister and his Department out by pointing
out some of the pitfalls. The clause really is the total
antithesis of everything this Bill is supposed to be. The
Minister has told us many times that he wants to take a
permissive approach, but the truth, as exposed by this
clause, is that being permissive is okay until it is not,
and then we have the power grab, the micromanagement
and the sound of bedpans dropping all the way up to
the Secretary of State’s desk. That is the logical conclusion
of the clause.

3 pm

I refer the Committee to some of the witnesses who
spoke in the evidence sessions. The NHS Confederation
chief executive, Matthew Taylor, has said:

“There is widespread support for most aspects of the government’s
NHS reforms, but the one area we continue to get real concern
over is the proposal to extend ministerial control over changes to
local services…the risk with this element of the Bill is that we will
end up with more politically motivated decisions which erode the
NHS’ clinical independence.”

And in his evidence session, he said:
“We think the system, as it is, is not perfect but works pretty

well. For the Secretary of State potentially to be embroiled in
making decisions not just about major reconfigurations, but

really relatively minor reconfigurations runs the risk not only of
delaying necessary changes in the system, but of putting less
emphasis on the views of local people and of clinical advice.”—
[Official Report, Health and Care Public Bill Committee, 7 September
2021; c. 44, Q56.]

He went on to say that

“the powers of reconfiguration are the Achilles heel. I appeal to
you to recognise that that is unnecessary and goes against the
spirit of the Bill.”––[Official Report, Health and Care Public Bill
Committee, 7 September 2021; c. 52, Q65.]

We certainly agree with that, although we would say
that there is more than one Achilles heel in the Bill. I do
not know how many heels there can be in one Bill, but
there is certainly more than one.

Saffron Cordery of NHS Providers said:

“The other thing to say is that, often, Secretary of State powers
may seem like small elements, but taken together, the cumulative
impact can be seen to erode that local accountability. We would
hope, whatever happens, that if someone has an issue with ear
wax removal, they speak to someone at the most appropriate level
to get something done. That is what subsidiarity is about: the
delegation of powers to the most appropriate level, and it is really
important. It is also important for accountability, because you
cannot have a Secretary of State saddled with taking a thousand
tiny decisions in an organisation and a system as complex as the
NHS. That is one of the challenges of this local reconfiguration
issue that is arising.”––[Official Report, Health and Care Public
Bill Committee, 7 September 2021; c. 44, Q56.]

Chaand Nagpaul of the BMA said:

“The other concern is about the local reconfigurations. We
know how politically sensitive these things can be. We would not
want the Secretary of State to have disproportionate powers in
those arrangements, which will often be more susceptible to
political influence.” ––[Official Report, Health and Care Public
Bill Committee, 7 September 2021; c. 96, Q128.]

There is a pretty clear consensus of concern. It is
little wonder, given that clause 38 and the accompanying
schedule, as currently worded, would require that if any
NHS commissioning body, NHS trust or foundation
trust is aware of circumstances that it thinks are likely
to result in the need for the reconfiguration of NHS
services, it must notify the Secretary of State. That is
quite the bar to set. What does it actually mean in
practice? If a GP mentions in passing to someone who
works in the ICB that they are thinking of extending
their surgery’s opening hours one evening but shortening
them on another because their bridge club has changed
the day its meets, would that count as an event that
must be notified to the Secretary of State? If a physio
decides that they want to play soothing music and have
an incense candle burning during their sessions because
it would put patients more at ease, would that count as a
notifiable event?

Those might sound like absurd examples, but the way
the schedule is currently worded potentially casts the
net that widely. Indeed, paragraph 1(a) refers to a
reconfiguration as including

“the manner in which a service is delivered”.

The dictionary definition of “manner” is

“the way in which a thing is done or happens”.

I am struggling to think of something that could be
broader in its terminology. I am not sure how helpful it
would be for the Minister to reel off a long list of what
is and is not meant to be included in the schedule, but he
is more than welcome to try. Of course, he could save a
lot of time by deleting the clause altogether.
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One of the reasons the Minister gave earlier for not
supporting our amendment on safe staffing levels is that
he does not want to impinge on local accountability, but
here we are doing the exact opposite. What is troubling
people about paragraph 3 in particular of the schedule
is that, in effect, it places a positive duty on an NHS
commissioning body, be it a trust or a foundation trust,
to notify the Secretary of State if it is
“aware of circumstances that it thinks are likely to result in a need
for the reconfiguration of NHS services”.

Where exactly do we draw the line with that? If Doris in
accounts overhears a conversation, does that mean that
the NHS body is aware? Any light that the Minister can
shed on that would be most welcome. It highlights how
the clause, as worded, creates unrealistic obligations.
How would any of this be enforced? Can we punish a
trust for failing to be aware of a need, even if it is just
Doris in accounts who has heard a conversation from
someone else in passing about a possible change? Can
an ICP that holds a needs assessment point the finger?
Are there any people who are punished if they spot the
need, but do not tell the Secretary of State, or if they are
aware of a need, or should have been, and do not say
anything? Will they also be caught by the provisions of
the schedule?

What are the sanctions against an NHS commissioning
body, trust or foundation trust if they fail to notify?
What is the punishment? What is the lever that will
compel them to notify the Secretary of State? Presumably,
if our amendments on openness and transparency had
gone through, the Secretary of State would not have
needed to worry himself about such questions, because
he would have been able to read all the board papers
and minutes of all the ICBs as they met. Hopefully,
those papers would set out any changes that were being
considered instead of indulging in this fairly ludicrous
guessing game.

Thereality, surely, is that thecommissionersandproviders
are considering how to improve things pretty much all
the time. Is that not part of their drive for continuous
improvement? Are they going to have to keep sending
updated memos to the Secretary of State every time a
plan is considered again? Not only is the potential scope
of the proposed duty extremely wide, but it is not exactly
in keeping with localism and place-based approaches. In
fact, it is totally contrary to it. How will the Minister
justify taking away powers from a local authority to
challenge reconfigurations, and yet the Secretary of State,
hundreds of miles away, who has probably never visited
the place, gets the ability to challenge absolutely everything?

So far, concern about service changes has not led to
the proper recognition of staff in the process. The
pledge in the NHS constitution to which the Minister
referred is not always followed, particularly in relation
to the duty to involve staff. That should be included in
the Bill if the Government are serious about that.

We should not be surprised that the clause, in particular,
is causing so much concern, because people really value
what they regard as their services, and they are wary of
change and interference from the centre. That should
come as no surprise after a decade of cuts and service
restrictions. They are right to be cautious and concerned
about what is behind that approach. This is the Government
who of course claimed that the refurbishment of a wing
is the opening of a brand-new hospital. Is it little
wonder, in the face of such spin, that people are concerned
about what is behind all this?

Weknowthat theNHSkeepsadaptingandreconfiguring.
Any organisation that is serious about improvement will
never just accept the status quo. I am sure that the
Minister would accept that it is quite a difficult conversation
to have when it is proposed to close an unsafe A&E unit,
even when that is supported by strong clinical evidence.
We know that in such circumstances, tensions are bound
to surface. That tension was indeed recognised 20 years
ago, when the first reconfiguration process was put in
place. It had, I believe, 13 steps in it—unlucky for some
—and it required a comprehensive business case, a proper
consultation and an independent assessment both from
the gateway review and by the then national clinical
advisory team. The old strategic health authorities policed
them, and made sure that the course was set. To be fair,
as with much of the NHS, the process was not always
followed properly, but it largely worked and there were
beneficial changes as a result.

As Saffron Cordery of NHS Providers said in her
evidence to this Committee:

“The powers that are currently in place are a really effective
way of doing it. People getting something past a local health
overview and scrutiny committee is a really important hurdle for
any service change. It is already well respected, well used and very
effective. This is one of those elements that at best is redundant
and at worst is going to create a lot of work and a lot of
unnecessary tension and friction where we already have challenge.”––
[Official Report, Health and Care Public Bill Committee, 7 September
2021; c. 52, Q65.]

Nigel Edwards from the Nuffield Trust gave evidence
and also hit the nail on the head when he said:

“The current system seems to me to work quite well. The
Secretary of State still has a say, particularly around controversial
decisions, but they do not get sucked into every small reconfiguration
and change. You also do not have a point where there is an
opportunity for local participants to say, ‘I’m not going to contribute
to this conversation any more. I’m going straight to the top,’ and
undermine people working together locally. I am of the view that
the current system works quite well.”

That evidence in particular points very well to the risks
of this proposal. It could undermine the whole thrust of
the Bill, which we understood was to be about greater
local autonomy and collaborative working. Nigel Edwards
also said in his evidence:

“I think we said to the previous Secretary of State, ‘You need
to be really careful what you wish for. You may think that your
intervention is going to help to move things along and improve
innovation. It’s quite likely, from both previous experience and
experience in other similar types of systems, to have the opposite
effect.’”––[Official Report, Health and Care Public Bill Committee,
9 September 2021; c. 120, Q161.]

Perhaps the Minister does not need to listen to the
evidence that has already been presented to the Committee
to be convinced of the concerns, because it seems that
his Department’s own impact assessment has also identified
them. I will quote from that. It says:

“The existing local authority-led referral system would likely
be replaced by much broader and more active lobbying groups; to
ensure equitable reviews, the department would need new
administrative processes to provide adequate support to ministers
(including clinical expertise) and new data flows allowing adequate
scrutiny of complex reconfiguration cases prior to call-in”.

Perhaps he could redeploy some of the people who are
not dealing with the foundation trust applications to do
that, but there would be a burden on the Department.

The assessment also says that
“the ability to call-in any reconfiguration could lead to…departmental
administrative costs”

for systems to monitor and inform Ministers about
reconfigurations. It says:
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“This would be necessary to ensure the Secretary of State has
appropriate information across reconfigurations to be able to call
them in. This could be a particularly significant cost if cases
monitored for call-in extended much beyond the remit of complex
reconfigurations…and if duplication with data flows to other
bodies…could not be avoided.”

The Minister will see that I am trying to be helpful to
him and his Department at this point. There is one other
point from the impact assessment that is really pertinent.
It says that
“any benefits of greater autonomy”

for NHS organisations
“may be forgone.”

That really is going to the heart of one of the difficulties
that we have here.

That is a clear warning for the Minister from his own
officials. Hopefully he will listen to them if he does not
listen to us. We need to understand and I have not really
heard—with the greatest respect to the Minister—what
the problem is that they are trying to fix with this particular
clause. It is always the case that in the end decisions are
made by the Secretary of State. The innovation to allow
the Independent Reconfiguration Panel to advise the
Secretary of State has worked well. Indeed, the Minister
himself recognised its role. Something like 100 proposals
have come through the panel in its lifetime, and as far as
we know, the Secretary of State has never actually taken
the steps to overturn them. Indeed, their importance
has been recognised today. It was not a surprise, therefore,
that the original proposal to scrap the panel altogether
was dropped.

Given that we have, possibly, 100 examples, some of
which the Minister will be acquainted with more intimately
than us, could he tell us which ones under the old system
would have been leading to different outcomes from
what we are getting proposed in the Bill? What would
have been different? What decisions would have been
different? Would it have been the speed of them? Perhaps
it will be slower, actually. That is one of the risks. What
is it that has happened in the past that would not be
repeated under this clause?

To take the Committee back to July 2010, a former
Health Secretary, Andrew Lansley, made some changes
to the panel. He introduced elements of independent
scrutiny. The national clinical advisory team and the
gateway were no longer required. Four tests came in
instead. Obviously, we politicians do love our four tests.
I think that normally Labour goes for five tests. But we
have four on this occasion. They were really a fig leaf to
pretend that something had been done. The process was
overseen by NHS England. The four tests were set out
in the operating framework, and they required proposals
to demonstrate support from GP commissioners, strengthen
public and patient engagement, clarity on the clinical
evidence base and a consistency with current and prospective
patient choice. Anyway, the process carried on, and
pretty much worked okay, unlike what we think we are
going to see coming through under the Bill.

3.15 pm
We think that it is a mistake to change a process that

addresses what we all accept is sometimes a very difficult,
emotive, highly charged and sensitive issue when it
appears to work. I doubt that the Minister will say so
today, but I think he might agree with that. We read in
the Health Service Journal that the Secretary of State is
“considering scrapping or watering down plans to give him power
of local service changes, in response to concerns from the service.”

The article also suggests that we would table amendments
in Committee that would apply additional tests and
mitigations to the new powers. We have not done that,
because we decided that we would much rather that the
Secretary of State did not give himself these wide-ranging
powers at all. Rather than distract him from his central
aim, we are trying to give him an “out”and the opportunity
to do what we think, underneath all the fine talk, is
what he really wants to do—quietly ditch these proposals.
We will vote against the clause and the accompanying
schedule, and we suggest Conservative Members do the
same. I think that the Minister will be grateful in the
end, if they defy the Whip on this occasion.

If I may just trouble the Minister with another element
of the article, it said that several sources involved in the
discussions said that the Government had indicated
that the Secretary of State may form a stakeholder
group to consider changes to the service reconfiguration
powers to potentially narrow or remove them, although
it also said that that was not confirmed. The article
went on to say that any changes agreed to would be
likely to be made through amendments in the Lords,
and that the Secretary of State had rejected the idea of
discussing the changes to other clauses unpopular with
stakeholders. I do not know whether the Minister is able
to comment on the veracity or otherwise of what was
said, but if there is to be a stakeholder group, can he tell
us who will be in it? I would also be interested to hear
whether he has an opinion on the statement in the
article about other clauses that appear unpopular with
stakeholders. Can he tell us which ones those are? Of
course, if the Minister is not able to get into that detail,
he could just vote against the clause.

Incidentally, in the same HSJ article a DHSC spokesman
was quoted as saying that these proposals would give
the NHS more power, not less, and that they would
maintain its clinical and operational independence while
ensuring that the Secretary of State had appropriate
and transparent oversight. As those remarks are quoted
in a written article, we do not know whether the
spokesperson who made them did so with a straight
face. Indeed, it would be most interesting to see if the
Minister is able to repeat those comments when he has
taken his mask off without at least cracking a smile
about what the spokesperson said. I think that that
statement does rank up there with some of the stuff we
have seen in his playbook about how new clinics, however
small, should be called new hospitals. I am half expecting
the Minister to wave a pen and paper about and proclaim
the introduction of a brand new booking system that is
being rolled out across the NHS, such is some of the
spin that the Department is producing these days.

Finally, I would like to address a few of the other
powers in schedule 6 that deserve greater explanation.
Paragraph 4(3)(b) gives the Secretary of State

“power to decide particular results to be achieved by the NHS
commissioning body in taking decisions in relation to the proposal”.

I hope the Minister can help me here, because that
sounds pretty much as if the Secretary of State would
be issuing an instruction that could override any local
processes, decisions or consultation by deciding the
particular result that he wants to achieve. Is that actually
what he is going to do—basically mandate a particular
decision? The power for the Secretary of State to direct
any commissioning body to consider a reconfiguration
is another extremely broad and undefined power; in the
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context of the rest of the schedule, it amounts to an
absolute power. As we have heard in evidence, this
could override patient safety concerns, local consultations
and agreements, and clinical opinion. It is an absolute
power, and it should be voted down.

Even in the very few cases where there might just be a
role for the Secretary of State to break the deadlock, as
with the reconfiguration of paediatric heart surgery,
there is already enough in place in the system, which
most people think works reasonably well. Nick Timmins
of the King’s Fund said:

“I think it is really dangerous for both Ministers and the
NHS…the Independent Reconfiguration Panel…has worked very
well. It has dealt with about 80 controversial cases…the Secretary
of State does not have to take its advice, but the Secretary of State
almost invariably does take its advice. I think that if we end up
with lots and lots of reconfigurations hitting Ministers’ desks,
Ministers will come to regret that. If you listen to the views of
previous Secretaries of State, they almost always say, ‘It’s ludicrous
we ended up having to make a decision about what was going to
happen’—in Nether Wallop or wherever—which was the case
before the Independent Reconfiguration Panel was around.”––[Official
Report, Health and Care Bill Public Bill Committee, Thursday
9 September 2021; c. 120, Q161.]

I hope that the Minister will recognise that we are trying
to help him. I do not think that he wants to end up
giving his Department and his boss so much power,
because it will turn out to be a poisoned chalice, and
contradicts the stated aims of the Bill.

There are a couple of questions that we would like the
Minister to answer. How will he ensure that configurations
are to the benefit of patients and can take place within a
reasonable timescale, given that he may well be the
subject of individual lobbying? How will he ensure that
decisions taken under paragraph 4(2)(b) of schedule 6
are appropriate for, and acceptable to, patients and the
public? What measures will he put in place to ensure
that things are dealt with expeditiously and do not drag
on for many years, undermining clinical leadership in
local areas? Will he publish a review each year of the
impact and effectiveness of the powers that he is giving
himself under the clause? As I stand here now, I am still
not clear why he wants to give himself those new powers.
Hopefully he will reflect on those matters. We have a lot
of respect for him, and we are trying to be as helpful as
possible, but we do not support clause 38.

Chris Skidmore (Kingswood) (Con): I want to speak
generally to the clause and the schedule, rather than in
support of any amendments. I thank the Minister for
setting out the continued role of the IRP and the four
tests that have been put in place. I am sure that all of us
on the Committee have at some stage in our local
communities faced a healthcare service reorganisation.
They are very painful processes, as the hon. Member for
Bristol South will recognise. We had a reconfiguration
across both trusts in Bristol that began, I think, in
around 2004 and has yet to be properly completed.
They are incredibly painful processes that can leave
local communities feeling disaffected and disempowered,
whoever is taking the final decision.

We need to think carefully about the potential unintended
consequences of the schedule as it stands. I have not
tabled any amendments; I just want to raise potential
concerns about the detail. In Bristol and south
Gloucestershire, Cossham Hospital was provided to the
local community by Handel Cossham, who was the
Member of Parliament at the time for the east and

south Bristol region. He was the only Member of
Parliament who, I think, technically died in the Palace;
he collapsed in the House of Commons Library and
died of a heart attack. I think in those days they could
not even claim that he had somehow survived.

Handel Cossham donated in his will land to the
people of Kingswood, on which they built Cossham
Hospital, named after him. Even before the NHS came
into creation, therefore, Cossham Hospital was there,
having been built in 1905. The local people of Kingswood,
even though it sits in the Bristol East constituency now,
felt very passionately that this was their hospital; it was
not the NHS hospital. Yet there was a proposal to close
Cossham Hospital, which was then reversed. In
consequence, the decision was taken to close Frenchay
Hospital in favour of a new hospital in Southmead.
Frenchay Hospital was meant to become a community
hospital, but a U-turn was taken by the healthcare
authorities at the time—the clinical care commissioning
groups and North Bristol Trust, which squabbled over
who was in control because the land had been handed
over from North Bristol to the CCG.

I benefited, when I was elected in 2010, from the
“Save Cossham Hospital” campaign, which saw the
very good Labour MP lose his seat. I faced battles when
there were promises to put a minor injuries unit into
Cossham Hospital and then there was another U-turn.
Ultimately, no one has been held properly accountable,
but the IRP published a report that demonstrated that
North Bristol Trust had neglected its duty to communicate
effectively with the public.

It is that element of communication with the public
that I want to talk about in relation to schedule 6,
because I have concerns. I agree with the Minister about
removing the control of the health overview and scrutiny
committees, because they became toxic platforms for
councillors, who suddenly had to take decisions as local
authority members. They did not know anything about
them; all they knew was that their seats were at risk, so
the committees were becoming highly politicised forums.
People were turning up to the councils and demanding
that councillors referred things to the IRP.

Perhaps the Minister can comment a bit more about
the nature of who is doing the referral and who is
contacting the Secretary of State, because the Secretary
of State will not necessarily be aware of all the
reconfiguration decisions. Who is the active agent who
is making the referral to the Secretary of State? Will it
be a councillor, a member of the public or a Member of
Parliament? My worry is that when we get to election
time, the Secretary of State becomes a lightning conductor,
and this will electrify decisions. For new colleagues in
marginal seats in the red wall, this could be one of the
decisions that creates the dynamic by which the general
election is fought on various reconfigurations. The
Opposition will claim that it is the Secretary of State’s
responsibility to deal with the matter and that he has let
down local communities. That is the dynamic and toxic
discussions that we have to avoid, if the provision comes
into play.

I agree that the Secretary of State needs to have more
information to hand and the ability to make decisions,
but I am concerned about the definition in schedule 6,
which states that
“‘reconfiguration of NHS services’ means a change in the
arrangements made by an NHS commissioning body…that…has
an impact on—
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(a) the manner in which a service is delivered to individuals (at
the point when the service is received by users), or

(b) the range of health services available to individuals.”

That is so broad that it could include the tiniest change.
Mr Jones, a constituent of mine, might say, “Actually,
this has impacted on my local provision of healthcare
services for me. I want you to start a petition to the
Secretary of State to change this.” I wonder whether
there could be some conditionality placed within the
definition that might touch on an overwhelming community
interest, or something that might touch on the detriment
of patient outcomes.

I believe that when we make reconfigurations, they
are not necessarily done for financial reasons. They are
done to deliver better patient outcomes, so we have to
find a way for all political parties to demonstrate that
when we put trust in professionals to take decisions,
they are doing so because they recognise that there are
ways in which reconfigurations can lead to better patient
outcomes. We have to be able to move people in that
journey. It is not just about the money when it comes to
reconfigurations, and I understand that. As political
leaders, it is worth supporting clinical decisions when
they are the right ones for the benefit of patient outcomes,
even if they are difficult decisions for us to take. Some
reflection of that in the definition of “reconfiguration
of NHS services” would be welcome.

Ultimately, it will come down to guidance, which is
why the section on guidance is important. The Minister
has mentioned guidance being published. Currently,
paragraph 8 of schedule 6 only says:

“The Secretary of State must publish guidance for NHS
commissioning bodies, NHS trusts and NHS foundation trusts.”

I think we would all really welcome that guidance being
extended to the local authority’s health overview and
scrutiny committee, so that it can understand what role
it is playing within this fiery dynamic.

What we really need to do with the clause is ensure
that members of the general public understand what
the duties and responsibilities of the Secretary of State
are to any reconfiguration, and that they are set out
very clearly to start with. Once we start going down the
journey of a petition being collected, it gathers steam
and therefore becomes a campaign. Suddenly, rather
than having the Department of Health and Social Care,
we have a new Department called the Department of
Health and Reconfiguration Services, which is what
we need to avoid. For the sake of the public and the
community, we have to be able to demonstrate that
reconfigurations will happen—that is the nature of the
NHS. Decisions need to be taken when the facts change
and the clinical outcomes change, and I recognise that
fact. However, we have seen flip-flopping in Bristol
eroding public trust. We need to ensure that, from the
outset, people understand why the Secretary of State
has these powers and the conditions under which he can
take decisions, working with the IRP. We would welcome
guidance, potentially for Members of Parliament and
local authority members, so they are able to have advance
conversations when constituents come to them saying,
“I want you now to refer this to the Secretary of State”
or “I’ve got a petition of 10 people who want to refer
this to the Secretary of State.” They will then know
exactly the context in which they can consult the
Departments.

Those are the only points I want to make. I am not
here to support any of the amendments, although I
support the clause. I wanted to reflect on things that
might be added in order to break down the granularity
of detail, provide wider community context and make
sure the public understand where the Secretary of State
sits in this potential conversation around reconfiguration.

3.30 pm

Karin Smyth: It is a pleasure to follow the right hon.
Member for Kingswood. I feel the need for us to write a
book or a pamphlet about the planned reconfiguration
of health services in Bristol from my time on the board.
I agree with a lot of what he said about the Kingswood-
Frenchay area, but I hold the reconfiguration up as a
good example of wider consultation, clinical leadership
and patient and public involvement.

Some of the messiness we got into reflected healthy
discussion of the issues. As he said, we are still going
through the process, but at the end of those long days
we managed to build two very good, specialised hospitals,
particularly around A&E services, and therefore close
an A&E service. Although not a clinician, I had lots of
work in the Frenchay area at the time and it was a
terrible place to work and deliver clinical services, having
been built as temporary wartime provision, although it
was much loved by local people. That is something we
might reflect on at another time. The process continues.
We have just closed the consultation on stroke services,
and other good services, including primary community
care services, have come about as a result of the
reconfiguration. Reducing a hospital base from three to
two is a major exercise, but it did happen.

The points made by the right hon. Gentleman were
well made, as were those made by my hon. Friend the
Member for Ellesmere Port and Neston. We could play
good cop, bad cop, because I am disappointed that the
Minister is not taking the very helpful hands that I have
offered to find more ways around this, rather than
saying that we just want to see the whole lot come out.
It will come out eventually—I think we all know that—but
along the way let us put some helpful things in place.

My amendments deal with health overview and scrutiny
committees and clinical advice. I will not press them to
a vote, but I would like the Minister to address them. I
think they might appear in similar form in other places,
at other times, so what we say is important.

The Government need to account for where and how
they are going to get their clinical advice. Reconfigurations,
both large and small, are important to local people, as
hon. Members have said. The Cossham example is a
good one. Some of those buildings do not belong to the
NHS. They belong to local communities and pre-date
the NHS. People love buildings and their associations.
As we embrace technology, we can see that people like
buildings because they are something they can grab hold
of and understand.

Clinicians—and clinical advice about change—are
crucial in allowing and facilitating change. As with
politicians, if there are three clinicians in the room then
often there will not be one single answer. The issues
about what we should be moving towards are often not
black and white. The whole vexed issue around the tests
and where clinical advice comes from is problematic for
the Government and the Secretary of State.
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As my hon. Friends have said, the national clinical
advisory team did independent reviews, and then that
disappeared. We have looked at clinical senates. The
Lansley test, which has been alluded to, wanted clarity
about a clinical evidence base. In order to provide such
clarity, a lot of clinicians need to come together, across
specialities and across primary and secondary care, to
agree and to then go and talk to the public, to make
people understand why and when they are putting
forward their propositions.

The timing is interesting, because the test assumed
the support of GP commissioners. In this new world,
there is no clinical leadership of these new bodies; they
are managerially led. Some of the managers might be
clinicians, but when the tests were established—this was
also true of primary care trusts—the previous bodies in
their previous incarnations were largely clinically led.
We may dispute whether that was in actuality, whether
those people were acting as clinicians, what sort of
clinicians they were, whether they were clinicians in the
field of the service reconfiguration we were talking
about and so on, but that is an important point in terms
of trust with the general public.

The new bodies are not clinically led. In my amendment,
I suggest the ICB medical director, but that will be a
pretty tall order for the ICB medical director even in my
amendments. They are also supposed genuinely to promote
patient choice. We talked earlier about the removal of
autonomy, and what we are seeking to do in many
of our amendments to the Bill is to put back the voice
of the patient somewhere in this permissive integration
world.

The other test was generally to enjoy public, patient
and local authority support. While poor old Lord Lansley
is not getting much praise in these meetings, some sort
of provision for tests with the public, local authorities
and clinicians, recognising the complexity that has been
outlined particularly well by the right hon. Member for
Kingswood, still living through some of this, is well made.

I do not think the Secretary of State for Health and
Social Care wants all this on his desk. In my time in this
place I have watched with great interest, as I am sure we
all have, as hon. Members across Cornwall, Devon,
Dorset, Gloucestershire and all across the south-west
have all risen at various times to bring up the issue of
their community hospital, their A&E and various other
services in their part of the country. Those issues are
keenly felt and will all need consideration. Somebody—
largely clinicians, and then other managerial people in
those bodies—will have to sift out those processes.

What is alarming people, as we heard in evidence
from our excellent witnesses—my hon. Friend the Member
for Ellesmere Port and Neston outlined the key
arguments—is that there is a gap. Who is filling it? How
is it being filled? That is not just about process; it is
about serious clinical engagement. That is why the
Minister would be wise to pick up some of the helpful
amendments that have been tabled, to alter this; otherwise
it disappears completely. I think it was Nigel Edwards
from the Nuffield Trust who said it is working pretty
well at the moment.

We will all have our points in time where we disagree
with things, and we will all want to bring in something
else. That is partly our role as elected representatives,
and I know the NHS does not like politics and politicians
getting involved in these things sometimes, but it is the

job of local representatives, whether local councillors or
local Members of Parliament, to articulate on behalf of
their constituents, to understand the debates and issues,
to mediate them and certainly to challenge clinicians
and managers of all types on the veracity of the proposals
they put through.

The other thing I have said publicly is that sometimes
the evidence put forward is not as robust as it should be.
That external local scrutiny is well served by those of us
who take a strong interest and ensure that the veracity
of that information is solid. I have been able to go back
to constituents—it is a brave politician who goes back
to a constituent to say, “No, actually, I think we need to
close that A&E,” but frankly, as we have seen from
various reconfigurations across the country, at times
that saves lives and is the right thing to do. Giving
people locally the support to articulate that is also
important.

Edward Argar: I fear we may not have consensus in
Committee at this point, but none the less I will endeavour
to answer some of the points raised. I am always
grateful to the shadow Minister for his kind offers of
help and assistance, and he will know that I always
reflect carefully on the evidence we have heard and on
the opinions of hon. Members on both sides of the
House. I welcome his welcoming of the publication of
the impact assessment in time for him to be able to
quote it back at me. Finally, I thank him for his heartfelt
and kindly offer of alternative approaches, given his
concern for my workload were these proposals to be
approved. I am touched on a number of levels by that,
and equally by his suggestion that I and others have
been engaged in the dark arts of spin—heaven forbid.

In the context of clause 38 and these amendments,
right hon. and hon. Members, including my right hon.
Friend the Member for Kingswood, have raised a number
of important points that bear further reflection. As we
have said throughout this process, the challenge with
this Bill is striking the right balance between being
permissive and ensuring accountability at a national
level, and we believe this clause plays a key part in doing
so. I disagree with the shadow Minister’s view—although
I respect it—that the clause does not strike the right
balance, and I do not believe that the powers set out in
it are disproportionate, as he has suggested. He has
highlighted the role of the IRP. I mentioned my gratitude
for its work in my opening remarks, and I was very clear
that that work will continue. The IRP will continue to
give the valuable advice it has given thus far.

I do not believe that the notification requirements
will prove unduly onerous: a notification can be a very
simple process. To the shadow Minister’s point about
timeliness, process and definitions, we are working very
closely with the NHS and other partners to produce
guidance that will set out clear expectations about how
and when the powers will be used, and how they will be
exercised. In his remarks, he touched on a concern that
Ministers might be beset by lobbying from the public
and others. I would argue that such lobbying would
clearly point to greater public engagement with such
matters and increased transparency, which are things
that we might welcome. For fear of upsetting my hon.
Friend the Whip, the Member for St Austell and Newquay,
I will pass over the invitation that the shadow Minister
and others have extended to my colleagues on the
Government Benches to break the Whip. I saw the
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expression on my hon. Friend’s face when that was
suggested, so I strongly discourage any of my right hon.
or hon. Friends from contemplating that course of
action. Even though a reshuffle has only just happened,
there is always another one at some point.

The shadow Minister mentioned the Health Service
Journal, which I enjoy reading. All I would say is that
we continue to engage with a wide range of stakeholders,
as we have done throughout the process. Indeed, I think
that in her evidence, Dame Gill Morgan highlighted the
collaborative nature of the genesis of this Bill. I intend
to continue with an open and transparent approach,
discussing with colleagues and engaging with them and
others, because we know that we can always learn by
listening.

Justin Madders: I am finding the Minister’s response
very entertaining, but he really does need to tell us
exactly what is wrong with the current system that this
Bill is going to fix.

Edward Argar: I will come to the shadow Minister’s
point, but I just want to get through the points he made
earlier in his preamble. He mentioned the quote in the
Health Service Journal article from a spokesperson for
the Department of Health and Social Care, and I think
that quote accurately reflects the nature of this Bill. I
am grateful to those officials from the Department who
ensured that the Health Service Journal got its quote.

I now turn to the substance of the shadow Minister’s
argument and some of the gritter points that he, the
hon. Member for Bristol South and others have alluded
to. Fundamentally, he asked what challenge this Bill
seeks to resolve. He asked a few other questions as well,
which I will try to answer.

We believe that the Secretary of State should be able
to intervene in reconfigurations for which they are
ultimately accountable, and that this proposal will increase
accountability to Parliament and the community by
enabling intervention at an earlier stage. Too often,
controversial proposals are referred at the very end of
the process after a huge amount of work, effort and
expenditure, rather than at an earlier stage when there is
already a divergence of opinion in the local community.
The Bill gives the Secretary of State an opportunity to
take a view—based on advice and on the IRP’s four
tests, which will continue to be the basis of that—and to
get earlier intervention, where appropriate. That is one
of the key reasons.

I will carry on, and the shadow Minister will nod if I
am missing anything. He touched on local authority
engagement, who can refer, whether there is a diminution
in power—I think the hon. Member for Bristol South
might have mentioned that—and what qualifies the
Secretary of State to make those decisions. He also
referred to local knowledge.

3.45 pm
As the shadow Minister knows, the Secretary of State

can already act to determine the outcome of a
reconfiguration process, but only in limited and defined
circumstances following a referral from a local authority
health overview and scrutiny committee, on the grounds
either that the consultation was inadequate or that the
change in question is not in the interests of the health
service in the area.

The change in the clause will extend the scope for
intervention by allowing that call-in at any stage. That
would have the effect of allowing people or organisations
other than local authorities—for example, Members of
Parliament—to ask the Secretary of State to do so.
That will enable a more flexible and possibly earlier
intervention, which has the potential to shorten the
timescales for resolving such issues, when appropriate,
rather than seeing them drawn out and extended.

Karin Smyth: We could spend a lot of time on this,
but I think the Minister is saying that this could happen
if there is a dispute within the public at any stage—perhaps
at the outline business case, perhaps at the initial raising
at the ICB or perhaps at the floating of the idea. That is
clearly nonsense, if I may say so. Will the guidance
define what “any stage” means?

Edward Argar: We anticipate the guidance setting out
what is proportionate, the criteria and the appropriate
point at which an intervention can be considered. I
come back to the point that too often, under the current
arrangement, proposals come forward right at the end
of the process, after huge amounts of expenditure,
effort and time, only to be overturned—potentially at
the very last moment—on the basis of the referral.
Having a measured and proportionate intervention power
at an earlier stage is the right approach to save a lot of
angst and possibly money, although we do not anticipate
that the power will need to be used on many occasions,
because the vast majority of reconfigurations are broadly
consensual, or reach a local consensus.

The shadow Minister alluded to local authority referrals,
and the hon. Member for Bristol South has highlighted
the importance of local authorities and local accountability
in a number of previous speeches and interventions.
The new call-in power will not replace the important
role that local scrutiny and engagement play in service
change decisions. Decision making on all reconfigurations,
as I said, will continue to be bound by the four tests
against which reconfiguration should be assured: strong
public and patient engagement; consistency with current
and prospective need for patient choice; a clear clinical
evidence base; and support for proposals from clinical
commissioners.

The IRP will continue to provide the independent
clinical advice to inform the Secretary of State’s decision
making. His scrutiny and direction-making process must
take into account the public law decision-making principles,
all relevant information and all legal duties, including
the public sector equality duty.

In that context, the Secretary of State will also continue
to be bound by his duty on quality of service. That
includes promoting the comprehensive health service
and securing continuous improvement in the quality of
services provided. The new call-in power for reconfiguration
will allow the Secretary of State to support effective
change and to be more responsive to the concerns of
the public—and of Members of Parliament as their
representatives—at an earlier stage.

Justin Madders: Reflecting on the Minister’s comments
about why the provision is needed, my understanding is
that the power to give the Secretary of State the opportunity
to intervene at an earlier stage means that, in effect,
local health systems will not spend an awful lot of time
and effort coming to decisions that will ultimately be
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overturned. I wonder whether the Minister can give us
any more detail or any thoughts about why, in a system
that was generally thought to be working well, a decision
could go all the way through that process and, at the
end of it, be deemed to be wrong.

Edward Argar: One particular example comes to mind,
but given that it is a live one, I will not use it. However, if
I semi-anonymise it, there are decisions that are made
locally and followed through, and only at that last
moment is the process challenged—for example, whether
a consultation was done properly—so it triggers a potential
referral to the IRP, which could see that process overturned.
An earlier power to intervene and an earlier opportunity
to engage could in many cases avoid that problem and
lead to a smoother process.

Let me make a final point. I would expect most
reconfiguration decisions to be managed by the local
system, and system players will be encouraged to resolve
matters locally where possible and not to require any
referral to the Secretary of State. Where cases are highly
contentious and require ministerial input, our proposals
will allow the Secretary of State to intervene. He is
accountable in Parliament for reconfigurations. The
shadow Minister made the broader point that if we ask
who is responsible for the NHS, people will say the
Secretary of State, or potentially the Prime Minister.
That is already there in people’s minds. It is right that
we have commensurate powers in the Bill to enable the
Secretary of State to properly discharge that function
and accountability.

I remain touched by the hon. Gentleman’s kind concern
about the volume of work I may end up having to do as
a result of the measure. I do not quite share his concerns,
but I am none the less touched by the thought.

I urge the hon. Member for Bristol South, perhaps in
vain, not to press her amendment to a Division, and
colleagues on the Committee to support the clause.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 5.

Division No. 13]

AYES

Argar, Edward
Bhatti, Saqib
Davies, Gareth
Davies, Dr James

Double, Steve
Gideon, Jo
Robinson, Mary
Skidmore, rh Chris

NOES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Williams, Hywel

Question accordingly agreed to.

Clause 38 ordered to stand part of the Bill.

Schedule 6 agreed to.

Clause 39

NHS TRUSTS IN ENGLAND

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Clauses 40 and 41 stand part.

That schedule 7 be the Seventh schedule to the Bill.

Clause 42 stand part.

Clauses 44 to 50 stand part.

Edward Argar: With your indulgence, Mr McCabe,
and that of the Committee, I will start with clause 39,
followed by clauses 40 and 41 and schedule 7, and then
go through the remaining clauses in the group.

Clause 39 amends the Health and Social Care Act
2012 by repealing section 179, which abolishes NHS
trusts in England. It is an uncommenced provision. The
policy intention at the time was that all NHS trusts
would become foundation trusts. However, since then
the provider landscape has settled at around one third
NHS trusts and two thirds NHS foundation trusts, and,
as far as I am aware, no applications for change to a
foundation trust are currently in flight. There is no
intention to alter this landscape significantly and, as
such, section 179 of the 2012 Act should be repealed.
Doing so provides absolute legal clarity that the Secretary
of State can create new NHS trusts under section 25 of
the National Health Service Act 2006.

Given the ongoing pandemic, and with the NHS
having to deal with the broader challenge of treating an
ageing population with ever more complex needs, we
seek to ensure flexibility by allowing the Secretary of
State to set up new trusts for any purpose, to ensure
alignment within an integrated system. The ability to
create new trusts, where they are requested by a local
area, enables the NHS to be structured to deliver the
best outcomes for population health and to respond to
emerging priorities. Our aim is to ensure that the system
is flexible and adaptable in the future, and wherever
possible to avoid the need for complex workarounds to
deliver system priorities. Although section 179 was never
commenced, we want to remove any potential legal
uncertainty over the Secretary of State’s ability to create
new NHS trusts. Clause 39 removes the lack of clarity
around the Secretary of State’s ability to do so.

Clause 40 repeals paragraph 10 of schedule 4 to the
2006 Act. This paragraph allows the Secretary of State
to appoint trustees for an NHS trust to hold property
on trust. The clause removes the Secretary of State’s
powers to appoint such trustees. In practice, these powers
have only ever been used to appoint trustees to NHS
charities. Historically, NHS charities were charities regulated
under charity law provisions but were also linked to
NHS bodies and bound by NHS legislation. This means
that they were charitable trusts established under the
2006 Act and had as their trustee an NHS body, such as
an NHS trust or foundation trust. The 2006 Act also
allowed the Secretary of State to appoint trustees to
NHS foundation trusts and NHS trusts, and to transfer
property.

Since the publication of the Government’s response
to the review of regulation and governance of NHS
charities in 2014, it has been our policy for all NHS
charities to move to independent status. Since then, all
NHS charities have moved to independent status, including
the 21 larger charities that had trustees appointed by
the Secretary of State. Therefore, there are no NHS
charities with trustees appointed by the Secretary of
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State, and all NHS charities are solely regulated by the
Charity Commission. In light of the above, and as there
is no further need for the Secretary of State for Health
and Social Care to appoint trustees, clause 40 will
remove such powers.

Clause 41 introduces schedule 7, which makes minor
and consequential amendments relating to clauses 39
and 40 of the Bill. Clause 39 repeals section 179 of the
Health and Social Care Act 2012, and clause 40 repeals
paragraph 10 of schedule 4 to the National Health
Service Act 2006 and removes the Secretary of State’s
powers to appoint trustees. In order to implement the
changes as a result of these clauses, schedule 7 makes
consequential amendments to various other pieces of
legislation, such as the Local Audit and Accountability
Act 2014 and the NHS (Charitable Trusts Etc) Act
2016. This ensures that the changes made by the Bill in
relation to clauses 39 and 40 are consistently represented
throughout other pieces of legislation. These minor and
consequential amendments are necessary to clarify the
Secretary of State’s ability to create new NHS trusts
and to remove the Secretary of State’s powers to appoint
NHS trustees.

Clause 42 makes changes to the licensing regime for
NHS trusts. The clause removes the exemption in the
licensing regime for NHS trusts, meaning that all NHS
trusts will require a licence from NHS England to
operate. This reflects the intention that NHS England
should manage both NHS trusts and foundation trusts,
which already have to have licences, in similar ways.
This has been NHS Improvement’s de facto practice for
some time, and this amendment brings trusts within the
scope of NHS England’s licensing and regulatory powers.
NHS England intends to use this as a means to manage
all NHS providers more effectively and coherently, to
ensure they are fulfilling their statutory duties and
delivering high-quality, financially sustainable healthcare.

4 pm
Clause 42 allows NHS trusts already established under

section 25 of the National Health Service Act 2006 to
be treated as having met the necessary criteria for
holding a licence. That ensures that there is a smooth
transition and no disruption caused by this new requirement
from day one. The clause will allow NHS England to
take a single, joined-up approach to licensing providers.

As the Committee will know, the Bill, as we discussed
this morning, formally merges NHS England and NHS
Improvement. Clause 44 delivers part of that objective.
It places in statute a general function on NHS England
to provide oversight of and support to NHS trusts. In
effect, it transfers to NHS England the NHS trust
oversight and support duty currently delegated to the
NHS Trust Development Authority by the Secretary of
State through directions. The clause is in addition to the
power to assist and support providers in clause 6, which
goes wider than NHS trusts.

The clause will transition the existing functions of
the NHS Trust Development Authority to NHS England
in relation to oversight and support of NHS trusts
established under section 25 of the 2006 Act. It will give
NHS England a basis to provide fundamental advice
and guidance to NHS trusts in the exercise of their
functions. It will, for example, continue to ensure that
compliance with NHS trusts’ general duty, set out under

section 26 of the 2006 Act, to act effectively, efficiently,
and economically, is met. It will ensure that standards
and the statutory duties placed upon NHS trusts are met.

The oversight duty will allow NHS England to monitor
the performance of NHS trusts, allowing it to take steps
to intervene where necessary. Intervention may take the
form of advice and support, but may also involve NHS
England requesting the trust take action to remedy
emerging issues.

The clause also makes two small changes as a
consequence of transitioning the provider-based functions
of Monitor and the NHS Trust Development Authority
to NHS England. Subsection (3) requires NHS trusts to
send their annual reports to NHS England rather than
the Secretary of State, and gives NHS England formal
power, alongside the Secretary of State, to request
information from NHS trusts.

Clause 44 is fundamental to the merger of NHS
England, the NHS Trust Development Authority and
Monitor. Without it, NHS England would simply be
unable to fulfil its role in overseeing and supporting the
health system or to discharge its responsibilities to any
effect.

Clause 45 is another key provision to the merger of
NHS England and NHS Improvement. It inserts proposed
new section 27B into the 2006 Act and provides NHS
England with the power to give directions to English
NHS trusts about the exercise of any of their functions.

The Secretary of State currently delegates his general
power to direct to the NHS Trust Development Authority
through directions. Therefore, as part of the merger of
NHS England and NHS Improvement, it is important
that this function is passed on to the merged NHS
England. The clause also clarifies that, as currently with
the Secretary of State, NHS England can exercise that
power in relation to NHS trusts’ powers to employ and
pay staff and to generate additional income.

The clause will grant an overarching power to NHS
England to provide direction to NHS trusts, which is
equivalent to that of the Secretary of State’s power of
direction under section 8 of the 2006 Act. The power of
direction is intended to be used in circumstances NHS
England deem appropriate. Without the clause, NHS
England would not have the ability to direct NHS trusts,
a fundamental mechanism within the system as it takes
on the role of NHS Improvement.

Any direction made by the Secretary of State must
and will take precedence over a direction made by NHS
England. That is made clear in proposed new section 27B(2),
which provides that any direction issued by NHS England
under it will have no effect to the extent it conflicts with
a direction issued by the Secretary of State under section
8 of the 2006 Act. Where the responsibility previously
sat with the NHS TDA, the clause provides NHS England
with the necessary ability to direct NHS trusts.

Clause 46 inserts proposed new section 27C into the
2006 Act. It provides that NHS England can make
recommendations to NHS trusts in relation to restructuring
and can take appropriate steps to aid applications made
with respect to restructuring. Restructuring includes
the merger of an NHS trust with a foundation trust;
cases where an NHS trust is acquired by an NHS
foundation trust; the transfer of property between NHS
bodies, including NHS trusts; and the dissolution of an
NHS trust.

415 416HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



Previously the ability to make recommendations sat
with the TDA via directions given by the Secretary of
State. The clause therefore allows NHS England to
make recommendations on transactional processes
associated with the restructuring of an English NHS
trust in its newly merged form, continuing the function
that previously sat with the NHS TDA. This clause will
provide continuity for NHS trusts, maintaining an existing
relationship that has proved valuable in the assessment
of an NHS trust’s ability to proceed with transactions.
It is an established practice, whereby NHS England can
ensure clarity about the intended benefits of any such
transaction. By accepting the clause, the transition of
the power within the existing practices of the NHS
Trust Development Authority to NHS England would
not be compromised. These processes are fundamental
to ensure that the NHS provides patients with consistently
safe, high-quality, compassionate care, within local health
systems that are financially sustainable.

Clause 47 inserts a proposed new section, 27D, into
the 2006 Act, requiring that NHS England make
recommendations to the Secretary of State to make an
intervention or default order against an English NHS
trust, where it considers it appropriate to do so. This
function also previously sat with the NHS TDA, as
provided for by directions from the Secretary of State.
This clause will again provide continuity within the
system, retaining the key role performed by the TDA
under the new system in identifying underperforming
trusts and ensuring that failings within trusts are recognised
and escalated, as appropriate, so that the correct reparative
action can be taken.

NHS England will continue to provide the Secretary
of State with the information considered necessary for
him to exercise his intervention and default powers
under sections 66 or 68 of the 2006 Act. This maintains
both the existing relationship, which has proved valuable
in the assessment of an NHS trust’s performance, and
the ability for them to carry out their functions.

Accepting this clause will provide continuity of the
intervention role carried out by the TDA as it moves to
NHS England and will allow NHS England to carry
out its role as a system leader and to identify and
escalate system failings early. Again, those processes
will all help to ensure that the NHS provides patients
with consistently safe, high-quality and compassionate
care within local healthcare systems.

I now turn to clause 48. I reassure you, Mr McCabe,
and the Committee that I am—hopefully—drawing to a
conclusion. I am grateful for the Committee’s perseverance
with this, given the number clauses we are debating at
once. Clause 48 amends provisions in the 2006 Act
relating to the conversion of NHS trusts to NHS foundation
trusts. It removes the requirement in section 33 of the
Act for an application by an NHS trust to become an
NHS foundation trust to be supported by the Secretary
of State. The Secretary of State will instead be involved
in the authorisation stage. That is in keeping with the
policy intention that the Secretary of State should have
a strengthened role over NHS foundation trusts in the
light of NHS England’s new regulatory role. The clause
also amends section 35 of the Act so that NHS England
must grant the authorisation, provided that it is satisfied
of certain matters, set out in section 35, and that the
Secretary of State approves the authorisation.

Mr McCabe, you will recall that a key element of the
Health and Social Care Act 2012 and, indeed, a function
given in directions to the NHS Trust Development
Authority, was for the TDA to support the remaining
NHS trusts to become NHS foundation trusts. As we
have alluded to in discussions of previous clauses today,
since 2012, the landscape within the system has changed
and there is a need for a diverse provider landscape,
with greater emphasis on the role of integrated care
systems.

Through the oversight and support development
functions placed upon NHS England with respect to
NHS trusts, it will continue the NHS TDA’s role in
assessing and assisting NHS trusts to become NHS
foundation trusts—should they be queuing up to do so.
Through this Bill, NHS trusts will remain a feature of
the landscape, although the ability to become an NHS
foundation trust, subject to approval from NHS England,
will also be retained.

The clause also amends schedule 4 to the 2006 Act, so
that, with the approval of the Secretary of State, NHS
England has the power to dissolve an NHS trust, and to
transfer property and liabilities on dissolution. NHS
England and the Secretary of State are permitted to
make the order for dissolution on the application of the
NHS trust concerned, or if they consider it appropriate
in the interests of the health service. The requirement
that a dissolution order can be made only following the
completion of a prescribed consultation, unless it is
needed as a matter of urgency or following the final
report from a trust special administrator, continues to
apply to the Secretary of State and also now applies to
NHS England.

Clause 49 gives NHS England the power to appoint
the chair of the board of directors for an NHS trust,
replacing the Secretary of State’s power to appoint the
chair, which he currently delegates to the NHS TDA.
Alongside other powers and duties given to NHS England
in clauses 44 and 46, clause 49 ensures that the responsibility
for oversight—and, where required, the restructuring—of
NHS trusts sits with it. The clause reflects the role that
NHS England will play in the management of NHS
trusts. It will enable greater strategic alignment between
NHS England and NHS trusts, while affording appropriate
oversight of performance and delivery at a local level.
Without that power, NHS England would be curtailed
in its ability to provide the strategic guidance and
oversight needed to deliver effective system-level leadership.

Finally, clause 50 allows NHS England to set financial
objectives for NHS trusts, and requires NHS trusts to
meet those financial objectives. The objectives could be
set for all NHS trusts, for one particular trust, or for
specific types of trust, such as mental health or community
care trusts. The Bill provides that NHS England will
have oversight of financial objectives across the system.
To do that, NHS England has been given, elsewhere in
the Bill, certain powers over ICBs and their management
of financial resources. The clause allows NHS England
to ensure that NHS trusts operate within clear financial
objectives, which is vital for the system as a whole,
ensuring that public money is spent in the most effective
way for the benefit of patients and the public.

I commend the clauses to the Committee.

Alex Norris: It is a pleasure to follow the Minister’s
admirably comprehensive coverage of the clauses, which
I will try to meet in similar terms.
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We recognise that the clauses address a number of
technical changes to the status of NHS trusts and NHS
foundation trusts in this country. We do not oppose
them as we think they are consistent with the broader
aims of the Bill: moving us from a world of competition
to one of collaboration. I recognise that there is a great
deal of transposition in the clauses, so very little will be
different in substance, and that is why I will probe the
Minister, who may well have pulled his punches with
them. Why did he not go further?

In reality, the clauses, which are a significant part of
the Bill, tidy up previous Acts but do not change
enough of their substance. Nothing in the clauses—as
with far too much in the Bill—will make anybody
better, shorten waiting times, ensure safer staffing levels,
address crumbling facilities, or do anything about the
other myriad issues faced by the health service and
Ministers. The Bill is in danger of creating the illusion
of acting without really acting, like repainting a building
and pretending it is a new hospital.

On clause 39, I listened carefully to what the Minister
said about there being no plans to unsettle or change
the provider landscape, meaning it is necessary to end
the assumption that all NHS trusts will become foundation
trusts. I agree with that basic principle because the
debate has moved on significantly from that. It is less
about a competition-based system and more about a
system of collaboration. Indeed, as the Minister said,
notably, there is a greater focus on the ICS as the unit of
understanding in the community rather than the acute
hospital.

As a result of that, however—this is not in the Bill
—we will have two tiers, or two different sets of trusts,
littering the landscape. We will entrench a system of trusts
that are simultaneously autonomous and not, competitive
and not, responsible for their own bottom lines and not,
and free to spend their accumulated capital and not.
That is a mess. If we tried to explain to a dispassionate
observer why different trusts could do different things,
we would not be able to. Were we designing a system
from scratch, we would never design it like that. I would
argue that the Bill is the closest we will come to designing
a system from scratch, so I am surprised that that
two-tier system has not been addressed in a more
meaningful way. That would send a strong signal that
NHS trusts and NHS foundation trusts are fully part—not
semi-detached parts—of the NHS. They are public
bodies and we expect them to act like public bodies.

On clause 40, I do not think I had anything to ask the
Minister beyond the points that he made. Clause 41
deals with consequential amendments.

On clause 42, and at the risk of asking a daft question,
although I do not think it is, but we will find out, what is
the point of licensing trusts? Is this not just creating a
bogus sense of distance from the centre, when actually
the rest of the Bill is designed to consolidate NHS
England as the regulator, the funder and the powerful
operator? Why create this licensed distance between
NHS England and its providers, other than the fact that
it has been custom and practice for the past 10 to
20 years to do so? Is the licence really going to be worth
the bother of printing out, or is it not just a legacy of a
model of independence and composition that successive
Acts have featured, but from which there is now a
universal keenness to move on?

4.15 pm
I feel that we have missed the opportunity to tidy up

and that in future proceedings on the Bill we will
introduce an amendment to restore the private patient
cap. Paradoxically, it never applied to ordinary trusts. Is
that not another sign of the jumble of a system that we
are choosing not to resolve? My hon. Friend the Member
for Bristol South has done so much campaigning on
this. What about the ability to set up sub codes, which
promote tax avoidance and the undermining of NHS
terms and conditions? They are a legacy of the old ways
that do not fit the new ways. Do the Government really
think that they still have a place in the system? Should
we not have addressed that at this point?

On clause 44 on oversight, or “oversight and support”
as it is in Bill, I hope that the Minister can explain how
they are different in practice. Does he envisage oversight
and support being different in the new world after the
legislation has been passed, because we now have a
different actor in the system—the integrated care boards?
Where do they fit in with oversight and support? Do
they stand next to the trusts that might need some extra
support and extra oversight because of concern from
the centre, or do they stand with the centre, sharing
those concerns and providing the oversight and support,
too?

The same applies to clause 47 regarding intervention
in NHS trusts. Will that be any different from how it is
conducted now? Where will integrated care boards fit in
that? I do not want to use the word “size” but it is the
easiest way to categorise it. In an intervention, we have
the body that needs that intervention, presumably because
it is failing, and the intervener, the responsible body
that seeks for the former to improve. Where does the
integrated care board sit? I do not think there is enough
clarity about that.

Clause 45 allows for directions to trusts. Will there be
guidance on the use of that power to ensure that relevant
ICBs are involved? What if it is a foundation trust? Will
the treatment be different? Is that not another undesirable
symptom of a two-tier system? Similarly, what involvement
or say, if any, will ICBs have on the restructuring
changes set out in clause 46? Could a trust working with
the Secretary of State work around that? Again, I do
not get anything from the Minister’s remarks to suggest
that he intended for things to be any different the day
after the provision was enacted from what they were the
day before. But it is different, because we have a really
significant new actor, which the Minister himself said
will be the unit by which we will understand the health
service in a local area. Where does that actor fit into
that?

That concern also applies to clause 48. We have had a
laugh and a joke about NHS trusts wishing to become
foundation trusts now—the fact that we have had a
laugh and a joke suggests that perhaps we need to get
out more—but could an NHS trust reach foundation
trust status without the support of and the involvement
of an ICB, or even without its engagement? I do not
want to get ahead of ourselves, but it fits with this to
point out that Government amendments 15 and 16 require
respectively a CQC and NHS England to consult relevant
integrated care boards before special administration
orders are issued. That is important, and it seems perfectly
sensible and we will not oppose the amendments, but if
it is important to involve an ICB before a special notice
is issued for a trust, surely it would be important to
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involve an ICB before a trust achieved foundation trust
status and gained oversight and support provided by
the centre, and direct intervention from the centre.
I hope that the Minister can resolve that.

I am conscious that that was a rattle through the
provisions. I did not wish to add anything to what the
Minister said about clauses 49 and 50. However, there is
a central theme: the system created by multiple Acts is
officially a mess. I understand that Ministers might not
be keen to talk about some of the mess relating to the
2012 Act, because it reflects poorly on the decisions
taken by their predecessors. However, the mess we are
addressing in these clauses involves everybody’s predecessors
—there is plenty of blame to go around. I do not think
they should be shy about wanting to address that, or see
it as an admission of not having got things right. Surely,
now is the time to deal with it. We will not get a moment
as good as this for another 10 years, when we are back
here discussing the next health and care Act—
[Interruption.] Yes, perhaps we will discuss it when we
return for the integration Bill in due course.

I do not want to divide the Committee on this point,
because I do not want hinder the move to a more
collaborative system. However, I know that colleagues
in the other place will want to return to the theme
because, as now constituted, it is very hard to explain
why the new status quo that is being established is good.
We are always trying to be helpful to the Minister, and
there is a golden opportunity here to create a world
where co-operation and collaboration replace competition,
and where the sharing of data and resources becomes
commonplace. If we add that to a much stronger voice
for the public, for patients and for staff, things start to
look as if they might be different, rather than having
clauses that will not improve anybody’s healthcare. I wonder
if the Minister might go a little bit further.

Edward Argar: I am grateful to the shadow Minister
for his indication of broad support for our proposals.
He is right: there is a significant degree of transposition
and replication of what was there before, while recognising
the new landscape. He asked why we did not go further;
when we debated clause 38, he accused me of going too
far. I suspect, from his perspective, that the question of
balance has yet to be achieved, but I think we have
struck the appropriate balance.

In his opening remarks, the shadow Minister said
that while this is all useful and neat, it does not address
some of the underlying challenges. I would argue that
the Government have set out a very clear strategy for
that in the NHS Funding Act 2020—I think I stood
across from the shadow Minister for that one, which
was a rather shorter piece of legislation—and, of course,
the recent announcement by the Prime Minister, setting
out the record additional funding going into the NHS.

On the specifics, I do not believe that foundation
trusts mean a two-tier NHS. There are different models,
and we are not proposing to stop the formation of
foundation trusts—the hon. Member for Ellesmere Port
and Neston has already enjoyed asking me a polite but
pointed question in that regard. However, we are not
going to compel it; we are not saying that that is the
direction, and therefore we do not see the need for
section 179. We are not saying that everyone must move
in that direction. However, we will retain the ability for
them to do so, should they wish.

The hon. Member for Nottingham North raised the
issue of intervention, support and similar matters. There
are different definitions of those concepts. For example,
on the purpose of a default order, when one of those is
issued, chairholders must immediately vacate their office.
The order must
“provide for the appointment…of new members of the body
and…contain such provisions as seem to the Secretary of State
expedient for authorising any person to act in the place of the
body pending the appointment.”

An intervention order may provide for the suspension
or
“removal from office of all the members”

of the board,
“or those specified in the order, and for their replacement”.

An intervention is essentially quite a strong power.
I would suggest that support takes a less prescriptive
form and refers—as we would all understand the term—to
support, advice or guidance. There is a difference in the
level and severity of the interventions required.

On equivalent treatment in respect of foundation
trusts and NHS trusts, one intention behind the merger
of NHS England and NHS Improvement is to bring
together the way we support providers, trusts and
foundations so that there is a single model of support
and one licensing approach. NHS England will—I suspect
through guidance—clarify further how that will work in
practice.

I take the points made by the shadow Minister. He
perhaps sees these provisions as an opportunity to go
further and address other issues that he perceives to be
challenges for the system. We have deliberately sought
to make this a transposition. It is technical, but we
think these technical changes are important to ensure
that NHS England retains the powers it needs to support,
intervene and make sure that the system works. Although
I will, as always, continue to reflect on the points he
makes, I commend the clauses to the Committee.

Question put and agreed to.

Clause 39 accordingly ordered to stand part of the Bill.

Clauses 40 and 41 ordered to stand part of the Bill.

Schedule 7 agreed to.

Clause 42 ordered to stand part of the Bill.

Clause 43

NHS TRUSTS: WIDER EFFECT OF DECISIONS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 57 and 65 stand part.

Edward Argar: I hope I can reassure you, Mr McCabe,
and the Committee that I do not intend to speak for
anywhere near as long as I did on the previous group.

Hon. Members: Shame!

Edward Argar: I hear the cries of disappointment from
the Opposition.

Clause 43 places a new duty on English NHS trusts,
and clause 57 places a new duty on NHS foundation
trusts, to have regard to the wider effects of their
decisions. The duty, which was described in the NHS
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long-term plan as the triple aim, is mirrored for NHS
England and the proposed integrated care boards. NHS
England will be able to produce guidance on the duty
that all bodies to which it applies must have regard.
That duty is also given effect by clauses 4 and 19 in
relation to other bodies, which we debated earlier.

As is indicated by the name, the duty has three limbs.
First, NHS trusts and foundation trusts must consider
the impact of decisions on the health, including mental
health, and wellbeing of the people of England. Secondly,
they must consider the impact on the quality of services
provided or arranged by relevant NHS organisations,
including their own. Thirdly, they must consider the
sustainable use of NHS resources, including their own
resources.

Decisions about particular individuals are excluded.
It would not be practical or appropriate to apply the
duty to decisions concerning services to be provided to
any particular individual—for example, treatment decisions
made by clinicians. The existing duties on those bodies
encourage a focus on the interests of their own organisation
and those who directly use their services. Although
delivery of high-quality services remains critical, the
new duty will complement other changes in the Bill to
facilitate co-operative working and integration. It will
encourage NHS organisations to continue to look at
their communities beyond the people they directly provide
services to and to consider collaborative, system-wide
goals.

Following the merger of NHS England and NHS
Improvement, NHS England will be responsible for
setting and modifying the conditions contained in the
licences of NHS providers. Clause 65 adds a new purpose
for which NHS England may set or modify licence
conditions: namely, that of ensuring that decisions relating
to the provision of healthcare services for the NHS are
made having regard to all their likely effects in relation
to the three limbs of the triple aim.

Given that I have just discussed the triple aim in
relation to clauses 43 and 57, I will not repeat the same
arguments. As a consequence of this clause, NHS England
will be able to set licence conditions aimed at ensuring
that NHS trusts and foundation trusts comply with the
new triple aim duty. Conditions relating to the triple
aim in licences will ensure that the objectives of the new
duty are considered alongside providers’ other duties
and licence obligations. That in turn will encourage
trusts and foundation trusts to consider the wider effects
of their decisions and work on collaborative goals to
the benefit of the whole system.

These clauses are essential in encouraging the components
of our healthcare system to work together co-operatively
and considerately, with an awareness of the wider effects
of their decisions. I therefore commend them to the
Committee.

4.30 pm

Alex Norris: I, similarly, will not go on at great
length. The clauses are consistent with the stated aim to
move from competition to a culture of collaboration. It
is therefore right that under clause 43, NHS trusts will
have regard to the impacts of the decisions that they
make on their neighbours, with particular reference to
promoting the triple aim.

I want to press the point about what is meant by
“relevant bodies” in proposed new subsection (4). The
Bill states that it means NHS England, the integrated
care board, NHS trusts and NHS foundation trusts. All
of those, of course, make abundant sense. However, we
are missing an opportunity to extend it more broadly to
the health and social care family, within which the Bill is
meant to promote integration. The obvious exclusion is
local authorities.

In previous proceedings, the Minister chided me for
jumping about in respect of whether he was going too
far or not far enough. I am going to take the cheese on
that. There is no inconsistency between saying that in
one provision—for example, the powers of the Secretary
of State—the Government are going too far, and in
another—for example, the status of NHS trusts—they
are not going far enough. Provided that those two
things are not interdependent, of course the Government
might be going too far on one thing and not far enough
on another. I reserve the right to say that as I see it.

I might just go back to the Minister at this point on
jumping around, because the Bill started as an integration
Bill. It was going to be the great integration of health
and social care, and what a moment this was going to be
in British healthcare history—probably second only to
1948. Obviously, that fell apart straight away because
there is not much about social care in the Bill—only two
clauses out of 135. Then the Prime Minister said,
“Don’t worry, we are going to come back with an
integration White Paper in due course.” Presumably
legislation would follow that. At that point, the Minister
said that this was a paving Bill.

Edward Argar: A foundation Bill.

Alex Norris: Foundation is even lower than paving,
so I am not sure that that is a recommending analysis.
Then earlier today, the Minister said that of course
integration could take many forms. It could be integration
of many bodies, and in this case many bodies within the
NHS could be integrated. I gently say that, if we are
wondering what exactly we are integrating, the title of
the legislation is the Health and Care Bill, so I would
start with health and care. I think we are missing that
opportunity.

The reason for local authorities not being on this list
may well be that we cannot bind the NHS to other
non-NHS bodies, but that makes my case rather than
argues against it. It is therefore not an integration Bill; it
is just an NHS Bill. We will come back—that is the
point. I keep saying this for a reason. We will have to
come back to address that point, because the reason we
are considering primary legislation is that systems have
outstripped the status of legislation on the statute book.
However, if we do not go far enough to catch up with
them, we will have to do so in the future. There is an
aspiration to do that sort of integration not just within
the NHS, but within the broader health and care family.
I really think that while it is not too late, we ought to
consider what more we could do to put local authorities
into this conversation.

As for clause 57, it is welcome that these duties also
apply to foundation trusts, but it again highlights the
fact that we are going to get to a point where the
difference between a foundation trust and other trusts
will be a distinction without a difference. We really
ought to think about revisiting that, and I hope we will
get the chance to do so yet.
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Finally, of course it makes sense to amend licences,
even if it perhaps does not make sense to have licences. I
hope that the Minister can respond in particular to the
point about local authorities.

Edward Argar: I have always been clear that the Bill
adopts an evolutionary rather than revolutionary approach
to driving forward greater integration, not only within
the NHS in a locality but between the NHS and local
authorities. On multiple levels, this is a Bill about integration
and partnership working, and of course one on which
the Prime Minister, ambitious as he always is for this
country, wishes to build and go further.

The shadow Minister asked some specific questions
about local authorities. The reality is that there is a
different evolution and genesis in our local government
system and the social care that sits with it, compared
with the NHS. Up until 1948, effectively we saw that
both were local and place-based. The National Health
Service Act 1946 and the establishment of the NHS in
1948 set the NHS on a different path, which essentially
looked upwards. It was a national system, albeit place-based,
and it was national in its accountabilities, whereas local
government continues to be based around different
accountabilities at a local level.

Although it is important that we do exactly what we
are doing, as the Prime Minister continues to, which is
to drive forward greater partnership working and
integration, we have to recognise those different
developmental paths and the challenges they pose. In
that context, local authorities do have, as the shadow

Minister knows from his time in local government, their
own distinct duties and accountabilities. The triple aim
should lead NHS bodies to engage with local authorities—
for example, in considering the health and wellbeing of
the people in England or in their area. It pushes and
nudges the NHS to think more widely about how it
engages.

Equally, it is important to note that there are other
measures in the Bill, such as the ICBs and the partnerships,
that bring together those two bodies with their distinct
DNA. We want to make it easier for them to work
together in partnership and to integrate further, but we
do recognise those different accountabilities and approaches
—one directly accountable through local councillors to
a local community, and the other part of a national
system. These measures, we believe, will drive the NHS
to go further in having heed to those local factors. That
may not fully answer the shadow Minister’s point, but I
hope it goes some way to doing so. With that, I commend
the clauses to the Committee.

Question put and agreed to.

Clause 43 accordingly ordered to stand part of the Bill.

Clauses 44 to 50 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

4.37 pm

Adjourned till Thursday 23 September at half-past
Eleven o’clock.
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Written evidence reported to the House
HCB75 Alzheimer’s Society

HCB76 National Community Hearing Association
(NCHA)

HCB77 JDRF

HCB78 Hearing Loss and Deafness Alliance

HCB79 Independent Healthcare Providers Network
(IHPN)

HCB80 East Lancashire Against Fluoridation

HCB81 Local Government Association (LGA)
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Public Bill Committee

Thursday 23 September 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

11.30 am

Clause 51

LICENSING OF NHS FOUNDATION TRUSTS

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
clauses 52 to 56 stand part.

The Minister for Health (Edward Argar): It is a pleasure
to serve under your chairmanship once again, Mrs Murray.
With your indulgence, I will speak to each of the clauses
in turn.

Clause 51 amends section 88 of the Health and Social
Care Act 2012. Section 88 requires that Monitor—or, in
future, NHS England—treats an NHS trust that has
become an NHS foundation trust as having made an
application and met the criteria for a licence. The clause
will require NHS England to apply that provision when
that queue of NHS trusts waiting to become foundation
trusts do so—[Laughter.] I hope the Committee will
forgive my gentle reference to what the shadow Minister
said last time. On a more serious note, the clause will
also require NHS England to apply it when a foundation
trust is created as a result of the merger of an existing
foundation trust with an NHS trust or another foundation
trust, or the separation of one foundation trust into two
or more new foundation trusts.

Clause 51 clarifies the situation when new foundation
trusts are created, merged or separated and ensures
there is no unnecessary bureaucracy as a result. It is an
important clarification for NHS England on how to
exercise its licensing powers in such situations, should
they arise.

We are investing record levels of capital expenditure
into the NHS to help it build back better after the
pandemic. We intend to set capital expenditure budgets
at integrated care board level, and we expect providers
to work with ICB partners to agree capital expenditure,
in line with the ICB capital plan. To ensure that the
interests of the wider system are taken into account at
individual provider level, clause 52 provides a new
power to allow NHS England to make an order imposing
capital expenditure limits for NHS foundation trusts.

That narrow and reserved power will ensure that a
limit can be set only for an individually named foundation
trust for a specified period, and would automatically
cease at the end of that period. The power relates solely
to capital expenditure and not to revenue expenditure.
NHS England must also consult the foundation trust
before making the order. There will be clear transparency,
as the order will be published.

In applying to an individual foundation trust in particular
circumstances, the power stands in contrast to the capital
limits that apply to all NHS trusts. The power is likely
to be used where there is a clear risk of an ICB breaching
its system capital envelope as a result of non-co-operation
by that foundation trust, and when other ways of resolution
have been unsuccessful.

NHS England must set out in guidance the circumstances
in which it is likely to set a capital limit and how it will
calculate it. NHS England intends to work closely with
foundation trusts to develop that guidance. I want to
make it clear to the Committee that the clauses are not
intended in any way as an erosion of the autonomy
enjoyed by foundation trusts. Unlike NHS trusts, foundation
trusts will continue to have additional financial freedoms,
such as the ability to borrow money from commercial
lenders. However, the clause is crucial for managing
NHS capital expenditure across a system and to ensure
that all NHS providers operate within the ICB capital
limits. Without that control, other NHS providers may
have to reduce their capital spending to ensure that the
NHS lives within its allotted capital resources and that
resources are spent in a way that best delivers for
patients and the taxpayer.

The provisions in clause 53 are largely a consequence
of the merger of NHS England and Monitor, in this
case reflecting Monitor’s oversight role in relation to
foundation trusts. Subsection (1) gives foundation trusts
greater flexibility in their forward plans. Paragraph (a)
removes requirements currently in the National Health
Service Act 2006 concerning the content of the forward
plan. Paragraph (b) removes the requirements for the
forward plan to be prepared by the foundation trust’s
directors and for the directors to have regard to the
views of the foundation trust’s governors when preparing
the forward plan.

Foundation trusts will no longer be mandated to set
out information in the forward planning documentation
around non-health service activity and income. The
clause also removes the requirement for governors to be
mandated to determine whether the foundation trust’s
forward plan interferes with the trust’s health service
activity.

As the Committee will know by now, and as a
consequence of the abolition of Monitor and its merger
with NHS England, NHS England will formally become
responsible for the support and oversight of foundation
trusts, which includes taking on Monitor’s regulatory
and intervention powers. That change will enable improved
oversight and greater flexibility across the system. Provisions
elsewhere in the Bill make the detailed changes, including
formally giving NHS England responsibility for giving
directions in relation to the content and form of foundation
trust accounts. That includes specifying information to
be included in the annual reports and accounts of
foundation trusts.

The clause is simply part of transitioning the provider-
based functions of Monitor into NHS England, ensuring
continuity of oversight of foundation trusts’ accounting
and forward planning. NHS England will be able to
provide fundamental advice and guidance to foundation
trusts in the exercise of their functions. Provisions elsewhere
in the Bill will formally allow NHS England to monitor
the performance of foundation trusts and to take steps
to intervene where necessary, which may take the form
of advice and support. As we discussed on a previous
occasion, however, it may also involve NHS England
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requesting the trust to take action to remedy emerging
issues. At the same time, the clause makes the requirements
on annual plans more flexible, to reflect the direction of
travel towards system-wide, rather than organisation-
specific, planning.

I turn now to clause 54, which inserts proposed new
section 47A into the National Health Service Act 2006
and allows an NHS FT to carry out its functions jointly
with another person, should the foundation trust consider
such arrangements to be appropriate. That would allow
a foundation trust to exercise its healthcare delivery
functions jointly with another foundation trust as part
of a provider collaborative. The clause will make it
easier for FTs to work with partners across the health
system to develop integrated, seamless services in the
best interests of patients.

Clause 55 amends sections 56, 56A and 56B of the
2006 Act, which relate to the merger, acquisition, separation
and dissolution of NHS foundation trusts and NHS
trusts. It removes the requirement that an application to
acquire or merge an NHS FT with another NHS FT or
an English NHS trust be supported by the Secretary of
State if one of the parties is an NHS trust. NHS
England will now consider each application, but the
Secretary of State’s role has been strengthened, as he
must now approve such applications. However, NHS
England will consider the applications and provide
advice. That is in keeping with the policy intention that
the Secretary of State should have a strengthened
accountability role for NHS foundation trusts, in the
light of the transfer of Monitor and NHS Trust
Development Authority functions to NHS England.
NHS England replaces Monitor in the relevant sections
of the NHS Act 2006.

Like Monitor, NHS England has a duty to grant the
application to merge, acquire or separate if it is satisfied
that the necessary steps have been taken to prepare for
an acquisition or the dissolution and establishment of
new trusts. Additionally, the clause adds a further
requirement to each of the sections, which provides that
NHS England must refuse an application if the Secretary
of State does not approve it. That strengthens the role
of the Secretary of State in the process, and it will be for
NHS England to take note of the Secretary of State’s
comments in taking forward its plans. The clause provides
for enhanced oversight and places strategic decision
making in the health system in the hands of NHS
England, while also conferring a commensurate and
important role on Ministers, in line with the direction of
accountability set out in the Bill.

Clause 56 relates to the transitioning of the provider-
based functions of Monitor and the NHS TDA into
NHS England. That will allow NHS England to grant
an application by an NHS foundation trust for dissolution.
The clause confers the powers that rested with Monitor
to transfer or provide for the transfer of property of an
NHS foundation trust on its dissolution. Previously, on
the dissolution of an NHS FT, Monitor had the power
to transfer the property of the NHS FT to the Secretary
of State. The clause amends that power so that, when
making an order to dissolve an NHS foundation trust,
NHS England now has the power to make an order to
transfer, or provide for the transfer of, property and
liabilities to another NHS FT, an NHS trust or the
Secretary of State. The clause also includes a new duty
for NHS England to include the transfer of any employees
of a dissolved NHS FT in the transfer order.

Taken together, these clauses ensure that foundation
trusts are able to play a central role in a more integrated
and collaborative healthcare system. As part of that,
the clauses also provide NHS England with the powers
it will need to help support NHS FTs. I therefore
commend clauses 51 to 56 to the Committee and propose
that they stand part of the Bill.

Justin Madders (Ellesmere Port and Neston) (Lab):
It is a pleasure to see you in the Chair this morning,
Mrs Murray. I am glad you enjoyed Tuesday so much
that you came back for another round. We will do our
best to inform and entertain as we go along.

I am grateful to the Minister for setting out the
Department’s position on the clauses. We really need to
have another go, don’t we, at trying to understand the
landscape for foundation trusts? I have already referred
the Committee to the description of foundation trusts
when they were first established, as vigorous, autonomous,
business-like new organisations that would shake up the
NHS and bring choice and competition into healthcare.
As we know, there was no evidence that that model did
any better than the previous standard trusts, once the
high performers had been accounted for.

The Minister’s contention that the clauses do nothing
to impinge on a foundation trust’s autonomy is quite
the claim. The big change in the clauses is the stripping
away of financial autonomy, as set out in clause 52, directly
contradicting the many occasions when we have been told
that the Bill is all about permissiveness, local decision
making and accountability. In clause 55, we also see the
Secretary of State giving himself yet more powers.

Clause 52(2) could, in effect, mean there was an
indefinite block on foundation trusts using their own
capital resources. Will there be any limitations on what
is a broad power? I refer to the evidence from Dr Chaand
Nagpaul, who touched on that:

“At the moment, we are seeing foundation trusts thinking
about their budgets, community providers thinking about theirs,
and general practice as well. There is not even collaboration
between the community and the hospital. No foundation trust
currently has the ability to say, for example, ‘We will go beyond
our budget and invest in the community—it may actually reduce
our hospital admissions.’ At the moment there is no structure or
processes to enable collaboration even within the NHS.”—[Official
Report, Health and Care Public Bill Committee, 9 September
2021; c. 93, Q120.]

Dr Nagpaul sets out very well the lack of clarity that we
still have about how finances will work at a local level
within an ICB, and clause 52 gives foundation trusts
even less autonomy in that respect.

On that point, I noted with interest today yet another
Health Service Journal article, which talked about how
integrated care partnerships may not be up and running
for some time after the ICB has been set up. That raises
questions about what their role is going to be in helping
to form those capital priorities for an integrated care
system.

In other evidence, Richard Murray said:
“The bit that I think is really uncertain is how the big hospital

schemes get picked. That is the bit that looks very different.
Obviously, there is a manifesto commitment.”—

although we know that, in recent times, the Government
have not been so keen to follow those commitments. He
continued:

“There used to be a process by which it was determined
whether providers could afford to repay—if they could do it
through loans, or if there was a need system. That is now going
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off in a completely different place, and I think that is the bit that
is not quite clear. How does that work within this system? Who
gets to choose how those projects get picked, so to speak?”—[Official
Report, Health and Care Public Bill Committee, 9 September
2021; c. 118, Q158.]

I appreciate that the point is slightly off-piste, but as we
are talking about capital expenditure it is appropriate to
raise it, and I am sure the Minister will take the opportunity
in his response to set out that process in more detail. At
the same time, can he set out in more detail what the
guidance set out in proposed new section 42C would
entail? Hopefully we will be able to set out some broad
points in respect of that.

While we are on the Minister’s response, will he
consider the broader point we made on Tuesday about
foundation trusts’ focus on involvement of patients and
the public and whether that needs to be strengthened
across the board? He needs to think again about the
whole question of accountability on ICBs.

To go back to the essential question, are foundation
trusts now any different to plain, old-school NHS trusts?
Is a foundation trust now a dodo? Is it extinct or on its
way out? If an ambitious young chief executive of a
trust were to approach the Minister and say they were
thinking of putting in an application for foundation
trust status, what would the Minister say to them about
the benefits of such an application, both to their trust
and to the wider healthcare system?

11.45 am

It could be argued that there is now a negative reason
to not go down that route, as foundation trusts face
risks that ordinary trusts do not face. They could decide
to engage in some important capital works, carefully
setting aside resources for a number of years to pay for
them—not forgetting that with a £9 billion maintenance
backlog there will be no shortage of projects to identify—
but they face the risk that all that planning and prudence
could be swept aside with a stroke of the pen by NHS
England. Where is the incentive for them to invest in the
future? What is the appeal process? Is a decision of that
nature challengeable by a foundation trust? If the Minister
can help us out by answering that, I would be obliged.

On the question of licensing in clause 51, we are none
the wiser as to why that is still a requirement. Now that
Monitor has gone, is there any longer a need for anything
resembling licensing? Why do we need this roundabout
way for NHS England to tell foundation trusts what
they can and cannot do? Monitor used to be able to
allow licence conditions to be modified where that
would lead to certain, specifically defined, desirable
outcomes, such as improving the quality of healthcare.
Will that be possible under the new system?

Monitor has now left this place—it is deceased, it has
fallen off the mortal coil—and NHS England will be
there instead. It will be able to use its power to enable
co-operation between providers of healthcare services
without, as far as the Bill is concerned, having any need
to explain why it is requiring that. The clause also
extends the remit somewhat by applying to the NHS
end and forcing it to co-operate with local authorities.
Now that the trappings of the market are fading away,
we need to understand better what licensing is going to
achieve.

In the spirit of our many suggestions to help the
Minister ease his workload, why not get officials to
work on a new consolidation Act for the NHS? As we
have seen, there are many amendments to the 2006 Act
as a result of this Bill and other pieces of legislation,
and it takes time to cross-reference so many parts, so
one piece of legislation would be helpful for everyone,
not least overworked shadow Ministers. Maybe the time
to do that is when we have the next reorganisation in
approximately two years’ time, when the Prime Minister’s
latest integration plans come to the fore and we see that
something else has to change. In the meantime, can the
Minister set out clearly the purpose and function of the
licensing process? I am sure we would all be grateful to
hear about that.

Edward Argar: I am grateful to the shadow Minister
for his suggestion of a consolidation Act. I can tell just
how much he enjoys the sessions we spend in Committee
and how eager he is that, no sooner do we finish, than
we are back in another Bill Committee together. In
terms of his gentle gibe about reorganisation in another
two years, there was roughly a two-year gap between the
1999, then the 2001, then the 2003 and then the 2006
reorganisations of the NHS under the previous
Government. I fear this is something that affects
Governments of all types.

Justin Madders: Indeed, but the point that we would
make is that there was such a mess to clear up after
18 years of Conservative Government that we had to do
a lot of reorganisations. If the Minister can state for the
record that there will be no reorganisations within a
specified timescale, we would all be delighted to hear
that.

Edward Argar: We must always retain flexibility so
that the legislative framework reflects the evolving nature
of healthcare provision in this country and we can we
deliver what all our constituents want us to.

The hon. Gentleman touched on the importance of
licensing. The licence applies to anyone providing NHS
services, including the independent sector. With the
system oversight framework, it provides a tool that
helps to ensure quality across all types of providers in a
consistent way, hence the importance that we still attach
to it.

At the heart of the hon. Gentleman’s speech were his
points about foundation trusts, a 2004 innovation. The
reason we are introducing these changes is that we
recognise not only the ability of foundation trusts to be
autonomous, but the need for them to collaborate and
integrate. The aim is to create a framework that allows
for local flexibility but brings together local services,
recognising the synergies that need to exist between all
healthcare providers in an area. With the ICB holding
the ring, we get local flexibility, but we look at it the
local system level rather than the individual provider
level. I alluded to it jokingly, but as I promised in our
last session I can confirm to him that I was correct that
there are no current applications from NHS trusts to
become foundation trusts. I said that I was relying on
my memory, but I can confirm for the record that my
memory was accurate.

The hon. Gentleman talked about the new hospitals
programme and capital more broadly. While slightly
stretching the scope of the debate, I think that is probably
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relevant because he was talking about capital, so I am
happy to accept that—subject to your judgment, of
course, Mrs Murray—as being in scope. In terms of
investment in new hospitals, the bottom line is that this
is capital provided by the Treasury—by central Government
—to build new hospitals where they are most needed.
He will have seen the criteria and the approach set out
for the next eight schemes, which are currently being
considered. An expression of interest is the first stage of
that process. A number of criteria are set out—for
example, are there safety issues? Is there an urgent
need? Will this facilitate transformation and improve
patient experience? The criteria are set out publicly.

The next stage, which will take place next year, is the
whittling down of the applications to a shortlist and
further consideration. I believe it is entirely right that,
guided by advice from officials and local NHS systems,
Ministers make those decisions, because it is central
Government money that is being invested directly in the
schemes, rather than the normal capital allocations
from NHS England to local NHS systems that are
decided at local system level. This is additional, over
and above the normal capital allocations.

The hon. Gentleman mentioned proposed new section
42C and asked what it is envisaged the guidance will say,
what it will cover, and how it will work. Essentially, we
envisage it setting out how and when NHS England and
NHS Improvement will exercise the powers—for example,
where a foundation trust’s plans potentially put at risk
the broader ICB plans for capital, unduly divert resources,
or skew the capital allocation in a particular direction.
We do not envisage their being used with any regularity,
and hope that, as now, broadly, there is a collaborative
approach. It is more informal now than envisaged under
the provisions, but there is a collaborative approach.

In his broader remarks about the balance between
autonomy and freedoms, the hon. Gentleman asked
what I would tell a keen and ambitious NHS trust chief
executive who was considering taking advantage of the
spaces in the queue to become a foundation trust the
advantages in doing so are. Essentially, I would say that
they should consider what best reflects the local needs
for their local healthcare system, because foundation
trusts will of course retain freedoms around commercial
borrowing and other existing freedoms. The powers
that we are introducing act as a safeguard should they
be used against the wider interest of the system. There
are still advantages, but each NHS chief executive in
that situation should consider carefully their own local
circumstances and what is most effective in providing
for their patients and service users.

My two final points go to what the hon. Gentleman
said about the fear that the powers are significant and
should be used only as the last resort, and his second
point about whether there should be a greater willingness
to allow NHS providers to decide how they spend their
surpluses, rather than a regulator or central Government
deciding. I might be paraphrasing, but I think those
were his two key concerns. On his first point, the powers
act as a safeguard to allow national-level intervention
when local negotiation cannot resolve disputes. I have
alluded to what we would use the guidance for, which is
to add a bit of flesh to the bones. We think that is best
set out in guidance rather than on the face of statute, as
circumstances change over time and applying a narrow

statutory test could hinder the aims of the clause, which
would ensure that NHS spending overall is in the best
interests of the public.

To the second point about whether it should be down
to NHS providers and systems to determine how they
spend surpluses or moneys that they have saved each
year for a particular purpose, the hon. Gentleman is
right that NHS trusts and foundation trusts operate as
autonomous organisations that are legally responsible
for maintaining their estates and providing healthcare
services. That will continue, but only where there is a
clear risk of a trust acting against the wider interest of
the NHS system locally and an ICB would the controls
be considered for application.

Justin Madders: The Minister is setting out the aims,
but I am a little unsure what a foundation trust acting
against the wider interest of the ICB would look like. Can
he give us examples of where that might have happened?

Edward Argar: The hon. Gentleman tempts me to
give a specific example. The reason we chose the flexibility
of using guidance is that we cannot envisage every
eventuality, so we will set out in guidance the process
and approach. I will try to give him an illustrative
example rather than a specific one, if he will allow me. If
we have an ICB making collective decisions about where
capital investment is most needed at a system level, and
if we have a foundation trust with resources deciding to
prioritise huge investment in one particular area, that
might not necessarily reflect the broadly agreed local
priorities in the ICB plan and the ICP plan for that
area. I envisage such matters being resolved at an ICB
level. I have certainly seen in this job and in a past life,
as I suspect the hon. Member for Bristol South has,
where informal resolution of these things is often the
most effective way, so I would not envisage these powers
being used often, but it is important that we have the
flexibility that they bring. On that basis, I commend the
clauses to the Committee.

Question put and agreed to.

Clause 51 accordingly ordered to stand part of the Bill.

Clauses 52 to 57 ordered to stand part of the Bill.

Clause 58

TRANSFER SCHEMES BETWEEN TRUSTS

12 noon

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Clause 59 stand part.

Government amendments 15 and 16.

That schedule 8 be the Eighth schedule to the Bill.

Edward Argar: As we have discussed, clauses 39 and 40
make it clear that the Secretary of State continues to
have the ability to create new NHS trusts. Clause 58 is
an integral part of ensuring that the NHS has the
correct provider landscape necessary to deliver integrated
care and to respond to emerging priorities.

The clause allows NHS England to make a transfer
scheme relating to NHS trusts and NHS foundation
trusts. Such a transfer scheme can provide for the transfer
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of property, rights, staff and liabilities from one NHS
provider to another to ensure that the right resources
can, when necessary, be transferred to support the
delivery of services across the NHS.

NHS trusts and NHS FTs will be able to apply jointly
to NHS England to make transfer schemes under the
clause. NHS England, as the national regulator, may
grant the application for the transfer scheme if it is
satisfied that all necessary steps to prepare for the
scheme have been undertaken. The process can ensure,
for example, that all transfer schemes are in the best
interests of patients and represent value for money for
the taxpayer. Transfer schemes for NHS providers are
crucial to ensuring that we have a flexible, adaptable
provider landscape to deliver the best care to our patients.

Clause 59 introduces schedule 8 to the Bill, which
amends chapter 5A of the National Health Service Act
2006, which relates to trust special administrators.
Schedule 8 outlines the changes to the process and
authorisation for the appointment of trust special
administrators, including the reporting mechanisms.

A trust special administrator is appointed to take charge
of the trust, at which point the trust board of directors—in
the case of NHS foundation trusts, the governors—are
suspended. Trust special administrators may be appointed
by NHS England to exercise the functions of a chairman
and directors of an NHS trust, or the governors, chairman
and directors of a foundation trust, where that is necessary
to secure sustainable and high-quality services and where
other interventions to secure financial or clinical
sustainability have been exhausted.

Schedule 8 co-outlines the changes to the process and
authorisation for the appointment of trust special
administrators, including the reporting mechanisms. The
changes are part of transitioning the provider-based
functions of Monitor and the NHS TDA into NHS
England, and it does not represent a substantial change
in policy approach. It also transfers delegated duties
placed on the NHS TDA to NHS England in relation to
the appointment of a trust special administrator to an
NHS trust. It also transfers functions of Monitor to
NHS England in relation to the appointment of a trust
special administrator for NHS FTs.

The administrators are to be appointed by NHS
England to make recommendations about actions to
secure sustainable and high-quality services. NHS England
must appoint a trust special administrator if required to
do so by the Care Quality Commission. Otherwise, it
may make the order to appoint only if it considers that
to be in the interests of the health service and if the
Secretary of State has given their approval.

The process remains broadly the same under schedule 8,
giving NHS England the appropriate role in relation to
NHS trusts and foundation trusts. However, one change
I draw to the attention of the Committee is in relation
to NHS trusts: both NHS England and the Secretary of
State will receive the administrators’ report, which will
state which action, if any, either is to take. The schedule
confers a shared duty on NHS England and the Secretary
of State to consult one another before taking any
decision on action.

The provisions enable NHS England to discharge its
responsibility for the support and oversight of NHS
trusts and foundation trusts, including taking on Monitor

and the NHS TDA’s regulatory and inspection powers
in relation to such trusts. They provide transparency to
the appointment process and its reporting mechanisms,
and clarity to the system in securing and delivering
sustainable and high-quality services when the trust
providing them has been placed into administration. I
commend the clauses and the schedule to the Committee.

Government amendment 15 will ensure that integrated
care boards are consulted when the Care Quality
Commission requires NHS England to make a trust
special administration order and ensures that the process
properly accounts for all future commissioning
arrangements involving those boards. Proposed new
section 65B(4)(b)(ii) introduced under paragraph 2 of
schedule 8 retains the existing requirement for the Care
Quality Commission to consult commissioners of services
from the NHS trust in question. The commission considered
that to be appropriate. However, it does not account for
situations where, in future, an NHS trust may provide
services in an integrated care board area without formally
providing services to that integrated care board. For
example, where an NHS trust ends up spanning two
integrated care board areas, those boards may decide to
have a lead commissioner of services from an NHS
trust. The purpose of the amendment is to put beyond
any doubt that any integrated care boards that might be
impacted by a trust special administration order being
triggered for an NHS trust should be consulted as part
of the formal process.

Similarly, Government amendment 16 will ensure
that integrated care boards are consulted when NHS
England decides to make a trust special administration
order and that the process properly accounts for all
future commissioning arrangements involving ICBs.
Proposed new section 65B(5)(b), introduced by paragraph 2
of schedule 8, retains the requirement for NHS England
to consult commissioners of services from the NHS
trust in question, if
“NHS England considers it appropriate”.

However, that again does not account for situations
where, in future, an NHS trust may provide services in
an ICB area without formally providing services to that
ICB. For example, where an NHS trust may end up
spanning two integrated care board areas, those boards
may decide to have a lead commissioner of services
from a trust. The purpose of the amendment is to put
beyond any doubt that any integrated care boards that
might be impacted by a trust special administration
order being triggered for an NHS trust should be consulted
as part of that formal process.

Amendments 15 and 16 ensure that the trust special
administration process reflects the role the ICBs will
play and the different levels of autonomy and status
between different NHS trusts and foundation trusts
under the present system, putting the need for calibration
and consultation at the heart of the measure. For those
reasons, I ask the Committee to support the amendments.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to serve with you in the Chair, Mrs Murray.
There is not a tremendous amount to get excited about
in these clauses and amendments, but I want to ask a
couple of questions of the Minister.

On clause 58, it makes sense to provide for a time
where there needs to be a transfer of property, rights or
liabilities from one NHS trust or foundation trust to
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another. Indeed, I suspect that our conversations about
boundaries in earlier parts of the Bill are far from
finished. That may have a knock-on impact on providers,
so we may see it used in the near future. On the powers
reserved for NHS England to create transfer schemes, it
is not greatly surprising that it is the ultimate arbiter of
applications. That is consistent with the rest of the Bill.

I could not tempt the Minister to cover one point in
the final grouping on Tuesday evening, and I hope he
might expand on it now. Where are the integrated care
boards in this? Surely they would have a significant view
about changes to the providers, and possibly the splitting
up of providers—the Minister mentioned cross-border
trusts, and how that might be led with lead providers. It
is not inconceivable that the integrated care boards
might have significant views, so should there not at least
be a sense that their views have been sought? If not,
there ought to be support, which would probably be
desirable. In the previous grouping, we covered the fact
that that was also true for trusts entering special measures
and for trusts becoming foundation trusts. Again, there
was no sense of what the ICB’s role was. I do not think
that the Minister mentioned that in his summing up. I
hope that he might do so on this occasion.

I heard what the Minister said about Government
amendments 15 and 16, which I have a lot more sympathy
for. I raised this issue on Tuesday night. Where the Care
Quality Commission and NHS England are involved in
a trust failure situation, they should of course want the
ICB to be a part of that process. I believe that the point
the Minister made was that amendments 15 and 16 will
amend the clause sufficiently to ensure that integrated
care boards have their say in situations of failure. I hope
he will clarify that ICBs in any such situation will get
due consultation about what comes next.

I accept the Minister’s point that clause 59 does not
represent a material change in direction or policy from
where we are today, but instead tidies up who is responsible
and deals with new arrangements for NHS England, as
set out earlier in the Bill. Again, there is not much of a
reference to the ICBs. Hopefully we get clarity that the
point of the amendments is to put that back in. If so,
obviously we would support that, but I would wonder
why that has not happened in other places—both in this
group and previous ones too.

The Minister will love how granular this inquiry is. I
ask it for no other reason than out of a genuine desire to
know the answer; I am not trying to catch anybody out.
Schedule 8 replaces section 65KD of the National
Health Service Act 2006. Proposed new section 65KD
mentions ICBs—I think it was about the only reference
to them in the schedule, before the Government tabled
amendments 15 and 16—and provides for what happens
should an ICB fail to discharge its functions. In that
case, under proposed new subsection (5)(b),

“the Secretary of State may exercise the functions of NHS
England under section 14Z59(2), (3)(a) and (5)(a)”,

which are introduced by the Bill.

Proposed new section 14Z59 is titled:

“Power to give directions to integrated care boards”.

At that point, the Secretary of State has taken over
NHS England’s role and now acts as NHS England
himself or herself. Can the Minister explain why that
would be necessary? If we are saying that an ICB is part
of a failure of circumstances, not discharging its functions

properly, would not the first port of call traditionally be
the centre—NHS England—to step in and provide support,
or is there a judgment that the national leadership has
failed too if the local leadership has failed, and therefore
the Secretary of State must be the next link in the chain?

I am conscious that that is a granular query, but I
think the provision departs from principles earlier in the
Bill. It may well be that this is a very specific and niche
example, in which case there is less to worry about, but I
would like an explanation on that, and on where ICBs
are in the grand processes around clause 58. When
changes happen, what consultation does there have to
be with them, and what support will they have?

Edward Argar: On the shadow Minister’s central question
about where ICBs fit in, he is right that we envisage
their being, as we have discussed throughout, central to
decision making in their locality. He is right to highlight
that, as drafted, there was the potential for them to be
regarded as not front and centre, hence Government
amendments 15 and 16, which we hope add clarity and
add that ICBs will be consulted, for example, when a
special administrator is being appointed. We wanted to
include them as part of that process. I fully acknowledge
that, as drafted, there was a degree of ambiguity. That is
why the Government introduced the amendments. I do
not like having to amend my own legislation, but I think
it important that we do so here.

Alex Norris: The Minister should not be shy about
that at all. It is good sign, and shows that, after publication,
he is still reflecting on the Bill and improving it as we go
along. That is a strength rather than a weakness. However,
these are amendments to schedule 8. I am surprised that
there are no counterpart amendments for clause 58 or
to the group that we discussed previously, which included
clauses 39 to 42 and clauses 44 to 50. Why was the
judgment made not to amend those in a similar way?

Edward Argar: We took the view that in this case
there are very obvious consequences. In normal
circumstances, we envisage collaborative work with,
and the involvement of, the ICB. I was very keen that we
were explicit here. It could be argued, as I would have
done, that the clauses did not prohibit such co-operation,
but I wanted to be very specific, because the appointment
of a special administrator and the actions likely to be
taken in that context could have profound impacts on
the system. I wanted to be absolutely explicit about the
need to involve ICBs.

The hon. Gentleman asked a detailed and granular
question about paragraph 15(4) of schedule 8, and the
powers in proposed new subsection (5)(b). The key
point is that we would envisage it going up through the
chain of accountability—chain of command is wrong
word—but it is important that we recognise, as we do
with the Bill, that the Secretary of State has a role in
that chain of accountability to the House, to the public
and to others. That theme has run through a lot of the
discussions of the legislation, so we therefore think it
appropriate to include the Secretary of State in that
subsection.

Question put and agreed to.

Clause 58 ordered to stand part of the Bill.

Clause 59 accordingly ordered to stand part of the Bill.
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12.15 pm

Schedule 8

TRUST SPECIAL ADMINISTRATORS: NHS TRUSTS AND

NHS FOUNDATION TRUSTS

Amendments made: 15, in schedule 8, page 185, line 29,
at end insert—
“any integrated care board in whose area the trust has hospitals,
establishments or facilities, and”

(i) any integrated care board in whose area the trust
has hospitals, establishments or facilities, and”

This amendment requires the Care Quality Commission to consult relevant
integrated care boards before triggering the requirement for NHS
England to make a trust special administration order for an NHS trust.

Amendment 16, in schedule 8, page 185, line 36, at
end insert—

“(aa) any integrated care board in whose area the trust has
hospitals, establishments or facilities,”—(Edward
Argar.)

This amendment requires NHS England to consult relevant integrated
care boards before exercising its discretion to make a trust special
administration order for an NHS trust.

Schedule 8, as amended, agreed to.

Clause 60

JOINT WORKING AND DELEGATION AMENDMENTS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Clause 61 stand part.
That schedule 9 be the Ninth schedule to the Bill.

Edward Argar: As the Committee knows, one intention
of the Bill is to create more flexibility, alongside the
promotion of greater local integration. The clauses help
to allow local bodies to work together in different ways
to deliver effective health services.

Clause 60 enables NHS organisations, and any other
bodies that may be prescribed in regulations, to commission
and arrange services collaboratively, not only with other
NHS organisations but with local authorities, combined
authorities and other bodies that could be specified in
regulations. Existing NHS legislative mechanisms make
it difficult for the health and care system to work
collaboratively and flexibly across different organisations,
forcing local systems to adopt complex workarounds to
be able to take joint decisions and pool budgets. In that
context, back in the day, when I served in a local
authority, we used section 75 of the 2006 Act as one
mechanism for doing that with the local primary care
trust.

In practice, however, those arrangements can sometimes
be cumbersome and difficult to manage, and can delay
making vital decisions. The new provisions inserted by
the clause into the NHS Act 2006 will enable NHS
organisations and any other bodies that may be prescribed
in regulations to delegate functions to, or jointly exercise
functions with, other NHS organisations, local authorities,
combined authorities and other bodies as specified in
regulations. Where functions are exercised jointly, the
provisions will also enable those organisations to pool
funds and form joint committees, facilitating partnership
working and joint decision making at place and system
level.

To ensure that delegation or joint exercise of functions
does not lead to reduced accountability for delivering
services, we have proposed appropriate safeguards in
the clause. The Secretary of State will be able to set out
in regulations which functions can and cannot be delegated,
impose conditions in relation to delegation or joint
exercise of functions, and specify the extent of such
arrangements, for example. Furthermore, the parties
will be able to agree terms as to the scope of the
delegation arrangement. NHS England will have the
ability to issue statutory guidance in relation to functions
that are being delegated or jointly exercised under the
provisions. The relevant body, as defined in the provision,
must have regard to such guidance.

The provisions will replace those in existing sections 13Z,
13ZB and 14Z3 of the NHS Act 2006, which provide
for the delegation of joint exercise of NHS England’s
functions. The clause also amends section 75 of the
2006 Act, which I just alluded to. That section details
arrangements between NHS bodies and local authorities
so that where a combined authority, for example, exercises
an NHS function as part of arrangements under the
new provisions, it can be treated as an NHS body. That
is in line with how combined authorities are treated for
other, similar joint working arrangements.

Clause 61 and schedule 9 focus on the delegation of
functions. Clause 61 inserts a new section into the NHS
Act 2006 that makes express the assumption that a
general reference in the Act to a person’s functions
includes any functions that they are exercising on behalf
of another person. That means, for example, that a
reference in the Act to the functions of NHS England
should cover any public health functions of the Secretary
of State that NHS England may be exercising on their
behalf under section 7A arrangements. The practical
effect of this would be, for example, that any general
duties that apply when NHS England is exercising its
functions would also apply when it was exercising delegated
functions. Until now, delegated functions have not been
dealt with consistently in our health legislation. While it
is not feasible, notwithstanding the suggestion of the
shadow Minister, the hon. Member for Ellesmere Port
and Neston, to remedy this issue across all health
legislation in one consolidating Bill, this clause seeks to
produce a more consistent approach.

Schedule 9 contains amendments to the NHS Act 2006
and other legislation to reflect the broader approach
taken by clause 61 to delegated functions. Clause 61
also enables regulation to be made to create further
exceptions where necessary to ensure that delegated
functions are not covered by a provision where this
would be inappropriate. Clause 61 addresses an important
but technical legal issue in the Bill and is essential for
enabling consistent and clear interpretation of our
legislation.

These clauses are essential for ensuring that NHS
organisations can collaborate effectively with each other
as well as with other partners in the system. I therefore
commend clauses 60 and 61 and schedule 9 to the
Committee.

Justin Madders: Members will be relieved to hear that
I will not detain the Committee long on this. Clause 60
does what the NHS itself has decided it needs. Over the
last six years, we have had various iterations of this
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integration process, joining things up around joint working,
joint bodies and delegation. The provisions try to put
all that in one place.

A recurring theme is clarity about the extent of
crossovers between local authorities and the NHS. In
that respect, proposed new section 65Z5 suggests that
local authorities can carry out any function of an NHS
body. Could the Minister say more about that? Does it
mean that we could see local authorities commissioning—
setting up GP surgeries in wellbeing centres? We are
assuming that this is one-way and there is no reciprocal
arrangement for the NHS to take on local authority
functions, so that a foundation trust could not take on
an arm’s length management organisation or some other
local authority function as a tax-efficient way of avoiding
certain liabilities. Could the Minister respond on that?

I also wonder about care trusts, which were the
original integrated working teams with the NHS and
local authorities. They are rarely mentioned and were
largely regarded as unsuccessful. Is there any intention
to favour such genuinely integrated bodies? They were
used in one recent case by an integrated care provider to
get around some of the prohibitions on new trusts. Can
the Minister tell us anything about where care trusts
now fit into the landscape?

Given the joint nature of the provision, I would like
to know why the guidance was published only by NHS
England. Should it not have been a joint effort by the
NHS and the Local Government Association? Was
the LGA consulted and involved in the preparation of
the guidance? That perhaps exposes that this is really
about the NHS, not about integration across the board.
As we have heard today, the ICPs will roll up at some
later point, perhaps exposing the reality that this is
going to be an NHS-dominated process.

Finally, on the pooling of funds, is there any limit on
that? Is that envisaged to be an occasional opportunity,
or will it be a more significant step down a road of full
funding? Will the Minister set out whether the direction
of travel will be quite as dramatic as possibly suggested
by the clause?

Edward Argar: I am grateful to the shadow Minister
for his support for the clauses and for the, as ever,
perfectly sensible questions he poses. I hope to reassure
him that the intention behind the clauses is not to create
tax-efficient organisations or anything like that; it is to
create the most efficient organisations for the delivery
of joined-up care. I alluded to section 75 of the 2006 Act,
which is an example of what many local authorities are
doing already.

On guidance, I hope to reassure the hon. Gentleman
that, throughout the genesis of the legislation, we worked
collaboratively with the Local Government Association,
reflecting local authorities more broadly. As we develop
guidance, I am clear that the NHS, NHS England and
the Government will continue to work with the association
to ensure that local government’s view is reflected in the
drafting. A number of conversations have already taken
place between officials and the LGA. Notwithstanding
the debates we may have in this House or how the
legislation emerges, I am clear that we will continue to
work collaboratively throughout with all the partners
involved, even in areas where we may disagree. We will
always seek to work with them.

The hon. Gentleman expressed concerns—he will
shake his head if I paraphrase him unfairly—about
whether the legislation will allow for unlimited or unfettered
delegation without checks and balances. Will we be able
to transfer anything from an NHS trust to a local
authority, or vice versa? The short answer is no. There
will need to be a clear line of accountability between the
body ultimately exercising the function and the delegating
body. Safeguards ensure that any onward delegation is
appropriate. That said, there may be circumstances in
which a local authority would commission a particular
healthcare service linked to other functions of the local
authority delegated from the NHS. We would expect
that clear accountability to be in place where that is
done. We do not envisage the power being used regularly
in that way, but there might be circumstances in which it
would be.

Regulations may restrict what, where, when and how—
and, indeed, to whom—delegations occur. The delegation
agreement may also prevent further onward delegation
of functions beyond a certain level. In addition—this
goes back to the hon. Gentleman’s point about the
LGA—NHS England will, I expect, issue statutory
guidance on delegation and joint committees, which
would include scenarios, case studies, model delegation
agreements and similar to show how, in practice, we
envisage this working. The guidance would be statutory,
and I envisage it being developed in concert with local
authorities, represented by the Local Government
Association—that is probably the most effective way of
doing that.

I hope that I have given the hon. Gentleman some
reassurance that there is nothing sinister—for want of a
better word—intended in the clauses; they are merely
meant to make things easier for local NHS bodies and
local authorities, in particular, to co-operate more. That
goes back to the integration at the heart of—the thread
that runs through—all the legislation.

Question put and agreed to.

Clause 60 accordingly ordered to stand part of the Bill.

Clause 61 ordered to stand part of the Bill.

Schedule 9 agreed to.

Clause 62 ordered to stand part of the Bill.

12.30 pm

Clause 63

GUIDANCE ABOUT JOINT APPOINTMENTS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clause 64 stand part.

Edward Argar: Before I speak to clauses 63 and 64, I
crave your indulgence, Mrs Murray: I should have said
to the shadow Minister that the previous clauses were
about delegation from the NHS to local authorities, not
the other way around. I would just like to put that on
the record for him, because he expressed a concern
about that.

Clauses 63 and 64 have been included in the Bill to
help support ICBs and ICPs and to enhance integration
across the health and care system. Clause 63 allows
NHS England to issue guidance about appointing an
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[Edward Argar]

individual to roles simultaneously in NHS commissioners
and NHS providers, or in relevant NHS bodies on the
one hand, and local authorities or combined authorities
on the other. We have seen a number of clinical
commissioning group and local authority joint
appointments that have supported integration and been
successful, and we would be keen to see those continue.

The clause further sets a requirement for these NHS
bodies to have regard to such guidance when considering
making a joint appointment. Joint appointments between
organisations can support aligned decision making,
enhance leadership across organisations and improve
the delivery of integrated care. However, we believe that
greater clarity is required to support organisations in
making appropriate joint appointments, to avoid conflicts
of interest that can be difficult to manage. Before issuing
any new or significantly revised guidance, NHS England
would be required to consult with appropriate persons.

Clause 63 will allow NHS England to publish a clear
set of criteria for organisations to consider when making
joint appointments and ensure regard is given to such
guidance. That will also provide a safeguard against any
conflicts of interest that may arise in the process of
making joint appointments.

Clause 64 amends sections 72 and 82 of the National
Health Service Act 2006, which deal with the co-operation
between NHS bodies and the co-operation between
NHS bodies and local authorities respectively. The clause
inserts a new power for the Secretary of State to make
guidance related to the existing co-operation duties
between NHS bodies and between NHS bodies and
local authorities. While the existing co-operation duties
in sections 72 and 82 relate to both English and Welsh
NHS bodies and local authorities, the guidance relates
only to England, and the requirement to have regard to
guidance issued under this new power will apply only to
English NHS bodies and English local authorities.

Our intention is not to produce a single piece of
co-operation guidance, which would risk being too
general or too wide-ranging to be effective. Rather, we
are considering discrete pieces of guidance in specific
areas such as delivery of alcohol and drugs services,
sexual and reproductive health, or hospital discharge
services, to encourage and facilitate co-operation and
integration in their delivery.

The clause also amends section 96 of the Health and
Social Care Act 2012, which concerns the setting of
licensing conditions for providers of NHS services. The
licence, as we touched on earlier today, was established
in 2013 so that providers of NHS services must meet to
help ensure that the health sector works for the benefit
of patients. Currently, conditions can be set on co-operation,
but these provisions can apply only in certain circumstances.

The clause goes further: it supports system integration,
promotes greater co-operation by removing the limitation
on setting licence conditions on co-operation, and expands
the range of bodies with which co-operation can be
required. That will strengthen and reinforce the requirements
on providers to co-operate and further strengthens the
ability for NHS providers to deliver the system plan.

Co-operation is central to the intentions and
underpinnings of this Bill. New guidance and expanding
the role co-operation plays in the licensing regime will

give organisations greater clarity about the practical
expectations for co-operation, help the NHS to build on
the innovation, working relationships and positive
behaviours that have been seen over the past year, and
further embed these behaviours across the health and
care system. I therefore commend these clauses to the
Committee.

Justin Madders: I am sure the Minister will be unsurprised
to learn that the Opposition are a little wary of the
powers in clause 63. One person doing two jobs is never
ideal. I make an honourable exception for the hon.
Member for Vale of Clwyd, who, in his other role, plays
an important part in contributing to the wellbeing of
the nation. Such exceptions are rare, and we think that
two jobs for one person is never a sustainable or long-term
solution.

We draw a distinction between a secondment, which
obviously means that the position is by definition time
limited and allows the post-holder to return to their
original position. It is often good for career development,
and that kind of mobility and interchange between the
NHS and local authorities may be a very positive
development, particularly with ICBs. However, the idea
that there can be a joint appointment of a commissioner
and a provider sounds wholly contradictory. Although
the Minister has tried to allay our concerns by referring
to guidance, it is clear that an NHS body needs to only
“have regard” to that guidance. The question remains:
at what point does someone step in when there is a clear
and detrimental conflict of interest? We will see what
the Minister has to say, but it we may need to keep a
very close eye on that.

Clause 64 is a rather less obvious power grab by the
Secretary of State, but it is one all the same. Clearly, he
is not satisfied with the extent of co-operation between
NHS bodies, because the Secretary of State now wants
to be able to tell them how to co-operate. The guidance
is to be issued, and a duty is to be placed on NHS
bodies to follow it, or else face the consequences. What
of? It is good old-fashioned persuasion—the willingness
to work together for the greater good. It is actually the
case that the Secretary of State wants two goes at this,
as there are further powers to issue guidance in respect
of NHS bodies and local authorities, which currently
have to co-operate in order to advance the health and
wellbeing of people.

Surely it is the case that they are doing that already. I
cannot think of any reason why they would not co-operate,
but what would be the sanction if they do not? Can the
Minister tell us who he thinks these errant councils are
that are not co-operating? Between myself, my hon.
Friend the Member for Nottingham North and the
Minister himself, we must have over a quarter of a century
of experience in local government, and I cannot think
of any occasion when councils were anything other
than co-operative with the NHS. That is my experience,
but if the Minister can help fill in the gaps, I would be
most obliged.

Edward Argar: The shadow Minister tempts me to name
and shame. He may be tempting me in vain. He raised
three key points. One was about one person doing two
jobs. To paraphrase him, he asked how that would work
and why it was appropriate. He also mentioned conflicts
of interest and asked why it was necessary and appropriate
for the Secretary of State should have these powers.
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To his first point, the clause is about driving greater
integration. During my time as a member of Westminster
City Council many years ago, we had a joint appointment.
Our director of public health, if I recall correctly, was
also an NHS appointment and she sat in both organisations
in the senior management structure. It was extremely
effective. Conflicts of interest, as we would envisage here,
were managed both within the system and in accordance
with guidance and principles of appointments and
appropriate governance. That worked extremely well. It
was not so much one person doing two jobs, but where the
job was needed and the job description fitted both
organisations, it delivered a real synergy and better
outcomes.

There are circumstances where it can work. I would
not have envisaged it being used essentially so that one
person has multiple roles and jobs, but there are occasions
when there is a benefit from someone sitting jointly in
two organisations to help drive that integration and
shared understanding. We can create, as we are doing
here, mechanisms and structures to help drive integration
and co-operation, but as the hon. Member for Nottingham
North will know, and as the hon. Member for Bristol
South will know from her time in the NHS, we can have
those structures, but ensuring that organisations work
effectively often relies on individuals, personal relationships
and the trust that builds up at that level.

Karin Smyth (Bristol South) (Lab): My hon. Friend
the Member for Ellesmere Port and Neston asked about
care trusts, and the clause is partly designed for just
that. The real problem with the clause and with joint
appointments is that we already know that there are
probably not enough senior, experienced people to go
around to manage the difficult job of running a large
hospital. The issue is ultimately about the focus on
those hospitals and, indeed, on patient safety. The job
of a chief executive of an NHS trust or foundation trust
is an absolutely critical and quite busy one, but we are
encouraging those people to take on an ICB leadership
role, or joint roles in a local authority. We can either
accept that those are large organisations that require
particularly skilled people whom we pay properly, or we
can simply merge the organisations. I would go for the
former option. There are not enough of those people to
go around. There is not enough variety of people. We
are not encouraging the pipeline of talent, and we are
not diversifying enough, and that is reflected in the
NHS looking inward at itself. It is a big mistake to
accept that we must have those joint appointments to
bring the NHS together and make organisations collaborate.

Edward Argar: I am grateful to the hon. Lady, but
those joint appointments have always gone on—they
have existed for many years. The example I referred to
was in about 2008 or 2009, and it worked extremely
well, as both organisations benefited from that individual
being a part of both. Our clauses seek to ensure that
those joint appointments work well and effectively.

The hon. Member for Ellesmere Port and Neston
asked why the powers sit with the Secretary of State
rather than with the local NHS or NHS England. I am
afraid that he will not tempt me into naming any
particular local authorities or otherwise. The NHS is a
critical part of our health and care system, but integration
and co-operation need to go beyond the NHS itself,
encompassing the role of local authorities in this space,

which we all recognise. I hope that that co-operation
will be consensual and voluntary, as the hon. Gentleman
said, but it is important that the Secretary of State, with
his accountability to this place and to the public, sits
above that system. I would argue that he is in the best
position to offer guidance on how that system can
co-operate, and to help to resolve matters.

Justin Madders: One of the things that we have been
told consistently is that integration and joint working
are already well under way on the ground, and that the
Bill is, in part, just putting a legislative seal on that
work. If that is correct, why does the Secretary of State
need those additional powers?

Edward Argar: Because we wish to take the opportunity
to further drive forward the integration. The system has
evolved, but we want to be more ambitious. The powers
reflect the fact that the Secretary of State is able to take
that wide perspective to most effectively see those two
organisations coming together at a macro level—at the
national level. That does not mean that I am denigrating
in any way the evolution that is already occurring
voluntarily in a whole range of areas around the country.

I sense that the hon. Gentleman is still unconvinced
by joint appointments, so I will say a little more about
them before I conclude, although I might still leave him
unconvinced. There are already very few prohibitions
on joint appointments, and we see an increasing number
of them. In some cases, however, there could be a
perception, or a reality, of a potential conflict of interest
that could be difficult to manage or could lead to a
perception of bias. We recognise that, which is why we
have proposed the power to issue guidance to help
organisations make the right joint appointments and to
help them understand what factors to consider when
deciding whether to proceed down the route of a joint
appointment. The new powers for NHS England to
issue guidance will ensure that there is a clear set of
criteria against which to judge joint appointments when
considering whether to make one. Bodies will have to
have due regard to that guidance. I believe that the
powers are proportionate.

Justin Madders: I am grateful to the Minister for giving
way again. One of the critiques that we have developed
—I hope that he has noticed—is that the Secretary of State
has given himself an awful lot of powers and abilities to
intervene. It seems highly incongruous that in the specific
example of joint appointments, where there would be a
clear role for the Secretary of State to intervene, he has
not availed himself of the opportunity to do so.

12.45 pm

Edward Argar: As with so much else in the Bill, we are
trying to future-proof it. Indeed, the shadow Minister
and others made the point in a different context. Where
are the powers? What are the options if there is
disagreement, a dispute or a conflict? While not anticipating
conflict, we are seeking to ensure that the Secretary of
State is able to issue guidance to resolve any conflict or
issues that may arise in that context. It is a pragmatic
and proportionate measure to ensure that any such
risks can be managed.

Question put and agreed to.
Clause 63 accordingly ordered to stand part of the Bill.
Clauses 64 and 65 ordered to stand part of the Bill.
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Clause 66

THE NHS PAYMENT SCHEME

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 84, in schedule 10, page 197, line 17, at
end insert—

“(1A) The NHS payment scheme must ensure that the price
paid to any provider of services which is neither an NHS Trust
nor an NHS Foundation Trust cannot be different from the price
paid to an NHS Trust or NHS Foundation Trust.”

This amendment ensures payment to private providers can only be made
at tariff price to prevent competition for services based on price.

Amendment 100, in schedule 10, page 197, line 17, at
end insert—

“(1A) NHS England must obtain the agreement of the
Secretary of State before publishing the NHS payment scheme.”

This amendment ensures that the NHS payment scheme, which sets out
the prices to be paid for NHS services, is approved by the Secretary of
State.

That schedule 10 be the Tenth schedule to the Bill.

Edward Argar: I express my gratitude—I may be less
grateful when I sum up—to hon. Members for tabling
the amendments, and for the discussion that we are
going to have about the NHS payment scheme. The Bill
replaces the national tariff with a new NHS payment
scheme, with additional flexibilities to allow the NHS to
deliver population-based funding and more integrated
care approaches. The NHS payment scheme, which will
set rules about how commissioners pay providers for
services, will apply to all providers of NHS services,
including NHS trusts and foundation trusts, the voluntary
sector and the independent sector.

Amendment 84 aims to ensure that payment to private
providers can be made only at tariff price. While we will
not introduce competition on price, rather than quality,
there may be scenarios where it is appropriate to pay
non-NHS providers different prices from those paid to
NHS providers, to take account of differences in the
cost of providing those services—for example, different
staffing costs or a different range of services provided.
There may also be cases where the financial regimes of
different providers make it appropriate to set different
prices or pricing rules. When setting any prices, NHS
England will aim to ensure that the prices payable
represent a fair level of pay for the providers of those
services, as well as fair pay between providers of similar
services.

I reassure the Committee that we do not expect to see
the rules being used to give a premium to private
providers to encourage them to enter the market. We do
not expect to pay the independent sector 11.2% greater
than the NHS equivalent cost, as the King’s Fund
briefing on independent sector treatment centres set out
in 2009. Nor do we expect commissioners to pay for
100% of the contract value regardless of whether the
activity reached the contracted level. Instead, the new
payment scheme delivers what the NHS has asked for to
implement its long-term plan. For that reason, we encourage
Opposition Members not to press the amendment to a
Division, but I may be pressing them in vain.

The Government will also, I am afraid, oppose
amendment 100, which would require the NHS payment
scheme to be approved by the Secretary of State. The NHS
payment scheme will be published by NHS England,
following consultation with relevant providers and
commissioners, and, where relevant, the publication of
an impact assessment. Integrated care boards and relevant
providers will be able to make representations and formally
object in response to consultations on the NHS payment
scheme, as they can with the national tariff. Where the
percentage of objections exceeds the prescribed threshold
for either ICBs or relevant providers, or both, NHS
England must further consult the representatives of the
ICBs and providers that were objecting. NHS England
may then publish a revised payment scheme, with another
consultation for significant changes. It will also be able
to publish the proposed scheme without amendment,
but will be required to publish a notice stating that
decision and setting out the reasons for it.

The Government are responsible for setting out overall
funding for NHS England, who in turn will continue to
be required to have regard to fair levels of reimbursement
for providers in setting the details of the payment
scheme. The Department and NHS England will continue
to work closely together in the development of the NHS
payment scheme, as we do with the national tariff.
However, as a last resort, derived from clause 37 powers
of direction, the Secretary of State will be able to
require NHS England to share the NHS payment scheme
before publication. The Secretary of State will also be
able to direct NHS England not to publish a payment
scheme without his approval, and about the contents of
the payment scheme under his general powers of direction
under clause 37.

Although we do not expect to need to use the powers
of direction to intervene in this area, they can be used
and will act as a further safeguard against unfair payment
scheme provisions, as well as allowing for appropriate
parliamentary accountability for funding flows in the
NHS. The consultation requirements in schedule 10,
and the general powers of direction, allow for sufficient
Government oversight and accountability for the payment
scheme, and further specific provisions would be inflexible
and unnecessary. [Interruption.] I will shorten my remarks.
[HON. MEMBERS: “No!”] I am happy to go on and on,
but I fear the Committee might wish me to conclude. In
that context, I will highlight to the Committee that, as
with the national tariff, fair levels of reimbursement are
a key principle of the legal framework reflected in NHS
England’s duty in subsection (6) of proposed new section
114A(6) to have regard to differences in providers’ costs
and the different range of services that they provide for
the purpose of securing that prices and the overall
payment scheme result in a fair level of pay to different
types of providers.

I will also highlight and draw to the Committee’s
attention provisions in proposed new section 114C as
inserted by schedule 10, which makes clear that, before
publishing the payment scheme, NHS England must
consult integrated care boards, relevant providers and
any other person that NHS England thinks appropriate.
It must also provide an impact assessment of the impact
of the proposed scheme.

Karin Smyth: There is a lot of drawing up of complicated
documents and costings and then a lot of complicated
consultation and decisions on whether the Secretary of
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State will or will not decide whether he wants to be
involved in looking at what the final solution is. Does
the Minister have any idea of when we might see the
final NHS payment system under the new arrangement?

Edward Argar: I would not prejudge the passage of
the legislation and how the House might judge it, but I
look forward to such a scheme being introduced
expeditiously, if I may put it that way to the hon.
Member. I hope I can also reassure the Committee in
respect of amendment 107, which was not selected but
raised issues pertinent to the clause more broadly. This
is important. It is right that the amendment was not
selected—I appreciate that it was not tabled by a member
of the Committee—but it does highlight issues that we
need to put on the record. I appreciate the impulse
behind it.

Although NHS staff pay and conditions are outside
the scope of the proposed payment scheme and are
protected by provisions made elsewhere, unions and
other representative bodies may wish to be reassured
that their members are able to go to work in appropriately
funded services. I hope I have given reassurance on that
point and set out why I feel the amendment, although I
am grateful that it was not selected, would be unnecessary,
as the Bill already requires NHS England to consult
with integrated care boards, relevant providers and any
other person the NHS thinks appropriate before publishing
a payment scheme. It must also publish an impact
assessment of the proposed scheme, ensuring that any
potential consultation is properly informed of the potential
effects of the scheme. I appreciate that the amendment
was not selected, but I put those points on the record as
I can understand the intent behind the amendment and
I wanted to offer those reassurances. I hope I can
persuade Opposition Members not to press amendments 84
and 100 to a vote, but I may be unlucky in that respect.

Clause 66 introduces schedule 10, which amends the
Health and Social Care Act 2012 by repealing the
national tariff and replacing it with the new NHS
payment scheme. The national tariff has for many years
improved access to services and driven up quality across
the NHS, but as we move towards a more integrated
system focused on prevention, joint working and more
care delivered in the community, we need to update the
NHS pricing systems to reflect new ways of working
since the tariff was introduced, and in the light of the
covid-19 pandemic.

The new NHS payment scheme will build on the
success of the tariff. It will support stronger collaboration
than ever before, with shared incentives for commissioners
and providers of services to improve quality of care and
promote sustainable use of NHS resources. The scheme
will move away from a wholly payment-by-activity approach
to an approach that supports more joined-up ways of
delivering services, with commissioners and providers
working together to deliver the best quality care.

The new payment scheme will remove perverse incentives
for patients to be treated in acute settings and allow
more patients than ever before to be treated closer to
home and in the community. It will allow NHS England
to guide the health system, through the development of
guide prices for entire care pathways, while ensuring
that local systems have the necessary flexibility to deliver
high-quality care and use NHS resources sustainably.

The payment scheme will specify rules that commissioners
must follow when determining prices paid to providers
of NHS-funded healthcare services. It will allow significant
flexibility over the current pricing scheme, and allow
rules to set prices, formulas and factors that must be
considered when determining prices paid. It also allows
for in-year modifications to the rules, to reflect changes
in the costs of providing services.

Crucially, the scheme will also allow the NHS to set
prices for public health services commissioned by the
NHS, on behalf of the Secretary of State, such as
maternity screening, to allow for seamless funding streams
for episodes of care. These changes to increase the
flexibility and reduce transactional bureaucracy associated
with the current tariff are, we believe, crucial to integrating
care and tackling the elective backlog. I therefore commend
this clause and schedule to the committee.

Alex Norris: Clause 66 is exceptionally important, so
I cannot promise the same brevity as the Minister. I
think the rules work slightly differently on the hard stop
on a Thursday than they do on a Tuesday.

The Chair: Order. There is no hard stop on a Thursday.

Alex Norris: I am grateful for that clarification. If I
am interrupted by colleagues in order to meet the
conventional times, I will not take that as a kindness.

The clause governs how billions and billions of pounds
will be spent every year, so it is surprising that it is so
thin: three lines under clause 66 and a rather broad
schedule 10. People could read into it whatever they
want. My hon. Friend the Member for Bristol South
made a good point that we could be in the business of
filling that out for a very long period.

I am also surprised that the Minister is so reticent
about the Secretary of State’s involvement and that this
power is solely reserved for NHS England. We are not
suggesting that the Secretary of State would want to set
payment levels for specific treatments; but the Secretary
of State, either today or in the future, may want some
sort of say over what is being incentivised in the system
and how that extraordinary purchasing power works in
practice, whether that is about innovation, prevention
or incentivising buying British, for example. That is
something in which I would expect there to be some
political interest.

The Minister talked about using clause 37, but that is
a rather blunt tool. What we offer in amendment 100 is
much lighter and much less drastic than using the
clause 37 powers. If the Government will not accept our
amendment, I am surprised that they have not introduced
a similar one of their own. Perhaps they may yet do so.

The history of the tariff and payments bears an airing
here, because it informs our future. It is an itinerant
journey, which all Governments of the day, of different
political persuasions, have their fingerprints on. This is
not a partisan issue; it is about getting this right for the
future. The purchaser-provider split in the ’90s and the
development of various market and quasi-market systems
was patchy and sporadic. That is a topic that has
launched a thousand dissertations. Sometimes it feels
like we aimed for payment by results, which is a noble
cause, but in reality we can very easily get to payment by
volume, and that is our challenge.

453 45423 SEPTEMBER 2021Public Bill Committee Health and Care Bill



[Alex Norris]

Going back even further than that, it was even less
satisfactory. Traditionally, we had funding mechanisms
that were very hard to understand and worked by
adding a bit to the previous year’s allocations, and then
really sophisticated people might make some downward
adjustments for efficiencies and upward adjustments
for assumed increases in activities. Inevitably, bits of the
health service would get into trouble and would need
bailing out, and new ideas would be dolloped out
without much of a process. We have, to a certain extent,
returned to that during covid. Block funding has given
trusts one less thing to worry about. That was probably
wise, but we would not want to do it forever.

The idea of the tariff was a variant of the 2012 Act. It
could, I guess, incentivise competition on quality, but
not really on price, as in a real market, as the Minister
said. Prior to that, in the first decade of the century, the
introduction of payment by results was one of the factors
that allowed the longest successful period in the history
of the NHS, which saw waiting lists come tumbling
down—so much so that the demand for queue-busting
private options evaporated and private providers became
suppliers to the health service, rather than suppliers of
private healthcare.

Payment by results, or pricing, can be a tool to tackle
waiting lists. Given that Conservative Governments leave
office with spiralling waiting lists, that is worth remembering
for the future. Although that may be a discussion for
another day, I want to ask the Minister whether he
thinks NHS pricing is likely to be part of the recovery
strategy. It is all well and good saying that this may take
years and years to come to fruition, but what about
now?

The historic decision back in the first decade of this
century was that private providers should be paid the
same as the cost of the NHS, so that there is no
financial incentive to use the private sector. I think that
is a wise principle, but it can and has been worked
around. We have seen some very dodgy, spurious
outsourcing of services, such as cleaning, which was an
absolute disaster in Nottingham.

There are and have always been large swathes of the
health services where payment by results or volume did
not apply. One was mental health, where defining the
product was far from easy, so it was very difficult to
price. For many years, the mental health sector wanted
to be part of this, but that never happened. That is
much less of a priority for the sector now; it is just
desperate for proper funding. It continues to struggle.

Of course, in such a system we will always have
gaming and bureaucracy. Any system such as this gets
gamed. Upcoding is one example, where the work that
is billed for gets put into the highest-paying category.
We have invoicing, chasing errors, and disputes over
such coding, the actual volumes of work done and all
the rest. That was hugely prevalent when payment by
results first arrived for primary care trusts, and I think it
is still with us in some form today. The cost of the
market systems, data collection and processing is well
above the cost of providing entirely necessary management
information about cost and volumes.

Of course, that is not to make an argument for no
prices at all. For decades, the NHS as a system did not
really have any idea what anything cost. The accounts
were not particularly well kept, and there were no data
collection systems and staff doing analysis. As a result,
the variations were huge, and that did not work in the
interests of the system. I am arguing not for a no-cost
regime, but for one that lands in a sensible place and
does not become an industry in itself. At the moment,
we have no idea, because what is on the face of the Bill
is so broad, and the Minister is promising quite a long
walk into the future with not a lot of certainty.

Many discussions about the long term plan, the formation
of STPs—then accountable care systems, then integrated
care systems, and now ICPs—and the rest have been
about co-operation and collaboration, a return to non-
market days, and a dilution of the commissioner-provider
split, at least so far as NHS bodies are concerned. There
will still be a strong current to say that there has to be
some sort of tariff and benchmark as a guide, but some
will say that there may be some sort of ability to vary as
circumstances dictate—a kind of “Trust me, guv”
arrangement whereby people of good will and common
purpose can decide what is best, and that would be
acceptable. To an extent, that flexibility is understandable
if we are talking about the internal workings of an
integrated, publicly provided NHS.

However, when we are talking about £10 billion more
a year of contracts with private acute care providers, that
is real money exiting the NHS bank account, so we need
to be much more careful. That is where amendment 84
comes in: there has to be some sort of limitation on
what private providers are paid. I was not at all convinced
by the Minister’s explanation that there might be different
costs, because of course there are different costs, the
No. 1 cost being the need to derive profit from the
contract. That is already a big cost. Of course, that can
be met by compromising on quality or through downward
pressure on what staff receive, but that is also a bad
thing, so I did not think that was a particularly persuasive
argument.

When it comes to all this money going out to private
providers, there really ought to be some standardisation
of the contract. If amendment 84 were accepted, we
would have greater assurance that this is something
done based on need, not cost or convenience. We would
much rather invest in the NHS itself, taking away any
perverse incentives to lean on the private sector as a
resource pool and any risk of sweetheart deals due to
our reliance on the good will of for-profit organisations.

In conclusion, we do not want the Secretary of State
to price up a hip operation, but we do think there ought
to be some interest in what our purchasing does in this
country, to ensure that it is as good as possible. I do not
think we should be using the blunt and brutal tools in
clause 37, so I hope that the Minister will think again
about amendment 100—if not now, then at a later point
in proceedings.

Ordered, That the debate be now adjourned.—
(Steve Double.)

1.8 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 23 September 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Health and Care Bill

Clause 66

THE NHS PAYMENT SCHEME

Question (this day) again proposed, That the clause
stand part of the Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 84, in schedule 10, page 197, line 17, at
end insert—

“(1A) The NHS payment scheme must ensure that the price
paid to any provider of services which is neither an NHS Trust
nor an NHS Foundation Trust cannot be different from the price
paid to an NHS Trust or NHS Foundation Trust.”

This amendment ensures payment to private providers can only be made
at tariff price to prevent competition for services based on price.

Amendment 100, in schedule 10, page 197, line 17, at
end insert—

“(1A) NHS England must obtain the agreement of the
Secretary of State before publishing the NHS payment scheme.”

This amendment ensures that the NHS payment scheme, which sets out
the prices to be paid for NHS services, is approved by the Secretary of
State.

That schedule 10 be the Tenth schedule to the Bill.

2 pm

Karin Smyth (Bristol South) (Lab): It is a pleasure to
see you in the Chair this afternoon, Mr McCabe. You
missed the start of an exciting debate about the NHS
payment system; I am sure you are grateful not to miss
the end of it.

The complexities of NHS funding are hardly mentioned
in the Bill, and some hon. Members may think thank
goodness for that, but I urge them to take a bit more
account of clause 66—as my hon. Friend the Member
for Nottingham North has said, it is a short one—because
we are talking about over £100 billion of taxpayers’
money, rising to 40% of the Government’s annual spend.
It is particularly important that we understand how and
where that money is spent and to be assured that it is
spent effectively and efficiently.

In large part because of the data collection journey
that it has been on for some 20 or 30 years, we know
that the NHS is the most efficient system we could have,
as has been reviewed in numerous reports during that
time. We have ways of looking at variations across the
country and across a city such as my own, and that can
only be a good thing. There are people—I am not
suggesting there are any in this Committee Room—who
think the NHS is a continuous money pit, is inefficient
and could be operated better in another way, and part

of understanding that argument is to understand the
data and the way in which the money is spent, particularly
the costings.

As I said in my earlier intervention on the Minister,
about the process that has now been embarked on of
producing a payment system, this clause is really important
and really quite concerning. We have no idea when this
payment system is going to be available.

The Minister for Health (Edward Argar): Before the
hon. Lady asks more questions, I may be able to reassure
her by adding to what I said this morning as I have now
discussed this further. I said “expeditiously”; I am willing
to go further on the Floor of the Committee Room now
and say that I would expect the scheme—I may be
creating a hostage to fortune—to be published in the
course of 2022. I hope that gives her a little reassurance;
she will now hold me to that.

Karin Smyth: There is an army of accountants out
there suddenly looking at their abacuses and speeding
up the work they are doing.

My hon. Friend the Member for Nottingham North
mentioned coding. The basis on which we know how
much things cost—we can then compare things, look at
efficiency and so on—is coding. We know there has
been some up-coding over the years, but we also know
that it took a large effort to train up and try to reward
coders, who are often the lowest of admin staff, to
recognise how important they are to the system.

Part of that was a drive for competition, payment by
results in foundation trusts and so on, but it seems that
that is all going to be swept aside by the Bill in the
interests of co-operation—that is another word for
collaboration, which is something we all support. I do
think that running through this Bill is a problem of
throwing the baby out with the bathwater. In the 1970s
and early 1980s, the NHS really had no idea what things
cost and what value they brought. We had no way of
objectively understanding how scarce resources were
being allocated. In a publicly funded system, that should
worry us all, particularly as we in Parliament are the
guardians of the public’s money.

We can argue about how much money will be saved
by not having the current system. I am not sure that
much money will be saved by abolishing the current
system, although the Minister may be able to assure us
about this point today. I gently advise the Minister and
the Secretary of State to take a great deal of interest in
this and consider how the NHS will produce such a
system in 16 or 17 months at the maximum, as we have
just heard. The data on which the system is predicated—the
collection of that data, and the use of it to inform
clinical and managerial practice—will continue, but,
without the incentives around competition and price
and the competing agenda of recovery and the management
of large hospitals in particular, it will be quite a tall
order.

The Secretary of State and the Minister might want
to look at the issue in a bit more detail. The Minister
outlined quite a complicated process about how we will
get to this scheme and a lot of consultation. Although I
am all for democracy, as we embark on our conference
season the Minister might want to consider at some
point why a scheme should go out to quite so much
review and consultation by the providers in the system.
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Perhaps I could say something here about how the
issue affects our local system. When we start to iron it
all out and see the impact assessment on the impact—classic
NHS terminology—on our local communities, there
will be, for want of a better phrase, a bun fight in all our
local communities. Again, as my hon. Friend the Member
for Nottingham North outlined earlier, when we talk
about payment by results it is, of course, acute sector
trusts that are the major drivers. Mental health, learning
disabilities, community services, and GP services are
outwith some of that funding scheme.

Many providers then wanted to come on to the
system because they felt that it was more rewarding
financially and better for their bottom line. The fact
that those services are outwith the scheme remains a
problem. I can see why the Government want to change
that, but it is not quite as simple as they might want to
make out. My hon. Friend has talked much about
whether we start competing on price, but now that we
know that competition on price is not being permitted,
that does throw out a lot of other issues, particularly
those around the procurement system.

With regard to amendment 84, the Minister made
reference to independent sector treatment centres and
incentives for getting the private sector in under previous
Governments. We can all banter about the politics of
that, but the key task for the Labour Government was
to incentivise and change practice in a monolithic system,
to drive down waiting lists and times. The question that
I leave hanging for the Minister is, given the movement
to a new payment system, how will the patient voice,
waiting times and waiting lists be managed and incentivised
in a central block payment system, which is what I think
we are looking at?

Furthermore, with regard to our amendment, the
private sector, having no responsibility for education,
training and the large crumbling estate, should be able
to offer any kind of services at a lower price than the
NHS by any logic of efficient running. Ensuring that it
is not offered more is the very minimum that we should
be demanding. Given that the private sector should
have a lower-cost base than the public sector, perhaps it
should offer a cheaper price.

Does the Minister have a view on whether paying by
results will be anywhere in the new system? Are we to
continue following the changes made during covid, by
which I mean the block grant system, which allows for
baseline costs, a bit of variation for the population, and
perhaps some deduction for efficiency and top-ups for
various programmes—a bit like the old days when we
mysteriously drew down pots of money from the centre
for various programmes across the country? What is the
balance between that block funding, payment by results
and programme funding? Will there be an assessment of
the impact of this change, particularly on reducing
lengths of stay, as a measure of efficiency in the system,
or on reduced waiting times and waits for diagnostics?

It would be good to nail down a few of these key
principles in the Bill. The Secretary of State should
really approve any scheme and give Parliament a look
in; we should understand, as local representatives, what
the impact is on our local system and whether we are
gaining or losing money, or whether this is just £100 billion-
plus going into a central pot and then seeing what
happens—that cannot be sustainable.

Private providers should certainly have no say in the
rule-setting, as this is a public service; if it is not a
market, it is not a market. We are going to be able to
debate this only when we know what it is. Given that the
Minister has given a big push to the abacuses across the
country, with a deadline of somewhere in 2022, for a
Bill that we are expecting to put into a new system for
April 2022, this situation is not satisfactory for us as
representatives. There must be some way—perhaps this
will be debated when the Bill leaves this place—for us to
understand the broad principles and criteria. We know
that there is going to be guidance from NHS England,
but if it is going out for consultation, re-consultation
and re-consultation, then redrafting and at some point
the Secretary of State is going to see it, at some point
Parliament should have a say or have a look at that and
we, as local representatives, should understand what the
impact is on our local communities.

We should also understand what the impact is on the
balance between the acute sector, and the community
and primary sector—and mental health and learning
disability services. Another real concern about the Bill,
which I will keep referring back to, is the cartel between
the acute trusts and this new integrated care board, and
the cutting out now of GP primary care commissioners,
and the rolling back on the aims of the primary care
trusts to switch the movement of the NHS to be focused
not just on the money and where the big money is being
spent, but on the service for patients and the public.

The crucial point for the Government will be: how
are they going to use the financial mechanisms that
exist to recover the backlog and put the NHS back on
an equal footing? We have been asked to pay more for
the new part of social care as well. As we continue to
ask our constituents, the taxpayers, to pay more for
what is a good, efficient service that does use its money
well—we know that and we want to keep knowing
that—how are we going to be able to persuade them of
that in the future if we have this amorphous block
allocation of money and no incentive to keep focused
on efficiency and, in particular, on data collection?

Edward Argar: It is a pleasure, once again, Mr McCabe, to
serve under your chairmanship. I fear I may not persuade
Opposition Members not to press amendment 100—but
you never know, so I will try my luck. The hon. Lady
made a number of points and I responded to one when
she kindly took an intervention; the only caveat I should
add is that that, as she has alluded to, is subject to the
passage of this legislation. I would not wish to pre-judge
the mood of this House. With that in mind, the aim
would be to publish in 2022, in time for the start of the
2023-24 financial year, to allow those systems to do the
work they need to do.

The shadow Minister, the hon. Member for Nottingham
North, asked, “Why use clause 37?” I think he was
referring to the clause rather than me as being a “blunt
instrument”—well, I will charitably assume that he was.
The reason is simply that the setting up of the payment
scheme is an operational issue, and in practice—I will
turn in a moment to the strategic, broad points the hon.
Lady made—we would not expect to intervene in the
day-to-day running of the NHS as a matter of course.
However, the hon. Lady is right to say that the payment
scheme and the mechanism for payments is a powerful
incentive to shape activity and how the NHS operates. I
can reassure her, I hope, in one respect: I will certainly
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take a close interest, within the bounds of appropriateness,
as will be set out in the Bill and the guidance underpinning
it, in what the payment schemes look like. She is right in
terms of the impact. She is also right—again, this could
be career limiting; I hope the Whip does not note this
down—to highlight some of the levers and mechanisms
that the previous Prime Minister, Tony Blair, used in the
early 2000s to make sure the money that he was investing
in the NHS was driven through system and producing
results.

2.15 pm

I hope I can give the hon. Lady some reassurance
that among those I have worked with and talked with in
recent months are Matthew Taylor and Michael Barber,
both of whom were a key part of that Prime Minister’s
delivery strategy and approach. I listen very carefully to
what they say, as of course I do to what the hon. Lady
says. We may not be accepting amendment 100, but
what I can say—I hope this will not necessarily prevent
her from pressing it to a Division, but that it gives her
some reassurance—is that I always reflect very carefully
after these sessions on the particular points she makes,
because she does know of what she speaks. I will
continue to reflect very carefully on the points she
makes in this context.

On clause 37, blunt or otherwise, we will continue to
work closely with NHS England on the development of
the payment scheme through existing accountability
arrangements so that it aligns with the Government’s
wider financial and incentivisation priorities for the
NHS. I do not think that Secretary of State approval for
small or minor changes to the scheme would be in line
with the spirit of the Bill, in terms of operational
freedom and flexibility for the NHS, but the power of
direction under clause 37 does, I believe, provide a
strong safeguard should it be needed. That is why I
think it is the most appropriate mechanism. We may
differ on what is the appropriate mechanism, but I hope
we might agree that there needs to be some mechanism
by which that power could be exercised and we would
use clause 37. We may differ on that, but I think we have
possibly come from the same position and are diverging
only on the means.

The shadow Minister and the hon. Lady raised payment
by results. The wider changes in the Bill, which we have
discussed on a number of occasions, seek to facilitate a
move to greater population health management. Therefore,
as part of the payment scheme, we would expect greater
incentives for commissioners and providers to focus on
prevention and early intervention. I recognise that activity-
based payment schemes such as payment by results do
have value, as the hon. Lady suggests, including in
reducing waiting times when used properly. Commissioners
can still use payment by results should they wish to do
so. The payment scheme simply gives local areas a
greater degree of flexibility on how they want to use
payment structures.

On consultation and engagement, I take the hon.
Lady’s point but I think, reflecting her other points
about how important this is, that the level of consultation
and engagement suggested is inappropriate. She mentioned
conferences and I wish her a lively conference, but
hopefully an enjoyable one in tandem with that.

The hon. Lady mentioned the role of Parliament. We
would not lay this before Parliament in that sense, but it
would be published and of course MPs would be able to
table questions, secure debates and potentially even
table urgent questions on it should they so wish. The
mechanism is there for that scrutiny.

I want to make a final point, if I may, on the macro
point about waiting lists. The context is that we are now
seeking to recover waiting list times and reduce waiting
lists following the impact of the pandemic on elective
and other procedures. As I said earlier, I hope to give
the hon. Lady some reassurance in saying that as a
historian I pay heed to the lessons of the past in
tackling the issue. I am looking at what the former
Prime Minister did to tackle waiting lists—a different
context, but the principles are the same. I believe that
quality should be key: that should always be the paramount
consideration.

We believe that this mechanism, coupled with our
elective recovery strategy, will deliver a reduction in
waiting lists and waiting times, but I will continue to
reflect very carefully, as the shadow Minister suggested
I might, on amendment 100 and on the hon. Lady’s
points. Although we cannot accept the amendments
today, the underlying points she makes are valid and I
will continue to reflect on them very carefully. On that
basis, I commend the clauses and the schedule.

The Chair: Mr Norris, before we go to the vote I want
to give you an opportunity to respond, particularly on
the amendments, so we can be clear about what you are
up to.

Alex Norris (Nottingham North) (Lab/Co-op): I will
give a quick indication, if that is okay, Mr McCabe. I
take what the Minister has said about amendment 100,
and I hope that he will continue to reflect on it. At many
points, the Bill reserves specific powers to the Secretary
of State, but if we do not need to do so, because the
Government can just use clause 37, why on earth would
we ever do that? I actually think this would be a very
suitable place to do it, but on that basis, I will not press
amendment 100. I would like to push amendment 84 to
a vote.

Question put and agreed to.

Clause 66 accordingly ordered to stand part of the Bill.

Schedule 10

THE NHS PAYMENT SCHEME

Amendment proposed: 84, in schedule 10,page 197,
line 17, at end insert—

“(1A) The NHS payment scheme must ensure that the price
paid to any provider of services which is neither an NHS Trust
nor an NHS Foundation Trust cannot be different from the price
paid to an NHS Trust or NHS Foundation Trust.”—(Alex
Norris.)

This amendment ensures payment to private providers can only be made
at tariff price to prevent competition for services based on price.

The Committee divided: Ayes 4, Noes 8.

Division No. 14]

AYES

Madders, Justin

Norris, Alex

Owen, Sarah

Smyth, Karin
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NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth

Davies, Dr James
Double, Steve
Gideon, Jo
Robinson, Mary

Question accordingly negatived.

Schedule 10 agreed to.

Clause 67

REGULATIONS AS TO PATIENT CHOICE

Karin Smyth: I beg to move amendment 93, in clause 67,
page 60, line 15, at end insert—

“(1AA) The regulations must make provision—

(a) for anyone with a diagnosis of terminal illness to be
offered a conversation about their holistic needs,
wishes and preferences for the end of their life,
including addressing support for their mental and
physical health and wellbeing, financial and practical
support, and support for their social relationships,

(b) that where that individual lacks capacity for such a
conversation, it is offered to another relevant person,
and

(c) that for the purposes of section 12ZB a relevant
authority must have regard to the needs and
preferences recorded in such conversations in making
decisions about the procurement of services.”

This amendment ensures that the scope of the regulations as to patient
choice includes those at the end of life.

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

That schedule 11 be the Eleventh schedule to the Bill.

Karin Smyth: I will not push my amendment to a
vote, but I seek responses from the Minister. I want to
highlight the issue that we touched on earlier, and I am
grateful for his comments, about how end-of-life and
palliative care are the responsibilities of these new
bodies.

This particularly relates to coming out of the pandemic,
but even before the pandemic we had numerous reports
from the Royal College of Physicians, the Care Quality
Commission, the health service ombudsman and
Compassion in Dying about how people approaching
the end of life do not feel supported to make the
decisions they are faced with, are not always given an
honest prognosis and do not know what options or
choices they have. I think the issue of patient choice is
very important in this clause, and I feel very strongly
about it. I think this could generally be stronger in the
Bill, but I will particularly highlight what is in my own
amendment.

Amendment 93 would enable dying people to have
conversations about what matters most to them, which
is the first step to ensuring that they are at the centre of
any decision making about their own care and treatment,
and it starts the advance care planning process. I have
been fortunate in that I have had three children, and I
talked through my birth plans and my choices for the
whole experience very carefully. It was presented to me
as part of the process of giving birth. It does not always
go well, as we know—we had a baby loss event today in
Parliament, which many of us could not be part of.

The principle of choice at fundamental points in
people’s lives as a patient is one we have embedded in
the health service. Co-production of care for most
incidents that we face is a fundamental part of clinical
practice. Only at the point when people are most vulnerable,
at the end of life, is the principle of advance care
planning and co-production in their choices and prognosis
something we are still not prepared to contemplate in
the health service. It really is as basic as that. If I can
make those choices about when I am giving birth, we
should be able to make those choices when we are on
the pathway of the end of our lives.

The evidence on advance care planning in order to
support people on where and how they die is well made.
This is about promoting earlier access to palliative care,
communication, reducing conflict, helping families
understand what is ahead and making the person less
likely to have to go through rushed accident and emergency
and distressing journeys into hospital. There is a need
to start supporting advance care planning, and I would
welcome the Minister’s comments on where the Government
now think they are on that.

A key part of this amendment is proposed new
paragraph (c), on authorities and new ICBs having

“regard to the needs and preferences recorded in such conversations
in making decisions about the procurement of services.”

The full value of advance care planning can be realised
only when individual care preferences are reflected in
actual treatment decisions. Again, that is about empowering
patients, something that I hope Members from across
the House support.

Alex Norris: This is an important clause and an
important amendment. We have said on many occasions
that we want a model that promotes collaboration,
rather than competition, but in doing so it is important
that we do not create 42 closed shops, where a patient
has little agency over their care. That will not feel right
for those individuals and it risks weakening a culture of
the pursuit of excellence and the best standards of care.
Therefore, enshrining choice for citizens actually becomes
more important in a collaborative system, so it is right
that this is being addressed.

The Minister might not have a reply immediately on
this, but he might be able to work with one from his
officials about reports overnight in Nottingham, where
there is no choice now over someone’s cancer care and
such care is being “rationed”—that was the word used—
because of workforce shortages. That is exceptionally
alarming and will lead to some dreadful outcomes for
people in our city. I hope there could be a follow-up
letter about what is being done to switch those services
back on immediately.

Turning back to the Bill, it is right that NHS England
would have the power to investigate cases and direct an
ICB as to how to rectify failure. It is good that there is a
provision whereby investigations can be averted by an
undertaking from an ICB to rectify the failure directly;
that feels like the right level to start at. I am keen to
understand from the Minister how he expects a person
to enter the system and enter into that mechanism. Are
they likely to be expected to contact NHS England
directly to trigger an investigation or will there be a
local process at an ICB level first before escalation? It
would seem reasonable that we should exhaust local
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options before escalating to the regulator. If that is so,
what prescription will there be, perhaps in guidance, if
not in the Bill, for the form that that takes, so that an
ICB that is not engaging positively with an individual
cannot act like a blocker to elevating that? Perhaps we
could consider bringing in a trusted third party at a
local level—for example, Healthwatch would very well
placed.

We saw in written evidence concerns that the current
plans might not go far enough. The National Community
Hearing Association said in its evidence:

“Existing rights to patient choice do not go far enough and
typically only apply to primary care and consultant-led services.
Giving patients more choice and control over their care for
non-consultant-led services, especially for long-term conditions
such as adult hearing loss, results in better health outcomes and
helps tackle health inequalities. We would ask the Committee to
press the case for the regulations to be made under this power to
expand a patient’s right to choice. Regulations can do this by
enabling patients to choose an NHS community provider for their
hearing care where clinically appropriate. Currently only 50% of
NHS regions in England offer patients this choice, resulting in
inequalities in access to care.”

I wonder whether the Minister has considered that and
could perhaps give us his reflection on the matter.

2.30 pm

Amendment 93 is well pitched. It is an important
moment to raise this issue, which has come at other
times in the proceedings. This is an area that people feel
particularly strongly about, for obvious and good reasons.
There is the perception that we are not getting this right
at the moment and this amendment gives us the chance
to do so. I hope that we hear some response from the
Minister on how else it might be done.

Let me turn now to the evidence from Marie Curie.
Its recent survey of carers during the pandemic found
that: 76% said their loved ones did not get all the care
and support they needed; 64% said they did not get the
care and support they needed with pain management;
and 61% said they did not get the care and support they
needed with personal care. Clearly, things are challenging
at the moment. Indeed, this has been a challenging
period, and it will remain so for a significant period of
time, as our case in Nottingham demonstrates. Within
the next two decades, 100,000 more people will die each
year. By 2040, the number of people needing palliative
care is projected to be up by 42% because of our ageing
population. Again, these are all figures from Marie
Curie. It is a significantly growing issue.

In my four years in this place, I have championed the
TUC’s Dying to Work campaign, which calls for
employment rights to be frozen at the point of terminal
diagnosis. This might not be quite the right vehicle for
that, but it does enshrine, at the terrible point when a
person receives that awful diagnosis, that at least a
package of support kicks in for them. I am interested to
hear from the Minister how, if not through this amendment,
that might be done.

Edward Argar: Before I turn to the substance of my
contribution, let me say that I am not aware of the
specifics of the issue that the hon. Member for Nottingham
North raised, but if he writes to me, I will pass it on to
my officials and see whether I can look into it for him.

I am grateful to the hon. Member for Bristol South
for bringing this important discussion on end-of-life
care before the Committee today through her amendment.
Amendment 93 would add a provision to the regulation-
making powers in relation to patient choice, requiring
that any regulations made under the power must make
provision so that anyone with a diagnosis of terminal
illness is offered a conversation about their holistic
needs and their wishes and preferences for the end of
their life. This would include addressing support for
their mental and physical health, wellbeing, financial
and practical matters and social relationships.

Such regulations would require that, where that individual
lacks capacity for such a conversation, it is offered to
another relevant person, and that a relevant authority
must have regard to the needs and preferences recorded
in such conversations in making decisions about the
procurement of services.

It is of course incredibly important that anyone at the
end of their life, whether or not they have been diagnosed
with a terminal illness, has the opportunity to discuss
their needs, wishes and preferences for their future care,
so that they can be fully taken into account. There is
already ongoing work across the health and care system
to support this aim, including a commitment within the
NHS long-term plan to provide more personalised care
at the end of life. There is also a recently updated
quality statement within the National Institute for Health
and Care Excellence on advance care planning.

Furthermore, the ministerial oversight group, which
was recently established following the CQC’s review of
“do not attempt cardiopulmonary resuscitation”decisions
during the covid-19 pandemic, is also developing a set
of universal principles for advance care planning to
further support health and care professionals in having
appropriate and timely discussions with individuals at
the end of life. I hope that the reassurance that I was
able to offer the hon. Member for Bristol South in our
discussion on a previous clause did help.

At this moment, I will pause briefly to join the hon.
Member for Nottingham North and others in paying
tribute to the work of Marie Curie, which does amazing
work day in, day out. Through its work on this, it has
helped to raise, in the context of the Bill, the profile of
this issue.

I should also say to the hon. Gentleman that I recall
his work, when we were relatively new Members in this
place, on the TUC’s Dying to Work campaign. I have
considerable sympathy with the campaign, and I pay
tribute to him for his work back in the days when I was
a Back Bencher and able to engage more directly with
campaigns. I also pay tribute to the TUC for its work in
this area, because it is extremely important. I hope that
he will forgive me if I do not stray into other Departments’
policy remits, but the issues that he was bringing to the
fore were important ones and that continues to be the
case, so it is right that I acknowledge his work.

We know that patient choice is a powerful tool for
improving patients’ experience of care, and we intend to
ensure that effective provisions to promote patient choice
remain. I do not feel that it is appropriate for it to be
written into primary legislation. I am grateful that the
hon. Member for Bristol South said she does not intend
to press the amendment, but she makes her point.
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Karin Smyth: I am grateful to the Minister for his
response. He mentioned the ministerial oversight group
on advanced care planning. Would he be able to indicate
when we will hear from that review—if not now, perhaps
in writing?

Edward Argar: I am happy to write to the hon. Lady
to communicate that information to her.

We know how important patient choice is, and not
just in terms of individual choice, although it is of
course vital in that context, but also in helping drive the
system to continuously improve. We take the view that
it should be determined through regulations. We have
chosen that approach to allow the legislation to be
flexible and to reflect changing priorities and new policies
in relation to patients’ rights to choice.

The shadow Minister raised the process and mechanism
for complaints. The individual would in the first instance
complain to the ICB, as the commissioner and main
body providing and co-ordinating health services in
their locality. If they are not satisfied with that, they
could then escalate that complaint to NHS England. It
is not straight to the top, as we all know through our
casework. We recognise and advise our constituents to
go through the complaints process, and only at the final
stage does it reach Ministers and NHS England or
ombudsmen or other national bodies. That would be
our approach.

Regulations on patient choice have previously been
made under section 75 of the Health and Social Care
Act 2012. Opposition Members will of course be deeply
saddened that that section is being repealed by the Bill,
including its procurement elements. In so doing, the Bill
also revokes the regulations covering patient choice, so
clause 67 ensures that patient’s rights to choice continue
to be protected.

The clause adds similar powers, including those relating
to guidance and enforcement of the standing rules, into
the National Health Service Act 2006, and introduces a
requirement for the Secretary of State to make regulations
on patient choice. The power to make guidance and
enforcement of patient choice will be held by NHS
England, following the planned merger with NHS
Improvement, with the complaints process that I set out
earlier. The clause will give NHS England powers, which
NHS Improvement currently holds, to resolve any breaches
of patient choice.

There is currently a wide range of choices that people
should expect to be offered in the NHS services they
use—for example, choosing a GP and GP practice and
choosing where to go for your appointment as an
outpatient—and the clause will allow for those and
other aspects of patient choice to be preserved. The
clause will make sure that, under the new model, bodies
that arrange NHS services are required to protect,
promote and facilitate the important right of patients
to make choices about who provides those services.

We know that patient choice is an incredibly powerful
tool for improving patients’ experiences of care. The
clause will ensure that effective provisions to promote
patient choice remain, will strengthen existing choice
rights and will continue to make them a requirement of
the decision-making bodies that commission healthcare
services. Without the clause, patients’ right to choice
would be removed along with section 75’s removal.

NHS bodies would not be under duties to protect and
promote patient choice. Clause 67 reinserts the right
and inserts schedule 11.

Schedule 11 provides further details of the powers
given to NHS England to resolve any breaches of the
patient choice requirements imposed on an ICB. It
requires NHS England to publish a procedure outlining
how it will resolve failures of an integrated care board
to comply with patient choice, and lays out the reporting
and appeals process. It also allows NHS England to
treat inaccurate, misleading or incorrect information
from an ICB as failure to comply, which will, I hope,
encourage the full and accurate engagement of an ICB
in addressing a failure.

People should expect to be offered a wide range of
choices, as I have alluded to, and the clause and schedule
will allow for that. NHS England will be able to ensure
that ICBs are required to protect, promote and facilitate
that important and powerful right. We know how important
that is for individuals and for driving the right behaviours
in the system and to improving care.

Mary Robinson (Cheadle) (Con): I am grateful to the
Minister for highlighting this issue with such importance.
We know that patient choice is vital when a person gets
to those end-of-life stages and has a terminal illness.
Could I request that consideration is also given to
timeliness around choice-making? For some people,
particularly those suffering with motor neurone disease,
their disease can move quite swiftly, so timeliness in
those conversations is important. I would be grateful if
consideration could be given to that, and I am heartened
by what I hear from the Minister.

Edward Argar: My hon. Friend is absolutely right
about timeliness, both from the system, in initiating
those conversations, and as something that all of us
need to pay heed to as individuals. Before the pandemic
and before she stood down at the 2019 election, I held
an event in my constituency with the former right hon.
Member for Loughborough, Baroness Morgan of Cotes,
about thinking and making choices early and preparing
ourselves for getting older—things like preparing a will
and powers of attorney. All too often, for very
understandable psychological reasons, many of us do
not want to think about such things, because they are
an intimation of mortality. However, it is important
that as individuals and as a system and a society we
think and plan early, because it can make such a huge
difference to the quality of our older years or the
end-of-life period.

Therefore, if I may, Mr McCabe, I commend clause 67
and schedule 11 to the Committee.

Karin Smyth: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.
Clause 67 ordered to stand part of the Bill.
Schedule 11 agreed to.

Clause 68

PROCUREMENT RELATIONS

Justin Madders (Ellesmere Port and Neston) (Lab): I
beg to move amendment 95, in clause 68, page 61,
line 32, leave out “health care services” and insert
“services required”.
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The Chair: With this it will be convenient to discuss
the following:

Amendment 99, in clause 68, page 61, line 35, at end
insert—

“(1A) The regulations must provide that no contract for the
provision of the services specified in subsection (1)(a) and
subsection (1)(b) may be awarded other than to a relevant
authority unless a formal competitive tendering process provided
for by the regulations has been followed.”

Amendment 96, in clause 68, page 62, line 1, at end
insert—

“(3A) The regulations must—

(a) include the power for integrated care boards to
continue to commission the services provided by an
NHS trust or Foundation Trust without any
requirement for any re-tendering process,

(b) require that, prior to commencing any formal
procurement process for a service provided by an
NHS provider, where the contract value exceeds a
threshold set by the relevant integrated care
partnership, the integrated care board must conduct
a public consultation and publish the business case
for opening the service to a competitive tender
process,

(c) require an assessment to be made of alternative ways of
providing a service using NHS providers before a
contract with a non-NHS provider may be extended
or renewed,

(d) be based on the assumption that the NHS is the
preferred provider of services, and

(e) require providers to pay staff in line with NHS rates of
pay and to provide terms and conditions of
employment at least equivalent to NHS terms and
conditions.

(3B) NHS England must publish a report each year on the
proportion of contracts subject to the regulations which are
awarded to each of NHS, third sector, local authority and
independent sector providers.

(3C) NHS England and each integrated care board must
publish a plan every three years on reducing the provision of
NHS services by private providers and increasing the capacity of
NHS providers to provide those services.

(3D) Integrated care boards must publish, in full and without
any recourse to commercial confidentiality, all—

(a) bids received for contracts,

(b) contracts signed, and

(c) reports of routine contract management.”

New clause 12—NHS as the preferred provider of
NHS contracts—

“(1) The NHS is the preferred provider of NHS contracts.

(2) NHS contracts must be provided by NHS suppliers unless
the NHS supplier is unable to fulfil the terms of that contract.

(3) Where the NHS is unable to fulfil the terms of a contract,
a competitive tender must be held to identify an alternative
provider.

(4) For the purposes of this section—

(a) ‘alternative provider’ means private companies and
independent sector treatment centres, and

(b) general practice and GP-led community services are
NHS suppliers.”

This new clause would establish NHS suppliers of services as the
preferred providers of NHS contracts. Independent sector providers
could hold NHS contracts after winning a competitive tender.

Justin Madders: It is a pleasure to see you in the
Chair this afternoon, Mr McCabe. We have arrived
back at the start: the need to end the bureaucratic,

expensive and ultimately corrosive requirement for
compulsory competitive tendering for health services,
which led the drive from NHS England and its former
chief executive to first ignore the Lansley Act and
ultimately push for its repeal. It turned out that trying
to implement the requirements of that Act gave rise to
all the problems the Opposition foresaw a decade ago.

Has the Minister seen any impact assessment of the
benefits to the NHS of removing the requirements? Is
he able to give us a total amount of the cost to the NHS
of this folly over the past decade? Is he able to quantify
exactly how much public money has been spent on
lawyers and consultants going through all the hoops
that were laid down by Lansley? I am not just talking
about the extra work in putting the contracts out to
tender in the first place, never mind the millions that
will have been spent on defending and justifying decisions
taken from disappointed bidders, which is a big part of
it as well. Let us not forget that, as a result of that
legislation, we had the obscene spectacle of the NHS
being sued by Virgin Care. That certainly was not one of
the benefits trailed by the Government of the time back
in 2012.

2.45 pm

This clause could be called the “we told you so”
clause. It could be, putting it more charitably, the “benefit
of experience” clause. It could also be called the “baby
with the bathwater” clause, because although the end of
competitive tendering is to be welcomed, what is now
lacking are the necessary safeguards to ensure that what
follows is done to high standards and does not replace
one flawed approach with another. That is important
because as things stand the Bill just says that regulations
may be made on procurement. That is just not good
enough. I am referring to the need for us to be clearer
and firm on this, because of a string of dodgy contracts
issued during the pandemic under emergency powers.

I want to draw the Committee’s attention to a few of
the key findings of the National Audit Office report on
this matter to highlight that this is not just some flight
of fancy, but a consistent characteristic of how the
Government have operated during the past 18 months.
The NAO found
“examples where departments failed to document key decisions,
such as why they chose a particular supplier or used emergency
procurement,”

They then compounded that error by failing to
“document their consideration of risks, including how they had
identified and managed any potential conflicts of interest.”

Those are not minor issues; they are fundamentals that
go to the heart of what we want to see from the
Government. We want higher standards of probity; we
want the Government to be free of accusations of
cronyism; we want to ensure transparency; and we want
to ensure value for money. I would like to think that all
Members would support such aims, which is why they
ought to support our amendments.

Amendment 99 sets a very clear baseline that no
contract under this clause can be awarded to anyone
“other than to a relevant authority unless a formal competitive
tendering process provided for by the regulations has been followed.”

As so many said then and say now, there is no evidence
that competition among providers of healthcare in the
sense of a market has had any benefits. The requirements
for a market function simply do not apply to healthcare.
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As was pointed out a decade ago, competition for
services, as opposed to buying consumables such as
tomato ketchup or cream pies, requires at least three
things: an ability to specify in some kind of contractual
way what exactly is being purchased; existing multiple
providers of the service so described who are willing to
sell it; and, crucially for healthcare, the service has to
have high independence from other services, so that any
failures have minimal impact.

There were some interesting contributions from witnesses
in our evidence sessions on the benefits or otherwise of
the 2012 regime. Saffron Cordery of NHS Providers
said:

“one of the things that we really need to look at is the effectiveness
of the current contracting regime, which for certain parts of the
provider sector in particular is incredibly burdensome…If you sit
in a mental health or a community trust, you are subject to a
whole host of retendering, which can have a potentially far-reaching
impact on your trust’s sustainability or the future operation of
key services.”––[Official Report, Health and Care Public Bill Committee,
7 September 2021; c. 53, Q66.]

The attempt to drive a market into our NHS was
perhaps the worst policy mistake of the current era, yet
the warnings were all there. They were just brushed
aside by a determined coalition Government. I am
tempted to say that the Minister should listen to us this
time, even if his predecessors did not a decade ago. The
healthcare system with the highest level of market design
is in the USA. It is also the worst-performing and the
most expensive. The US may have some of the very best
healthcare, but it is for a very, very tiny minority, and
the price for that is paid by everyone else. Why would we
want to emulate the worst?

We do not shed a tear for the end of this era. We
welcome the new era of provider selection. The provider
selection regime comes not from the Bill, but from an
NHS England document that is mostly benign, but does
give scope for improvement. We will, of course, need
the Minister’s views, because the regime will be defined
in regulations, and any guidance issued by NHS England
will, as usual, require the Secretary of State’s approval.

The NHS provider selection regime proposal allowed
for three scenarios, only one of which leads to a competitive
procurement. One allows for the continuation of existing
NHS arrangements, and the expectation is that that will
be by far the most common route; we certainly hope
that is the case. The second allows for a new or changed
service to be placed with a provider, without any competitive
tendering where there is only one possible viable supplier.
The third scenario is the competitive tendering process.
As ever, that is where the devil will be in the detail and
where there is perhaps a requirement for the Minister to
address some well-articulated fears.

Of interest is the proposal that the regime would be
bespoke and would sit outside any formal Government
procurement rules. Can the Minister confirm that my
understanding of that is correct? If it is, perhaps we
could call these the Argar accords. It is also contended
that the NHS bespoke approach would make it impossible
to include the NHS in any trade agreements; at least,
that is what is claimed in the NHS document, which
does not appear in this Bill. Again, if the Minister can
confirm that, that would be welcome.

The old claim was that we could not protect our NHS
because of the nasty EU being in the way. Now that we
are no longer in the EU, we can have whatever procurement

rules we want. If we want the NHS to be the preferred
provider, that is fine. However, it is worth noting that
Scotland rejected any suggestion that the EU was some
kind of obstacle to a bespoke procurement regime a
long time ago—the EU appeared to agree, or at least it
did nothing to stop Scotland doing what it did. Like so
many things that originated from the EU, the rules are
quoted in support or against something only when that
coincides with a Government position.

We hope that the brave new world that we are in
means that the NHS can be protected from trade agreements
and rules imposed from outside the country. It also
needs to be protected from the Government themselves
and the newly emerging fashion for cronyism and the
awarding of contracts to friends and family, without
proper process. If the NHS is going to award contracts
for services funded from the NHS to non-NHS bodies,
there will have to be a far more robust system than we
the one have at the moment, not a weaker system. The
best guarantee of that is enforceable rules, backed by
full openness and transparency.

Our approach is straightforward and summarised in
a few principles that need to be applied. We hope that
this discussion and the amendments will assist the Minister
and the Secretary of State in coming up with an eventual
regime that works for the public and patients, and not
for private interests.

We support the public NHS—an NHS where the
services required are predominately provided by the
NHS or other public bodies. We believe that any lack of
capacity in the NHS to deliver should be addressed by
investments, not by short-term cuts and contracts with
private providers. There have been various pieces of
analysis of the level of private provision in clinical
services in the NHS, which some put at around 25%. A
better analysis would be of value, and we ask the
Minister to commit to undertaking some kind of impact
assessment on the level of private provision two years,
say, after this Bill becomes an Act—probably just in
time for the next reorganisation.

Some think-tanks have urged caution, in that they
would not like the NHS to be an monopoly supplier in a
manner that curtailed innovation or the spread of best
practice. That is a legitimate issue, and there needs to be
some consideration, as with the introduction of the
wonderful best-value regime 20 years ago, of how best
to keep the service under review and to encourage
innovation.

We dispute, as others did in 2011, that the private
sector somehow has a magic that it brings to the table.
Most of our private providers now get their income by
supplying the NHS, using NHS staff and working to
NHS standards—hopefully at NHS prices. That makes
very little sense in terms of where the innovation and
magic comes in. The only innovation would be an
increase in private investors’ profits. So we do not think
that is the route we should be going down in terms of
provision. We would argue for an increase in NHS
capacity, so that there is no need for reliance on the
private sector.

Private providers should provide private health care.
As we have seen in times of major need, they might also
have to assist the NHS with additional capacity. I have
sent the Minister many written questions about the
private sector assistance provided during the pandemic,
but I do not believe—he will correct me if I am wrong—we
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have ever got to the bottom of how many procedures
were performed on NHS patients by the private sector
in that time. As we know, very large contracts were
handed out, and it is difficult to see exactly what has
been received for them, so we do not know whether
value for money was achieved and we cannot ascertain
the average cost of each procedure. I am sure the
Minister would like to be reassured that best value was
achieved. Even if he is not interested in that, the Opposition
certainly are. Will he update us on where the investigations
are up to on that?

We suggest an approach rather like the preferred
provider approach from 2010, where the NHS provides
a service unless there is a good reason why that should
not be the case. That appears to have caused no problems
at all in Scotland or Wales, which went that way many
years ago. However, all services should be reviewed so
that poor service is not tolerated just because it is
publicly provided. Good performance management
and early intervention and support should still be the
recourse when any public service is beginning to become
unsatisfactory. The answer is not to find a private
provider to take it over.

This is a simple enough idea. Core NHS services—clinical
services and those associated with them—defined in
clause 15 should be provided in every area by the NHS
itself. They should not be outsourced or privatised. If a
service is performing poorly, it should be supported and
improved, not sold off to a for-profit alternative that
promises the world and delivers very little.

It is important to note that new clause 12 does not
provide for goods and services. The NHS does not have
to do its own construction, but in-house maintenance
and construction might be cheaper than paying someone
£200 to change a lightbulb, as we have seen in some of
the private finance initiative contracts. The NHS does
not have to build its own servers or manufacture its own
personal protective equipment, but Northumbria
Healthcare NHS Foundation Trust used local businesses
to produce PPE. The NHS does not produce drugs, but
Colchester has its own production unit for some short-life
products. However, we should not let those examples
distract us from the core argument about what the NHS
should do and what it might do.

Innovation, service redesign and new care pathways
should come from within the NHS. The idea of putting
out a tender for innovative solutions has failed totally
on at least three procurements: cancer and end-of-life
care in Staffordshire; the collapse of the £750 million
Cambridgeshire older people’s services contract eight
months into a five-year term, which was also the subject
of a National Audit Office report; and, of course, Circle
at Hinchingbrooke. That NHS hospital, which had
struggled for many years, was run by Circle. It was
claimed that that was a great step forward—up to the
point when it all went wrong, Circle walked away and
the NHS had to step back in. We have had numerous
failure regimes that have tried to find ways to improve
NHS performance, but none was based on the new logic
of collaboration and competition across the patch.

We have also had competition for the whole market.
We saw Virgin awarded a 10-year contract to deliver a
whole range of community care services in a defined
area, which turned supposed competition into another
form of monopoly. That was the worst of all words, and
that is where change is vital. If the NHS cannot outperform

Virgin Care over any period of time—let alone 10 years—
something is very wrong and needs fixing. That might
be through investment, better management or more
intelligent commissioning, but that must be the preferred
approach.

We have also seen the wholesale outsourcing of services
to the likes of Serco and Group 4 in areas such as
ambulance patient transport and a lot of cleaning,
catering and cooking. Again, the Health Service Journal
has many stories about what goes wrong there, such as
the Coperforma contract for an ambulance service based
in a barn that failed to get its patients to critical
appointments. We need to see an end to the dodgy
subcontractors that undermine proper scrutiny and decent
terms and conditions.

The preferred provider is therefore the right approach.
It does not rule out alternative providers; it just says
what our preferred solution is. That does not mean a
free pass in all NHS trusts for all services—they should
always be under appropriate performance management
and review—but occasionally a provider may wish to
exit from some service. Equally, commissioners who
channel the money to the trusts have to monitor delivery
against requirements and will flag up early any concerns.

Where a service cannot be provided by a public body
because the capability or capacity is not there, or could
not be available soon enough, there has to be an option
to go beyond the NHS itself—it may also be that an
existing NHS provider has been shown to be unable,
despite support, to provide what is needed. That has
always been the case and some services have been
provided by the private sector, for well-established reasons.

3 pm

We should give proper consideration here to the huge
contribution made to the NHS by the many small, and
a couple of larger, voluntary and social enterprise
organisations. We would like to see in the new regime an
explicit statement about the value of the third sector.
There should be a specific process that allows not just
for grant funding of the voluntary and social enterprise
partnerships, below some sensible threshold, without
any complex onerous requirements being applied.

If a contract was to be awarded to a third sector
organisation—again, below a sensible threshold—that
could be done without full competitive tendering. When
we get to larger-value contracts, we are then dealing
with large third sector bodies and they cannot be exempted
from proper scrutiny and should not be treated differently
from a private organisation, except in so far as social
value can be part of the assessment of the bid. Does the
Minister accept that there is an argument for some
special consideration and possible encouragement for
the third sector?

More generally, if a proposed service has some features
that require a provider other than the NHS, it is possible
that only one provider can meet the requirements and
so a competitive process is pointless. If this route is
decided uon, the commissioner involved has to publish
the evidence that justifies the decision. But again, no
competitive tendering would be required or indeed helpful,
so some other form of rigour, perhaps with some external
scrutiny, ought to be included. So the third way is the
one where tendering comes in.
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In such cases, there has to be a rigorous regime, at
least as good as the public contract regulations—not
only to protect the NHS, but to protect bidders from
any unfair award. A level playing field should apply to
all. Can the Minster confirm for the record that no
contract above a reasonable threshold that is to be
funded from the NHS will be awarded to any non-NHS
body without a proper open and transparent process,
which must include publishing the proposal to do this
and allowing for representations about the intention?

What we absolutely cannot have is anything like the
suggestion being made by, among others, the British
Medical Association: that contracts will be awarded
without process, as we seen in the past 18 months. In
this case, a full competitive tendering process should be
used that is at least as robust and fair as the public
contracts regulations. The only thing that needs to go
beyond that is more clarity about openness and
transparency. We start from the principle that everything
is in the public domain; if a provider does not like that
requirement, it is free not to bid for the contract.

On the actual tender evaluation process, the rigour of
the public contract regulations is invaluable. The criteria
for awards that used to be the most economically
advantageous had a lot going for them, so long as the
economic value had the wider context and social values
intertwined. Does the Minister agree that more thought
needs to go into the provider selection regime to allow
for better decision making?

All aspects of provider selection, as well as provider
performance management, should be open and transparent
and not subject to any commercially confidential opt-outs.
Well-established rules about what could be disclosed
and when in any contracting are usually ignored by
secretive NHS organisations, as we have found on various
occasions in the past few years. It is also noted that the
proposals in the Bill only refer to “clinical” services; we
wish to see various scope extensions. Sara Gorton of
Unison talked in her evidence about

“how important the whole-team—the one-team—approach had
been during the pandemic and how crucial that had been to
tackling the spread of the virus and the work that the NHS had
done. We think that principle should be extended and placed in
the provider selection regime as well.” ––[Official Report, Health
and Care Public Bill Committee, 9 September 2021; c. 89, Q113.]

That does leave us with the “any qualified provider”
strand of procurement to consider, which has been
applied to many out-of-hospital services. It is assumed
that these are or could be in scope, but we hope the
Minister will provide clarity when he responds. Will
“any qualified provider” still apply and how does it fit
into and sit alongside the new provider selection regime?

One major requirement from us is extending the
scope further than the Bill to include those services such
as cleaning, catering and portering, which are often
referred to as soft facilities management and not classed
as clinical, but which have a significant impact on
patient experience. We often forget that without the
porters, the cleaners and the caterers, none of the
frontline patient experience is really possible. They are
as much NHS heroes as the doctors, nurses and paramedics.
Sadly, that is not always recognised. One of the less
commendable NHS activities in recent years has been
the attempt to outsource non-clinical services, usually
for tax advantages. We support the one-team approach

referred to by Unison, not the fragmentation and
denigration of parts of the team. Will the Minister be
positively inclined to include those services in regulations?

We should also be careful about packaging up services
into a product that forces a tendering process because it
is not clinical. Does the Minister agree that a service
that includes any clinical elements must be regarded as
in scope? As I understand it, there is a danger at the
moment that a contract that was in fact 95% clinical
could still be covered on the basis that only 5% of it was
non-clinical. That certainly would not be in keeping
with the spirit of what we think the Bill should try to
achieve. If we cannot persuade the Minister to extend
the scope to cover non-clinical services, there ought to
be at least some protection for NHS staff.

We have seen numerous examples over the last decade
of back office or other non-clinical services being
outsourced. Trusts that do that sometimes refuse to
disclose their business case and fail to honour the
requirement for a level playing field by excluding the
staff from making their own bids to deliver the services,
and also by excluding solutions such as shared services.
That is an abuse of the proper procurement process and
is a loophole that should be closed, even if the basic
problem is not addressed. Will the Minister agree that
NHS procurements outside the scope of the bespoke
provider selection regime ought to also be looked at? In
any event, it begs the question of how services out of
scope will be dealt with. It would be useful to hear from
the Minister about what assessment he has made of
how many services would be considered out of scope in
the Bill.

Finally, the scope should be extended to cover any
contracts procured by the Department itself. I do not
want to add to the Minister’s workload. If he had
accepted our arguments, that would have been achieved.
The standards on procurement need to apply across the
board. Because the Department’s recent record is poor,
that needs tackling as well. I will not repeat the arguments
about that, but does the Minister accept that a standard
should apply to the Department, too? Can he tell us
exactly what regime covers the Department and its
procurement?

Our proposed new clause 12 makes it absolutely
explicit that the NHS is the preferred provider.
Amendment 96 also confirms that and sets what we
consider to be an essential de minimis requirement for
the process, as well as requiring NHS England and each
ICB to report each year on the proportion of contracts
issued to each different type of provider, together with a
plan every three years on how they intend to reduce
reliance on private providers and therefore increase
NHS capacity. Finally, paragraph (d) of amendment 96
also requires ICBs to be totally transparent about the
awarding of such contracts. We think those are the
minimum requirements and essential ingredients moving
forward.

I end with Dr Chaand Nagpaul’s evidence to the
Committee on why this matter is important. He said:

“Just repealing section 75 without complementing it with the
right tools to ensure collaboration will not work. In fact, the
current arrangements repeal section 75 but do not provide any
safeguards, or rather structural processes, that will, in our view,
allow the NHS to work as a collaborative system.

“The example I will give is that we believe the NHS should be
the preferred provider of care wherever it is capable and wherever
it is available to do so. There is so much evidence. People say:
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‘Does it matter who provides?’ Well, it does matter, and all the
evidence in the last few years has shown repeated examples. Some
of you will remember Circle taking over Hinchingbrooke Hospital.
It is very easy for the private sector to say: ‘You know what? We
will really run the NHS efficiently. We will use all the market skills
we have.’ The NHS does not work like that.”

He also said:

“We forget at our peril the added value, the accountability, the
loyalty and the good will that the NHS provides. We really do.

We only have to look back at the last year. Compare the
vaccination programme run by the NHS and delivered by NHS
staff to Test and Trace. Even with Test and Trace, compare the
£400 million that Public Health England had to the billions that
went to the private sector, and local public health teams reached
97% of contacts compared to 60% for the others. I am saying that
it does matter. Your local acute trust is not there on a 10-year
contract, willing to walk away after two years. It is there for your
population; it cannot walk away. I think that given those things,
we need to make sure the NHS is the preferred provider.”––[Official
Report, Health and Care Public Bill Committee, 9 September 2021;
c. 90, Q113.]

A little later, he added that

“the rules at the moment do not factor in that the NHS provides,
in addition to the service, a complete, full body of care for
patients. The same money would go on a hip replacement in the
private sector. Secondly, there is the training element that I
mentioned earlier. Thirdly, no acute NHS trust can walk away
after two years—it is there to provide care to its population—but
Serco was able to walk away after two years. We have many
examples of private companies that have ended their GP contracts.
Serco left an out-of-hours contract in Cornwall; that does not
happen in the NHS. My local hospital has been there for as long
as I can remember—it cannot walk away. The NHS provides
accountability and duty, but more importantly, it is actually
cost-effective. The staff have national terms and conditions; they
provide huge amounts of good will and work above their contracts.
It just makes sense to be resourcing our NHS. Every time you
take a contract away from the NHS, it is defunding the local
system.”––[Official Report, Health and Care Public Bill Committee,
9 September 2021; c. 98-9, Q136.]

That is quite a long quote, but it is an important one
because it encapsulates perfectly what we are trying to
achieve with these amendments and the new clause.

Karin Smyth: I thank my hon. Friend for a fantastically
thorough, comprehensive and damming indictment on
everything that has come before and for some warnings
about what may face us. I rise because I do not want to
let the moment go without saying goodbye to section 75.
It is what brought me into Parliament, having worked
collaboratively in the local system at that time developing
clinical commissioning. There was broad agreement
before the 2010 election on the direction of travel,
which was completely upturned by the coalition
Government and the fault lies at the doors of both
parties.

The destruction is a warning, though. I am looking
around the room, Mr McCabe; I think that nobody on
this Bill Committee was a Member of Parliament at
that time, apart from your good self. I may be wrong
about that, but it might be the case. What I experienced
working in that service was the horror that Parliament
could produce something that had been so widely warned
about and that would be so disastrous. There was not a
single ounce of support beyond the political agreement
that the coalition formed at that time, which got them
into this terrible position, even with the pause, that
could not be rowed back. That is something that has
helped me as a parliamentarian: what we do here—how

we are sometimes invited to vote by the Whips, the
scrutiny we give to legislation and the judgment we have
to use as individuals—is really important.

Every time we go into the voting Lobby or review
legislation, we should all give serious thought to the
processes in this place—I understand them now, but did
not then—that led to that terrible legislation being
passed. We should find better ways to climb off the
perch when something has gone as far, and as disastrously,
as that legislation did.

There is debate about political interference or
accountability—whatever we call it—when it comes to
the NHS; as I have said before, the huge amounts of
money that parts of the public sector now consume
means we should operationalise quite a lot of that. We
have heard a lot of that from the Minister over the
course of this Bill.

Ultimately, what we have been asked to do is get rid
of something we can all agree to get rid of. However, as
my hon. Friend the Member for Ellesmere Port and
Neston said, we have little idea of what will replace it,
and crucially—the theme we keep coming back to: how
are the patient and public voice empowered in the new
system and how is the local external scrutiny and
accountability in the new system? Again, I refer the
Minister to my helpful amendment about a good
governance commission.

However, the situation does not bode well because, as
the pandemic has shown us, when backs are against the
wall contracts can be put forward, friends and family
can be added to major bodies, and organisations that
play by the rules and go through due process can be
completely marginalised. That has tainted the Government
and all of us as politicians, and we need to get away
from it.

Finally, the disaster of the reforms—the Lansley
Act—was not only about the public waste, time and
opportunity devoted to them; the warnings about pandemics
were there at the same time, in 2010 and 2011 reports.
The system was not developed and not focused on to
how to prepare for the pandemic that we have now
endured. That is the cost of management time and
focus that was put into this sort of outsourcing, regulations
and procurement, and trying to understand them. It
was not focused on patient outcomes as they presented
or on futureproofing the system. That is why we were
not prepared.

We can all dance on the grave of the Lansley reforms
today, with this Bill, which is a good thing. However, I
am afraid that there is deep concern about what follows.
Those reforms should be a lesson to all of us about the
consequences of the very grave decisions that we make
in this place.

3.15 pm

Jo Gideon (Stoke-on-Trent Central) (Con): I have
listened with great interest to the points made by the
hon. Lady and by the shadow Minister, the hon. Member
for Ellesmere Port and Neston, but I do not recognise
my NHS as being a sort of binary choice between
public and private sectors.

During the pandemic, we have seen the incredible
work across sectors; I am glad that the shadow Minister
mentioned the voluntary and community sector, and
charities, because that sector has largely been left out of
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people’s comments. Possibly it was convenient to leave it
out because it shows that the breadth of the NHS
family is more than the NHS itself; it is very much
about everybody working together. For me, that is what
integrated care is all about. I welcome the mention of
the voluntary and community sector.

When we look at NHS procurement, we also need to
focus on prevention as well as on clinical treatments
because the wording of new clause 12 seems to focus
very much on clinical treatments. We all agree, I think,
that the purpose of integrated care is to have a big focus
on the prevention piece, and the NHS family must
surely include the third sector and private sector providers
that are specialists in that area. For me, there is no
conflict.

Edward Argar: I welcome the sentiments underpinning
some of Opposition Members’ comments about our
changes to section 75. I am nothing if not prepared to
listen and be pragmatic, and I am glad that they at least
welcome that aspect of the Bill.

I will address directly a number of Opposition Members’
points. My right hon. Friend—I mean my hon. Friend
the Member for Stoke-on-Trent Central, but it is surely
only a matter of time before she is right honourable—was
absolutely right about the NHS family being wider than
the NHS itself. All these organisations are involved; to
be fair to the shadow Minister, the hon. Member for
Ellesmere Port and Neston, he mentioned the voluntary
sector and particular organisations that have done amazing
work in the past year and a half. In fact, they do that
work every year, and day in and day out, working hand
in hand with the NHS. I put on the record my appreciation
of the independent sector providers for what they have
done during this pandemic to support the pandemic
response.

The shadow Minister asked a very specific question
about what activity had been undertaken, what money
had been spent and what assessments had been made,
including of value for money. I do not know whether I
have written to him already, but a number of colleagues
from across the House have written to me and I have set
out, in broad terms, the number of patient episodes that
have been provided by the independent sector. If he
would like me to write to him in a similar vein, I am very
happy to do so; my officials have heard that commitment
and I will adhere to it. Regarding the broader point that
he made about value for money, cost and how money
has been spent, those details will be published later in
the year in the usual way, when the accounts for the last
year have been audited. They will be published; I make
that commitment to him.

The shadow Minister raised a number of other specific
issues and I will address one head-on before addressing
the substance of the amendments. Essentially, he said
that the NHS should be deemed the preferred provider
by default almost, citing the words of Dr Chaand
Nagpaul. Dr Nagpaul and I have our differences of
opinion, shall I say, but he is an eminent clinician and
performs a very important role, and I put on the record
my respect for him and for the principles that he articulates
on many occasions.

I believe that the key defining feature should be what
delivers the best outcomes for patients, rather than
simply having a default presumption. Now, that may
well regularly be, as Dr Nagpaul asserted, the NHS.

However, I think we should start from the presumption
of what delivers the best services and the best outcomes
for patients.

The shadow Minister asked—I think he asked this,
but if it was the hon. Member for Bristol South I hope
she can forgive me—what regime would apply to the
Department. My understanding is that that would continue
to be the Public Contract Regulations 2015 in the
context of the Department itself. The hon. Member for
Ellesmere Port and Neston suggested that in the next
couple of years we would do the next reorganisation; I
can reassure him that I am not necessarily sticking to
the new Labour playbook of 1999, 2001, 2003—doing
something almost every two years.

The hon. Gentleman’s broader point was about the
involvement of private sector providers. He will be
aware of this, because he knows his NHS and health
history, but one of the key points came in 2004—the
first time the then Government opened up clinical services
to tendering by the private sector, in that case for
out-of-hours services. Again, “any qualified provider”
dates back to 2009, under the title “any willing provider”,
as it then was. It was exactly the same scheme, and all
that happened in 2012 was that the name was changed
from “any willing” to “any qualified” provider; the
scheme was brought in under the Government led by
Prime Minister Brown.

Governments of all complexions have amended and
changed the clinical regime to recognise that there is a
role, as there always has been, for private and voluntary
sector providers and, of course, for the NHS at the
heart of it. None of that puts at risk a taxpayer-funded
NHS that is free at the point of delivery. For the record,
I reassure the hon. Gentleman, as he would expect me
to, that in the context of trade deals the NHS is not for
sale: it never has been, and it never will be.

Turning to the detail of the amendments, amendment 95
would change the scope of the regulation-making powers
in this clause. Currently, these will govern the procurement
of healthcare services for the purposes of the health
service; this amendment would broaden the provision
so that it extends to all services required by the health
service.

The NHS procures many services, but has specifically
asked us to introduce a new, tailored provider selection
regime that would replace section 75 and enable it to
arrange healthcare services in a more flexible manner
and one that fosters integration and collaboration. The
NHS has told us that the current competition and
procurement rules, particularly the PCR 2015 rules, are
not well suited to the way healthcare is arranged in the
context of the services the NHS provides. They create
barriers to integrating care, disrupt the development of
stable collaborations and can cause protracted processes
with wasteful legal and administration costs, while adding
little value to patients or the taxpayer.

Regarding the hon. Gentleman’s specific question, I
am afraid the individual costs over the years since 2012
would have been borne at a local systems level, so I
suspect that they are not agglomerated together in a
national figure. However, I understand his reasons for
asking.

When NHS England consulted on the new provider
selection regime earlier this year, it suggested specific
key criteria to be used in decision making under the
regime, tailored towards the effective arrangement and
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[Edward Argar]

delivery of healthcare services. The proposed criteria
include integration and collaboration, and that services
should protect patient choice and focus on tackling
inequalities. Having a power to introduce procurement
measures specifically for healthcare services will enable
procurement decisions to focus on such tailored criteria,
and to create a regime that works best for the health
service.

However, it is right that non-healthcare services—cleaning
services, administrative services and others—should,
and will, still fall under the PCR 2015 and, in future, the
new Cabinet Office procurement regime, which is currently
being considered. This will ensure that these services are
still arranged in a way that continues to add the best
value to the healthcare system.

We know there may be cases in which it is essential
that a service is procured as part of a healthcare service
contract—I think that was one of the hon. Gentleman’s
points. It is for this reason that we have included the
ability for regulations made under this power to include
provision in relation to mixed procurements, where
other goods and services are procured together with
healthcare services.

We are working closely with the Cabinet Office and
with stakeholders across the health service to ensure
that the regulation of mixed procurements of healthcare
and other services works effectively for the appropriate
arrangement of healthcare services and for the arrangement
of wider public services, with respect to their distinct
characteristics. Should the hon. Gentleman wish to
write to me and ask me to forward his letter to the
Cabinet Office to ensure it is cognisant of his views, I
am happy to do that.

Amendments 96 and 99 and new clause 12 in effect
make statutory NHS providers and general practitioners
the preferred provider of NHS-funded services, but our
intention is not quite as rigid as what the hon. Gentleman
would wish. As I have said, the vast majority of NHS
care has and will continue to be provided by public
sector organisations, but successive Governments of all
political affiliations have allowed the NHS to commission
services from the private and voluntary sector, to improve
accessibility and experience for patients, to increase
capacity swiftly or to introduce innovation.

It is the strong view not just of this Government but
of the NHS that local commissioners are the best
people to determine what services a local population
needs. The best interests of patients, the taxpayer and
the population, rather than dogma or ideology, should
guide those decisions, and that is what this Bill aims to
deliver. I know that the hon. Gentleman is certainly not
dogmatic—he may be ideological, but he is certainly
not dogmatic—so I hope he appreciates the sentiment
behind that statement.

Amendment 99 would mean that a contract for the
provision of healthcare services could not be awarded
to a body other than a relevant body as defined in the
clause unless a full formal competitive tendering process
had been followed. This requirement would need to be
set out in the regulations made under proposed new
section 12ZB.

Amendment 96 would require that regulations include
the power for ICBs to commission services provided by
an NHS trust or foundation trust without retendering.

Regulations would also need to require an ICB to
conduct a public consultation and publish a business
case where it wished to put out to competitive tender a
service currently provided by an NHS provider for
contracts over an agreed value. They would also need to
require an assessment to be made of alternative ways of
providing a service using NHS providers before a contract
with a non-NHS provider were extended or renewed. It
would require any procurement regulations to be based
on the assumption that the NHS is the preferred provider.
Regulations would also need to add a requirement on
providers to pay and provide terms and conditions of
employment to their staff that are at least in line with
those of the NHS.

In addition, the amendment would require NHS
England to publish a report on the proportion of contracts
subject to the regulations made under the new power
that are awarded to different types of providers, and
would require both NHS England and ICBs to publish
a plan for reducing private providers’ provision and
increasing the capacity of NHS providers to provide
those services. As the shadow Minister set out, it would
require ICBs to publish in full bids received for contracts,
contracts signed and reports of contract management.

By way of context, the NHS has told us that the
current competition and procurement rules are not well
suited to the way healthcare is arranged. That is why we
are creating a new provider selection regime that provides
greater flexibility, reduces bureaucracy on commissioners
and providers alike, and reduces the need for competitive
tendering where it adds limited or no value. I fear that
the amendments would start reimposing a degree of
that bureaucracy. The absence of competitive tender
processes does not mean an absence of open, transparent
and robust decision making. Our proposed new regime
is designed to allow transparency, scrutiny and due
diligence in decision making, but without all the barriers
and limitations associated with running full tender exercises.

NHS England has laid out a series of reasons in its
public consultation why competitive tendering may not
be suitable in every case. We do recognise the value of
competition in particular cases, but this is about introducing
an element of greater flexibility, rather than rigidity.
NHS England has proposed that, having considered a
set of key criteria, the decision-making body may have
reasonable grounds for choosing either to continue with
the incumbent provider where it is doing a good job and
the service is not changing, or alternatively, where the
service is changing, of selecting one provider or group
of providers or of course holding a competitive tendering
process.

Structuring the new provider selection regime around
such criteria will ensure that the factors taken into
account by commissioners are those relevant to the
health service, while still retaining flexibility in the types
of provider from which commissioners can commission.
Amendment 99 would mean that these regulations go
further than the existing rules under the PCR 2015.
Those regulations allow for an exception to competitive
tendering where competition is absent for technical
reasons, but this provision would not allow for that, nor
for an exception in relation to a procurement for an
extremely urgent case.

Transparency was a keen concern of the hon. Gentleman.
Regulations and statutory guidance made under new
clause 68 will set out rules to ensure transparency and
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scrutiny of decisions to award healthcare contracts
under the new provider selection regime. The regulation-
making powers specifically allow for the imposition of
requirements for the purposes of ensuring transparency
and fairness in arranging services, which will allow us to
design a regime to ensure open, transparent and robust
decision-making, including requiring decision-making
bodies to keep records of the rationale for their decisions.

We do not consider it necessary to publish all bids
received for contracts or the detailed content of all
contracts. Doing so would have the potential to prejudice
the commercial interests of the parties involved, including
NHS commissioners and providers as well as those
bidding.

We consider these amendments to be unnecessary.
Indeed, we fear that they might actively undermine
what the NHS is telling us it needs from the private
selection regime to secure high-quality, safe and good-value
services. Therefore, I hope that I might tempt the hon.
Members not to press their amendment to a vote. I have
a feeling, though, that we might face a Division on it in
the near future.

Let me move briefly to the clause 68 stand part
debate. The clause inserts a new section, 12ZB, into the
National Health Service Act 2006.

The Chair: I think we want to stick with the amendments.

Edward Argar: And then we will discuss clause 68 stand
part separately?

The Chair: Yes.

Edward Argar: In that case, I nudge the Opposition to
consider withdrawing their amendment, but I may be
unsuccessful.

3.30 pm

Justin Madders: I picked up some interesting points.
There was, I think, some common ground with the
Minister about the mistakes of the past. From the
contribution of my hon. Friend the Member for Bristol
South, I think we have found one positive aspect of
section 75, which is that it brought her to this place. At
last, there is something positive to say, because we do
not mourn its passing. As she said, at the time, not a
single ounce of support existed for those rules outside
of the coalition Government, but we will not go over all
the old ground again.

In his response, the Minister talked about the “any
qualified provider” regime that was introduced in 2009.
My understanding is that, had we been successful at the
2010 election, we would have moved to “a preferred
provider”, but, of course, when we look at the commitments
made in 2010, we can forget David Cameron’s promise
not to reorganise the NHS. We will see whether the
Minister’s promises in respect of that are as robust.

The Minister says that what matters is the best outcome
for patients, and we absolutely agree with that. We think
that the best outcome for patients will be stability and a
regime in which the NHS is the preferred provider, because
all the evidence points to better outcomes for patients.

I am grateful to the Minister for not characterising
me as dogmatic, because I do not wish to be. I wish to
be pragmatic. The idea of putting into the Bill some
requirements about what we expect from the regulations
is a perfectly reasonable position to take, but until we
see those regulations, we cannot be sure about what
they will include. By supporting the amendment, what
we hope to include is a base position that injects a
degree of transparency, which is what has been lacking
over the past 18 months, and the Bill clearly fails to
refer to any particular issues in that regard. Our view is
that the purpose of this Bill should be to reinforce the
NHS—to bolster it—by using a preferred provider,
which is why we wish to put our amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 4, Noes 8.

Division No. 15]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth

Davies, Dr James
Double, Steve
Gideon, Jo
Robinson, Mary

Question accordingly negatived.

Amendment proposed: 99, in clause 68, page 61, line 35, at
end insert—

“(1A) The regulations must provide that no contract for the
provision of the services specified in subsection (1)(a) and
subsection (1)(b) may be awarded other than to a relevant
authority unless a formal competitive tendering process provided
for by the regulations has been followed.”—(Justin Madders.)

The Committee divided: Ayes 4, Noes 8.

Division No. 16]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth

Davies, Dr James
Double, Steve
Gideon, Jo
Robinson, Mary

Question accordingly negatived.

Amendment proposed: 96, in clause 68, page 62, line 1, at
end insert—

“(3A) The regulations must—

(a) include the power for integrated care boards to
continue to commission the services provided by an
NHS trust or Foundation Trust without any
requirement for any re-tendering process,

(b) require that, prior to commencing any formal procurement
process for a service provided by an NHS provider,
where the contract value exceeds a threshold set by
the relevant integrated care partnership, the integrated
care board must conduct a public consultation and
publish the business case for opening the service to a
competitive tender process,
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(c) require an assessment to be made of alternative ways of
providing a service using NHS providers before a
contract with a non-NHS provider may be extended
or renewed,

(d) be based on the assumption that the NHS is the
preferred provider of services, and

(e) require providers to pay staff in line with NHS rates of
pay and to provide terms and conditions of
employment at least equivalent to NHS terms and
conditions.

(3B) NHS England must publish a report each year on the
proportion of contracts subject to the regulations which are
awarded to each of NHS, third sector, local authority and
independent sector providers.

(3C) NHS England and each integrated care board must
publish a plan every three years on reducing the provision of
NHS services by private providers and increasing the capacity of
NHS providers to provide those services.

(3D) Integrated care boards must publish, in full and without
any recourse to commercial confidentiality, all—

(a) bids received for contracts,

(b) contracts signed, and

(c) reports of routine contract management.”—(Justin
Madders.)

The Committee divided: Ayes 4, Noes 8.

Division No. 17]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth

Davies, Dr James
Double, Steve
Gideon, Jo
Robinson, Mary

Question accordingly negatived.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I will be brief because we covered key
aspects of clause 68 in debates on the amendments. The
clause inserts proposed new section 12ZB into the NHS
Act 2006. Section 12ZB allows the Secretary of State to
make regulations setting out the regulatory framework
for the procurement of healthcare services, to better
meet the needs of the NHS.

Section 12ZB provides further information about the
content of those regulations. They may contain provision
in relation to the objectives of procurement, and they
may contain provisions ensuring transparency, fairness
and effective management of conflicts of interest, as
well as provision for the purpose of verifying compliance
with the regime. The new section also allows for NHS
England to publish guidance about compliance with the
new procurement requirements to which relevant authorities,
as defined in the section, must have regard.

The NHS has sent us a clear message that the current
regime for arranging healthcare services is not working.
It is confusing, overly bureaucratic and does not fully
support the integration and efficient arrangement of
services and collaboration in the best interest of patients,

which, of course, run through the Bill like a golden
thread. Through the clause, we will develop a new
provider selection regime for the NHS and public health—a
bespoke NHS regime that will give the NHS and local
government more discretion over how they arrange
healthcare services. Informed by the consultation run
by NHS England earlier this year, it will aim to enable
collaboration and collective decision-making—recognising
that competition is not the only way of driving service
improvement. It will aim to reduce bureaucracy on
commissioners and providers alike, and to remove the
need for competitive tendering where it adds limited or
no value.

We recognise that in many cases competition can be
beneficial for procurement. Where a competitive tender
is the best way for an NHS commissioning body to
secure value and quality in its healthcare provision, it
will be used. However, it will no longer be the default
that contracts in the NHS are automatically put out to
tender. All decisions about provider selection will continue
to be made in an open and transparent way, considering
key criteria and applying them to decision making, in
the best interests of patients and the taxpayer. I commend
the clause to the Committee.

Justin Madders: I will not repeat all my comments
from earlier, to save the Committee’s time. I have two
remaining specific questions, which I hope the Minister
can address. The clause says that regulations “may” be
produced. Can he state for the record that there will be
regulations? Can he also give us some indication of
when they are likely to be made and when they are likely
to take effect?

Edward Argar: I can reassure the hon. Gentleman
that “may” is the technical language used in drafting
such legislation, but we intend that they will be made. I
am afraid I will disappoint him on the second part of
his question, because I would not presume to say exactly
when; that will be down to the passage of this legislation
and then the usual wait and the discussions through the
usual channels on securing an appropriate slot for the
regulations. I hope I have given the hon. Gentleman a
modicum of reassurance.

Question put and agreed to.

Clause 68 accordingly ordered to stand part of the Bill.

Clause 69

PROCUREMENT AND PATIENT CHOICE: CONSEQUENTIAL

AMENDMENTS ETC

Justin Madders: I beg to move amendment 97, in
clause 69, page 62, line 26, at end insert—

“(1A) In the National Health Service Act 2006,
in section 272(6), after paragraph (za), insert the following
paragraph—

‘(zaa) regulations under section 12ZB,’”.

This amendment would require a draft of procurement regulations
under new section 12ZB of the National Health Service Act (inserted
by clause 68) to be laid before, and subject to approval by resolution of,
each House of Parliament.

I will not detain the Committee long on this amendment.
Following on neatly from our previous discussion, it
requires that the regulations, which I am now assured
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will be produced, are subject to a resolution of approval
by both Houses. I do enjoy spending time in Delegated
Legislation Committees with the Minister, and I hope
we will be able to do that again as a result of this
amendment’s being accepted.

Edward Argar: I am, as ever, grateful to the hon.
Gentleman. The amendment would require a draft of
procurement regulations under new section 12ZB of the
National Health Service Act to be laid before, and
subject to approval by resolution of, each House of
Parliament. As set out in our delegated powers
memorandum, the powers created by clause 68 amend
the NHS Act 2006. In line with the vast majority of
regulations made under that Act, these powers will be
subject to the negative procedure in section 272(4) of
that Act.

As demonstrated by the passage of the Health and
Social Care Act 2012, there is significant parliamentary
interest, both in this House and the other place, in the
rules for determining how healthcare services are arranged.
However, it is vital that we strike the right balance
between democratic scrutiny and operational flexibility.
The negative procedure provides that balance, ensuring
transparency and scrutiny, while also providing sufficient
flexibility to ensure that the regulations continue to
drive high-quality services and value for money.

We have consulted extensively on the proposals for
these regulations to ensure that we are delivering the
flexibility, transparency and integrated approach that
the NHS has asked for. The engagement exercise undertaken
in early 2019 collected views from across the health
sector, and the proposals put forward by NHS England
around procurement gained widespread support, with
79% of respondents agreeing or strongly agreeing with
the proposals.

Earlier this year NHS England consulted on further
detail of the proposed regime that should apply when
healthcare services are arranged in future, following
removal of the current requirements. NHS England
received a range of responses from NHS national and
representative bodies. In addition to written feedback,
it met NHS colleagues and external stakeholders. We
have been and continue to be as transparent as possible
in our approach to these proposals. Therefore, I suggest
that the hon. Gentleman amendment’s is unnecessary.

Justin Madders: In the light of the Minister’s comments,
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I will be very brief. The clause will
remove the specific healthcare procurement rules that
currently apply to NHS commissioners when arranging
clinical healthcare services. Specifically, it will repeal
sections 75 to 78 and schedule 9 to the Health and
Social Care Act 2012 and revoke the National Health
Service (Procurement, Patient Choice and Competition)
(No.2) Regulations 2013. It also makes other minor,
consequential amendments in relation to these changes
and the introduction of the power to make a new
provider selection regime for procurement of healthcare
services under clause 68.

3.45 pm

The NHS has told us that it is wasting precious
resources on unnecessary tendering processes. It has
told us of the frustration about the time and bureaucracy
involved in procuring services or infrastructure. Therefore,
we believe it is crucial to replace those processes with a
new, more flexible system, to ensure that competitive
tendering takes places only where it is in the best
interests of patients and the taxpayer. Without this
clause, the existing procurement processes would continue
to apply to the NHS.

Question put and agreed to.

Clause 69 accordingly ordered to stand part of the Bill.

Clause 70

DUTY TO PROVIDE ASSISTANCE TO THE CMA

Question proposed, That the clause stand part of the Bill.

The Chair: With this it will be convenient to discuss
the following:

Clauses 71 and 72 stand part.

That schedule 12 be the Twelfth schedule to the Bill.

Clause 73 stand part.

Edward Argar: I will try to be as brief as I can, while
giving the Committee the information it wishes to have.

This package of measures is aimed at promoting
collaboration in the NHS, reflecting a shift towards
integration between commissioners, providers and other
partners as a way of improving the healthcare people
receive. Clause 70 allows for the removal of Monitor
and the Competition and Markets Authority’s duties to
co-operate in the exercise of their functions as concurrent
competition regulators. Instead, they are replaced with
a duty on NHS England to share regulatory information
with, and provide assistance to, the CMA where the
CMA requires it to exercise its functions.

Clause 71 removes the Competition and Markets
Authority’s role in reviewing mergers solely involving
NHS foundation trusts, NHS trusts or a combination
of both. The CMA has led a number of investigations
into NHS provider mergers or acquisitions in recent
years. Although it has approved all but one merger, the
investigations have been costly and time-consuming for
the organisations involved.

We recognise the CMA’s important role in investigating
alleged infringements of competition law and particular
markets if it sees issues for consumers with reducing
competition. However, as has been alluded to, the NHS
is not a true market, and it has become clear that the
CMA is not the right body to review NHS mergers.
Instead, NHS England will continue to review all NHS
provider mergers to ensure they have clear benefits for
patients and the taxpayer. The CMA will retain its
merger control powers in relation to the private healthcare
and pharmaceutical industries, where competition plays
a greater role. The NHS should be able to make decisions
about provider mergers itself. Without this clause, NHS
provider mergers will still be subject to costly, time-
consuming investigations.

Building on the experience of the last few years, the
Bill will clarify the central role of collaboration in
driving performance and quality in the system. As part
of that, under clause 72, we are looking to remove
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Monitor’s role as a concurrent competition regulator.
However, although we are removing Monitor’s competition
regulation functions, it is right that NHS England should
continue to share regulatory information with and provide
assistance to the CMA so that the CMA can carry out
its functions. The clause will ensure that the CMA has
the information and assistance it needs to do that in
respect of its competition functions to prevent anti-
competitive behaviour in the wider sector. That will
ensure that the CMA can continue to make sure that the
healthcare sector works for consumers, patients and the
taxpayer.

The clause removes Monitor’s competition functions,
which it exercises concurrently with the CMA. It also
inserts schedule 12, which makes consequential amendments
in relation to the removal of Monitor’s competition
functions. The Health and Social Care Act 2012 allowed
Monitor to exercise some of the functions that the
CMA holds under the Competition Act 1998 and the
Enterprise Act 2002, but solely in relation to the provision
of healthcare services in England. Those included powers
to take action on anti-competitive agreements and conduct
in the sector and powers in relation to mergers in the
sector.

The Bill will enhance collaboration between different
NHS commissioners, providers and local authorities.
We therefore expect that NHS England’s primary role,
following its merger with Monitor, will be to support
commissioners and providers to deliver safe, effective
and efficient care, rather than to act as an economic or
competition regulator.

While competition will continue to play an important
role, including through patient choice and the new
provider selection regime, it is right that the duties and
role of the merged NHS England give greater weight to
fostering collaboration and integration rather than enforcing
competition, and that competition regulation is left to
the CMA. The concurrent competition duties and functions
of Monitor should therefore be removed. Schedule 12,
inserted by clause 72, makes the necessary consequential
amendments to take account of the removal of Monitor’s
competition functions. The clause allows NHS England
to work collaboratively with organisations to deliver the
best possible services to patients.

Finally, clause 73 removes the CMA’s role in reviewing
contested licence conditions. The licence conditions
have not changed substantially since they were first
agreed in 2013. However, NHS England and NHS
Improvement’s oversight of the NHS has changed
significantly. Their primary role is to support the delivery
of safe, efficient and effective care. The merged NHS
England, as provided for under this Bill, should be able
to set its own licence conditions for providers and
regulate providers of NHS services without needing to
refer matters to an external competition regulator such
as the CMA.

NHS England will remain under duties to consult
with local organisations on revised licence conditions.
That, alongside the removal of the CMA’s review functions,
ensures that any decisions remain in the interests of the
NHS as a whole. In addition, NHS England’s accountability
arrangements to the Secretary of State and Parliament
offer a further safeguard against disproportionate changes
to licence conditions. Sufficient safeguards, such as

those that I have mentioned, ensure that providers have
input into any proposed changes, without the need for
oversight from a third party.

We therefore believe that these measures deliver the
changes that the NHS has been asking for to help it
deliver the long-term plan and recover from the pandemic.
I therefore commend them to the Committee.

Justin Madders: I will not detain the Committee long,
but perhaps we need a minute to pause, because, as my
hon. Friend the Member for Bristol South said on
Tuesday, this marks the end of an era. Monitor is gone,
competition is no more, and procurement is gone—I
think—and become bespoke, to be determined in more
detail in the regulations. Perhaps even more stark is the
fact that ICBs now have providers on the board, having
jettisoned the GPs, and that NHS England is now both
an actual commissioner and a systems manager for
both commissioners and providers. It feels like we are
going back to the future.

As the Minister said, these clauses end the role of the
Competition and Markets Authority. This is the final
nail; it is perhaps the final recognition that the wild
promises made about the 2012 Act have failed to achieve
what they said they would. The expectations that Lansley
set out back then have failed to produce any desirable
results. I do not know whether Government Members
wish to shed a tear at this point for the end of these
measures, but, for Opposition Members, health is not a
commodity; it is a right. Health is not a product, and
the NHS is not—and never can be—a market.

As we see the end of the ideological attempt to create
a market, Opposition Members cheer the bidding into
history of this failed experiment, which should never
have occurred. Turning to the actual substance of the
clauses, as the Minister set out, they do what is necessary
to achieve that aim.

Question put and agreed to.

Clause 70 accordingly ordered to stand part of the Bill.

Clauses 71 and 72 ordered to stand part of the Bill.

Schedule 12 agreed to.

Clause 73 ordered to stand part of the Bill.

Clause 74

SPECIAL HEALTH AUTHORITIES: REMOVAL OF

3 YEAR LIMIT

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 75 and 76 stand part.

Edward Argar: Clauses 74, 75 and 76 repeal the
three-year time limit on special health authorities, restate
the requirements for special health authorities and NHS
trusts to keep proper accounts and records, and repeal
the powers of the Secretary of State to make a property
or staff transfer scheme.

Together, along with the provisions in the Bill to
merge NHS England and NHS Improvement and the
powers we will discuss in part 3 of the Bill in a few
weeks’ time, these technical changes will help ensure
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that we have flexibility in the arm’s length body landscape
to support the delivery of a world-class healthcare
system.

Clause 74 repeals legislative provisions that currently
impose a three-year time limit on any newly established
special health authority. When the three-year time limit
was initially imposed under the Health and Social Care
Act 2012, it was envisaged that any future special health
authority would have time-limited functions and therefore
be temporary in nature. This has not proved to be the
case.

The NHS Counter Fraud Authority is the only special
health authority created since the time limit was introduced.
The Government consider it unnecessary for the NHS
Counter Fraud Authority, or any other special health
authorities that are established in future, to undergo the
process of extending their lifespan every three years. As
well as repealing the time limit, the clause sets out
changes to the statutory instrument used to create the
NHS Counter Fraud Authority, to reflect the fact that
there is no longer an abolition date.

Clause 75 simply tidies up provisions in the current
legislation in respect of requirements to keep accounts.
It restates the requirements for special health authorities
and NHS trusts to keep proper accounts and records. It
also restates a number of requirements in relation to the
auditing and publication of accounts. This clause does
not create any change in existing arrangements.

Finally, clause 76 abolishes powers taken in the Health
and Social Care Act 2012 to transfer property, rights
and liabilities from bodies abolished or modified by that
Act. Those powers are now spent, so we are removing
the clause to ensure neatness of the statute book, especially
as a number of bodies in the 2012 Act are being
abolished by this Bill. However, we have retained the
ability to make transfer schemes in respect of previously
transferred property and rights.

The Bill allows property, rights and liabilities that
have been transferred previously under section 300(1),
to subsequently be transferred to a Minister of the
Crown, NHS England, an integrated care board, an
NHS trust or foundation trust, or a qualifying company.
That will ensure clarity that rights, property and liabilities
are properly allocated and maintained, and not lost to
the NHS.

These technical changes will support the wider intentions
of the Bill to have a flexible and responsive national
architecture for managing the healthcare system. I therefore
propose that these clauses stand part of the Bill.

Justin Madders: I will not detain the Committee for
long. We are enjoying the Minister’s conversion as
regards the folly of the 2012 Act, this being another
example of things not turning out as originally envisaged.
As he said, these clauses are necessary and we will not
oppose them.

Question put and agreed to.

Clause 74 accordingly ordered to stand part of the Bill.

Clauses 75 and 76 ordered to stand part of the Bill.

Clause 77

ABOLITION OF LOCAL EDUCATION AND

TRAINING BOARDS

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Clause 77 is a relatively short clause,
which seeks the abolition of local education and training
boards—these committees of Health Education England
will, by the provisions of the clause, be abolished. In
consequence, as set out in the legislation, we amend the
Care Act 2014 to reflect this abolition. This is a substantive
provision, but it is of a technical nature, to reflect the
evolution of the provider landscape. I propose to make
no further comments at this stage, but I suspect the
shadow Minister may wish me to respond.

4 pm

Justin Madders: I have a couple of questions for the
Minister. We would more accurately describe this as a
reflection of the reality on the ground, and how local
education and training boards have not really been the
vehicle for change that they might have been. Their
original rationale was to

“build a system that is responsive to the needs of employers, the
public and the service at local level.”

It seems odd that this is happening, given that the thrust
of the rest of the Bill is to increase local autonomy, but I
understand that the regional people boards will be
taking up the majority of the slack. It raises the question
of how exactly the undoubted variation in recruitment
and training needs within ICBs and regions will be
addressed, and how ICBs will interact. I would like to
hear from the Minister about that. There is also a
concern from the British Medical Association that this
could mean the loss of dedicated local support systems
for GP trainees, and there is some need for clarity on
how that function will be met.

Edward Argar: The shadow Minister is right in surmising
that once LETBs are abolished, their functions will be
discharged by HEE directly in the manner he has set
out. On his specific questions, HEE will continue to
have responsibility for workforce planning and will
engage with regional people boards, integrated care
boards and the regional directorates of NHS England
to carry out this function. Those responsibilities will be
set out in a report that we will publish describing the
system for assessing and meeting the workforce needs of
the health service in England, as debated in relation to
clause 33—to which we may yet return, either on the
Floor of the House or in the other place.

We are not removing local or regional workforce
planning from the statute, as the hon. Gentleman suggested;
HEE will continue to have responsibility for that workforce
planning. The LETBs were sub-committees of HEE
and reported to the HEE board in any case, so clause 77
just removes some of the rigidity in respect of how HEE
had to operate. As is the theme throughout this legislation,
this clause seeks to give a greater degree of flexibility
and permissiveness to allow the system to adapt to
changing needs. On that basis, I ask that it stand part of
the Bill.

Question put and agreed to.

Clause 77 accordingly ordered to stand part of the Bill.

Clause 78

HOSPITAL PATIENTS WITH CARE AND SUPPORT NEEDS:
REPEALS ETC

Alex Norris: I beg to move amendment 98, page 68,
line 22, at end insert—

493 49423 SEPTEMBER 2021Public Bill Committee Health and Care Bill





[Alex Norris]

“(2A) A social care needs assessment must be carried out by
the relevant local authority before a patient is discharged from
hospital or within 2 weeks of the date of discharge.

(2B) Each integrated care board must agree with all relevant
local authorities the process to apply for social care needs
assessment in hospital or after discharge, including reporting on
any failures to complete required assessments within the required
time and any remedies or penalties that would apply in such
cases.

(2C) Each integrated care board must ensure that—

(a) arrangements made for the discharge of any patient
without a relevant social care assessment are made
with due regard to the care needs and welfare of the
patient, and

(b) the additional costs borne by a local authority in
caring for a patient whilst carrying out social care
needs assessments after a patient has been discharged
are met in full.

(2D) The Secretary of State must publish an annual report on
the effectiveness of assessment of social care needs after hospital
discharge, including a figure of how many patients are
readmitted within 28 days.”

Clause 78 is the final clause of part 1, but it is an
important one, and we hope that the amendment improves
it. I will be interested to hear the Minister’s views. This
all relates to discharge to assess, where patients are
discharged from hospital into the community setting
and have their care needs assessed at home, or wherever
they have gone from hospital, rather than waiting to be
discharged from hospital and having to stay there longer
than they clinically need to before the assessment takes
place. Importantly, this is something that has been
trialled during the pandemic. There is a lot of vulnerability
at that point, and this process will matter to a lot of
people. It is right that we give it proper consideration,
and I think we ought to tighten it up.

I will confess that I have gone back and forth on the
principle of discharge to assess, and I have had this
conversation with colleagues in recent months. When
the Bill was published, my first instinct on this clause, as
former local authority social care lead, was a negative
one. I felt—I still have this lingering doubt—that there
was a real risk of patients essentially being parked in the
community to the detriment of their health, with the
obligation and cost put on local authorities. Of course,
in many cases, some of that will be borne by continued
healthcare funding. However, in the end that will become
a local authority responsibility for each individual, and
there will be a significant risk of them being readmitted
shortly afterwards.

Local authorities are already scandalously underfunded
to meet the social care needs of their population. Adding
some of the most vulnerable people to that list and to
the quantum of need that needs to be met will add
greater risk, so I have serious reservations. This is not a
conceptual debate, and that makes life easier; we have
evidence to work with. Through no one’s planning, we
have essentially run a de facto pilot scheme during the
pandemic, so we know of what we talk. We have a sense
of what is going on on the ground, and clause 78 will
put it on a permanent footing.

On matters relating to local government, I always fall
back on my former colleagues in local government.
Their views on this are very clear, and I have had this

conversation with them a lot. It always ends up with me
saying, “Are you sure?” However, we should not miss
their evidence. They say:

“The repeal of legislation related to delayed discharges is good
news. This paves the way for the continuation of discharge
arrangements which have worked well during the pandemic. The
emerging evidence is that going home straight from hospital is
what people want.”

I can certainly understand that. They also want greater
clarity on the future of this de facto pilot from next
month, in the interregnum between when the Bill becomes
law and when the funding runs out next month. That is
a very reasonable request, and I hope the Minister can
respond. The strength of feeling from local government
colleagues—our experts by experience—cannot be ignored,
and that is why we are seeking to improve rather than
prevent this innovation. It does need improving.

Important concerns were raised in the written evidence
from Carers UK, which says:

“Under the CC (Delayed Discharges, etc.) Act 2003 a carer’s
assessment can be requested and if so, a decision must be made
about what services need to be provided to the carer, whether by
social services or a consideration by the NHS, to ensure that the
‘patient is safe to discharge’.”

That will be repealed by clause 78. However, they will
still be able to fall back on the Care Act 2014, so the
carer will get a carer’s assessment under that if they
wish. Presumably, that will now take place post-discharge.
That is quite a significant change. A great deal of
people will become family carers overnight. They might
not be conscious that that will happen, but before
anybody has made any assessment of their capability to
do so, they will quickly find themselves operating as
family carers for very vulnerable people immediately
post discharge. By the time they get the carer’s assessment,
they may well have been struggling to cope for a significant
period of time. That could have some dreadful
consequences, which is why amendment 98 states that
there must be an assessment within two weeks. Obviously,
we would want it much more quickly than that, but two
weeks is a bare minimum backstop.

I do not think that this is catastrophising. According
to research that Carers UK submitted, 26% of carers
had not been consulted about discharge before the
discharge of the person they care for, and a third were
consulted only at the last minute. I do not think that is
setting families up to succeed. If the Minister thinks
that that will get better as a result of these innovations,
we would welcome that, but I would like to understand
why he thinks that might be the case and how the
situation will look better. Carers UK recommends putting
greater responsibility on the integrated care board to
have oversight of how discharge to assess is working for
the individuals in their care and across their footprint
more generally. That is what we have sought to recommend
with amendment 98.

The concerns of Carers UK are echoed by the British
Association of Social Workers, and social workers, like
family carers, have first-hand experience of the trial.
The association worries about there being a move away
from the fundamental point that the wellbeing principle
is uppermost, and its evidence is concerning:

“A survey of Social Workers conducted in December 2020
involved in hospital discharges highlighted that the vital contribution
of social work in the multidisciplinary team was being marginalised
by the medicalisation of people’s journeys out of hospital. Most
importantly, social workers felt that the voice of the individual
was lost”.

495 496HOUSE OF COMMONSPublic Bill Committee Health and Care Bill









It is quite significant to say not only that skilled staff
would not be able to play their normal role in the
process but that the individual’s voice would not be
there.

The worst manifestation of the provisions in the
clause would be for it to be in the system’s interest to
move people out of hospital, because that would then
be the priority. We need to make sure that that is not the
case. The British Association of Social Workers would
rather that the clause was not in the Bill at all, but we
have not gone that far and have sought to improve it by
putting a maximum two-week wait time in the Bill. That
would be prudent. The amendment would also centre
the integrated care board in the management and oversight
of the process. If the integrated care board is to act as a
system leader and integrator, surely such a system process—
this is the ultimate system process—that touches on the
borders between institutions ought to be within its
purview. Otherwise, where will the oversight come from?
Who will hold the different parts of the system to
account?

I hope that the Minister addresses the concerns I have
expressed, because this is an important and, in the
plainest-speaking sense, risky decision. There are ways
to mitigate that and we have suggested a good one in
the amendment. I am keen to hear the Minister reflect
on that.

Karin Smyth: I echo the comments of my hon. Friend
the Member for Nottingham North. We discussed this
when the Bill hit the Vote Office, because from a system
management point of view I saw this change as a
positive move. It was necessary in the system to increase
the flow out of hospitals, particularly in the pandemic.

We talk about flows out of hospitals, but we are
really talking about individuals—our nearest and dearest.
During the summer, my husband and I were both
responsible for supporting my mother and my mother-in-law
in and out of the system, and my mother-in-law was
part of the discharge to assess programme. This is not
the place for me to rehearse the traumas of becoming,
as my hon. Friend so eloquently put it, a family carer
overnight and realising, if I did not know already, how
little there is outside hospital. My hon. Friend’s point
about families suddenly becoming responsible carers
overnight is really important. Thousands and thousands
of families are finding themselves in that position. Most
people would agree about discharging people out of
hospital as soon as possible, particularly given the fear
of covid and people not being able to go into hospital to
see their loved ones. In my mother’s case, she was
discharged very quickly, and we went to get her because
there was no ambulance service.

The closure of hospitals to visitors adds to the trauma
of an acute episode, and people then have to take on
that responsibly. People are assessed for care and told in
the same sentence, “You’re assessed for care, but there is
no care,” and that care takes several weeks to come into
play. Among my own family and my in-laws, we have a
clinical person in the team, we are fairly articulate, we
are knowledgeable about the system and we perhaps
know what we are taking on and have the capacity and
capability to manage the situation, but it is deeply
worrying that people who have no advocate or no other
support—even social workers—are told when they are
discharged that they need assessed care but there is

none. It will take some time for us to understand what
has happened to thousands of people who have found
themselves in such a difficult position. I am particularly
worried about people who have no advocate.

I suspect that the Minister will not accept the suggestions
in the amendment now, but I hope he will take advice so
that we can understand better—perhaps through an
assessment—what has happened to people who have
been discharged in the last few months without having
support in place. We need to hear about that.

4.15 pm

Of course, if those people stay in hospital, they get
some sort of support and care, and throughout the
winter, families will not support the discharge of their
loved ones. That is a difficult place to be. I have seen, as
we all have, situations in which the safest thing for a
person to do is to remain in hospital, even if they do not
need acute care. However, that is no place for anyone to
be if they do not need such care, and we would not want
to get to that place. If the Minister does not accept the
amendment, he would be wise to use the recess, before
the Bill goes to the other place, to put in greater provisions
in this area. If we all accept that moving out of hospital
is a good thing, many more safeguards must be put in
place to support families who find themselves becoming
carers overnight, as well as people who have nobody to
care for them.

Edward Argar: I am grateful to the hon. Member for
Nottingham North and the hon. Member for Bristol
South. I knew that the hon. Member for Nottingham
North and I had a shared background in local government,
but I did not realise that it may have covered the same
portfolio. I share his view on two points in particular.
First, we have had the opportunity, of necessity, during
the pandemic to see how the approach might work in
practice. My instinctive reaction is that I can see how it
works from the perspective of the system and the health
service but, with my old council hat on, I would say,
“How does it work from our perspective?” What we
have seen throughout the pandemic has not been without
its challenges, but it has broadly worked.

Like the hon. Gentleman, I am always happy to
speak to my local councillors, who will not hold back in
telling me what they think is working and what is not.
However, I do think that this is the right approach when
implemented properly. We know that if people stay in
hospital longer than is medically necessary, it affects
not only the system but individuals’ physical and mental
health. It is therefore right that we get people home or
to an appropriate interim place where they can be cared
for and continue their rehabilitation in the right setting.

The amendment would introduce a new requirement
for local authorities to carry out social needs assessments
either before a patient has left hospital or within two
weeks of discharge. Integrated care boards would have
to agree the process with local authorities, including
any penalties when local authorities fail to assess people
within two weeks. It would also introduce a requirement
for an annual report to be produced

“on the effectiveness of assessment of social care needs”

post discharge. As I hope I alluded to in my opening
remarks, I entirely appreciate the intention of the
amendment—all patients must receive the care that
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they need on being discharged—and understand where
the hon. Gentleman and his colleagues are coming
from, but I am not sure that it is the best way to advance
that objective.

Existing discharge guidance states that health and
social care systems must determine the most appropriate
discharge pathway for each person to ensure that they
receive the interim care and support they need, pending
full assessment. Legislation already requires the NHS
to meet people’s health needs, and local authorities
must still assess and meet people’s adult social care
needs. We are co-producing new statutory guidance on
how the existing statutory duty for health and social
care partners to co-operate will apply in relation to
discharge. By way of reassurance, where local areas
follow the discharge to assess model, unpaid carers are
still entitled to a carer’s assessment where they are not
able to care or need help. A carer’s assessment should be
undertaken before caring responsibilities begin for a
new caring duty or if there are increased care needs.

As all colleagues who have been involved in local
government or the NHS will know, the devil is in the
implementation rather than the detail in this case. We
must ensure that the system works. The entitlement is
there, and we must ensure that that pulls through into
practical realities. The hon. Gentleman will be aware
that the discharge guidance also states:

“Before discharge a determination must be made about the
status and views of any carers who provide care, including that
they are willing and able to do so.”

Evidence broadly suggests that when long-term needs
assessments are carried out at the point of optimum
recovery, that leads to a more accurate evaluation of
needs and more appropriate care packages. Many people
discharged from hospital require longer than two weeks
to recover; we fear that requiring social care needs
assessments to be completed within two weeks of discharge
would create an extra layer of bureaucracy. In practical
terms, it would not necessarily function in people’s best
interests.

Our extensive engagement with health and social care
partners has highlighted how current bureaucratic discharge
requirements, including penalties for local authorities,
can damage relationships and create discharge delays,
and they do not support collaborative working across
sectors. We fear that creating a new penalty for local
authorities for failing to carry out assessments would
again risk creating a tension within the system, which
would go against the spirit of the integrated working
that the Bill seeks to support and the good co-operation
that I would argue normally and generally occurs. Our
existing clause creates freedom for local areas to develop
discharge arrangements that best meet their local needs.

I fully appreciate the need for accountability, which is
why we are working with NHS England to publish
hospital discharge data from 2022 onwards that will
include data on the destination and discharge pathways
being used to support people after they leave hospital.

For those reasons, I gently encourage the hon. Gentleman
to consider not pressing his amendment to a Division.

Alex Norris: I am happy to say that I will consider
that request; obviously, I have heard what the Minister
has said. I was slightly heartened to hear the point

about guidance. I suspect that if we do not see something
exactly like what I propose in the amendment, we will
see something very similar to it being put in the guidance.

However, we do not have that guidance at this point,
which leaves us with two alternatives: either we press the
amendment to a Division or we do not. If we do not, we
will not be opposing the stand part debate, which means
that we might create the impression that we have waved
through something that we are concerned is too loosely
defined. For that reason, we have to press the amendment
to a Division.

Question put, That the amendment be made.

The Committee divided: Ayes 4, Noes 8.
Division No. 18]

AYES

Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin

NOES

Argar, Edward
Bhatti, Saqib
Crosbie, Virginia
Davies, Gareth

Davies, Dr James
Double, Steve
Gideon, Jo
Robinson, Mary

Question accordingly negatived.

Question proposed, That the clause stand part of the Bill.

Edward Argar: I will endeavour to be relatively brisk;
I think that we have covered some of the issues pertaining
to the clause in our discussion of the hon. Gentleman’s
amendment.

The clause repeals legislative barriers to the discharge
to assess model, in order to better align legislation with
current best practice. During the pandemic, local authorities
and the NHS developed innovative ways to support
better discharge from hospital to community care. The
clause is crucial in enabling local areas to build on those
partnerships to adopt the discharge approach that best
meets local needs, including the discharge to assess
model.

The clause will enable the safe and timely discharge
of people to a familiar environment where possible.
Individuals receive recovery and re-enablement support,
and are assessed at the point of optimum recovery. This
will enable a more accurate evaluation of their long-term
care and support needs. The provision does not change
existing legal obligations on NHS bodies to meet their
local population’s health needs, and local authorities
are still required to assess and meet people’s needs for
adult social care.

In addition to those responsibilities, we are co-producing
discharge guidance with health and social care partners,
setting out how the existing statutory duty in the NHS
Act 2006, which requires health and social care partners
to co-operate, will apply to discharge. Our guidance will
be clear that no one should fall through the gaps so that
people receive the right care in the right place at the
right time. Discharge to assess will not change the
thresholds of eligibility for continuing healthcare—
CHC—or support through the Care Act 2014. The
clause includes consequential amendments to other pieces
of legislation. Those are needed to remove references to
pieces of legislation that we are repealing with clause 78
and to tidy up the statute book.
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Alex Norris: I shall not duplicate anything I said in
the previous debate. I fully support what my hon.
Friend the Member for Bristol South said. We accept
that hospital is a bad place for a sick person to be once
their initial ailment is dealt with. They do not want to
be around all sorts of illnesses when they are susceptible.

I want to make a final point on rehabilitation and
re-ablement, as the Minister called it. That is at its most
valuable as early as possible. Getting a person into their
rehab and exercises rather than just being parked in an
armchair is a big part of someone’s bouncing back from
physical injury, and it helps with mental health as well.
It is not desirable for them to wait a long time for an
assessment because that will be a part of how they
bounce back, rebuild their lives, and re-able and rehabilitate
themselves. That strengthens rather than weakens the
case for trying to be very tight about how quickly we
want that to happen.

Edward Argar: I concur with the sentiments that the
hon. Gentleman has expressed. It is absolutely right not
only to have the right model in place but that that model
moves swiftly and effectively to provide the services
required.

Question put and agreed to.

Clause 78 accordingly ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

4.26 pm

Adjourned till Tuesday 19 October at twenty-five minutes
past Nine o’clock.
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Written evidence reported to the House
HCB82 SeeAbility HCB83 Ealing Reclaim Social Care Action Group

(ERSCAG)
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Public Bill Committee

Tuesday 19 October 2021

(Morning)

[MR PETER BONE in the Chair]

Health and Care Bill

9.25 am

The Chair: Before we start, I have a few notices.
Welcome to Committee Room 14. Please stand to catch
my eye because this is such a long room, although if you
are doing anything naughty at the back I will see it. I
should say that today is my birthday, but wishing me a
happy birthday will get you no advantages. Electronic
devices should be put on silent mode. No food or
drinks, except water, are permitted during the sitting.

The House encourages Members to wear masks when
they are not speaking and to give one another space
when seated and when entering and leaving the room.
Thankfully, in this Committee Room that is easy to do.
Hansard colleagues would be grateful if Members could
email their speaking notes to hansardnotes@parliament.uk.

Clause 79

INFORMATION STANDARDS

The Minister for Health (Edward Argar): I beg to
move amendment 117, in clause 79, page 69, line 15, leave
out “services” and insert “care”.
This amendment has the effect that information standards may be set
for public bodies that exercise functions in connection with the provision
of any health care in England, and not simply NHS services.

The Chair: With this it will be convenient to discuss
the following:

Government amendments 118 to 121.

Clause stand part.

Edward Argar: It is a pleasure to serve under your
chairmanship, Mr Bone. As a member of the Government,
I am well aware that seeking to curry favour with you in
the Chair is a futile task, but none the less I wish you a
happy birthday.

The amendments ensure that the drafting of the
clauses covers all healthcare, whether delivered by public
bodies or by the independent sector on behalf of the
NHS or not, and that the relevant persons are captured
by the requirement to comply with information standards.
Those are matters of technical detail, and ensure that
the changes made by clause 79 are coherent and consistent.

Amendment 117 makes minor changes so that
information standards can apply to public bodies that
exercise functions in connection with the provision of
healthcare in England. It ensures that information standards
can be applied to public bodies, even if the healthcare is
not provided as part of the NHS. Similarly, amendment 118
ensures that information standards can apply in the
processing of non-NHS and NHS healthcare information.

Amendments 119, 120 and 121 make consequential
changes as a result of the previous amendments. Without
those changes, there could be uncertainty about whether
information standards can be applied to healthcare
information generated outside the NHS. Without the

amendments, we might not be able to ensure that data
relating to NHS services—such as data about services
provided in private patient units or by independent
sector providers—flows through the system in a
standardised way so that it is always meaningful and
easy to understand for any recipient or user.

Clause 79 amends the Health and Social Care Act 2012.
It allows the publication of mandatory information
standards relating to the processing of information,
including its transfer, collection and storage. Health
and adult social care providers must currently have
regard to information standards, but the clause would
require providers to comply with them. The clause
allows for the application of mandatory information
standards to private providers as well. It requires regulations
to be made about procedures for creating information
standards. The clause also includes a power to require
information from providers for the purpose of monitoring
compliance with information standards.

The measures will help ensure that information flows
through the system in a standardised way so that it is
easily accessible and useful, and they will help to ensure
the security of that information when it is processed.
Given that publicly funded providers are already required
to have regard to information standards, the clause will
cause minimal disruption to compliant providers but
will enhance the Department’s ability, on behalf of the
public, to deal effectively with cases of non-compliance.

By applying information standards to private providers,
the clause aims to improve the experience of patients
who move between publicly and privately funded services
by their own choice, such as individuals who choose
elective surgery by a private provider. It does that by
enabling the setting of standards that encourage the
frictionless movement of information between those
providers, with the aim of supporting timely and appropriate
patient care decisions.

We consider the clause a crucial enabler for the
creation in its broadest sense of a modern heath and
care service whose systems are integrated and responsive
to the needs of patients and users. I commend it to the
Committee.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to resume proceedings on the Bill with you in
the Chair, Mr Bone. I would extend birthday greetings
to you, but I know that Tom Brady and the Tampa Bay
Buccaneers are already giving you all the joy that you
need at this time of the year.

The Chair: That has more influence.

Alex Norris: I thought that might get more traction
with you.

I also take the opportunity on behalf of Opposition
Members to pass our sincere condolences to Government
Members and to pay tribute to our friend Sir David
Amess. He was a wonderful man: funny, kind and
caring. I say that now because my final conversation
with him was about the Bill, which precluded me from
joining him on a trip. He commended me on my diligence
but also cautioned me not to work too hard. I will
always remember that; it was classic David.

As the Minister said, we have reached the data part of
the Bill. It is important for everything we talked about
in part 1, because all the new cultures that we seek to
foster will fall over if the data does not work and, as he
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said, flow freely back and forth between organisations.
At the end of the day, ensuring that data can port
between different organisations is our problem to solve,
not that of the patient or the individual. Therefore, if
we are to have properly joined-up care, it is vital that
those who provide care have a full sense of who they are
caring for and what is needed.

I will not cover the Opposition’s really good amendment
to the next clause, which would improve it further, until
we get to it. In that spirit, we do not intend to divide the
Committee on this group of amendments or on the
clause more generally, but I have a couple of points to
address, which I hope the Minister might come to in his
summing up.

On the clause in general, the Opposition support
putting the entire health and care system on the same
footing for information standards. As we heard in oral
evidence, one of the major blockers is the myriad data
systems used across the health and care landscape,
many of which cannot talk to each other. When I was
an adult services portfolio holder in my local council, I
saw how hard it was sometimes even for council systems
to talk to each other—I do not know whether that was
remarkable or inevitable—never mind systems across
different organisations and, in this case, the public,
private, and community and voluntary sectors. That is a
real challenge. I do not think we can remove that
completely—systems may look different because of their
different purposes—but there must be some attempt to
standardise.

The Opposition do not oppose the clause, but proposed
new section 6B in subsection 2(c) allows organisations
to opt out—we might want organisations to be able to
do that in some circumstances—and proposed new
section 6C provides that regulations will cover when
that is allowable. However, it is hard to know whether
the clause will work until we have seen whether the
regulations are strong enough and set a high enough
bar on opting out. Will the Minister confirm that the
measure allowing for opting out will be very much
exceptional and that we will not see any nonsense about
commercial confidentiality? We want data to flow across
sectors, and that confidentiality has traditionally been
one of the barriers to that.

Let me turn to Government amendments 117 and 118,
which will expand the scope of the organisations covered.
That is good. If we are to share data between social care
and more traditional healthcare services, that includes a
big landscape of non-NHS providers and perhaps even
non-local authority providers, and it is right that information
standards should be aligned. There must be a common
basis on which to build. The Minister said that in
general most organisations are probably already in that
space and paying the due regard that they need to, but I
fear that these things will be easier in concept than in
execution. I am keen to learn what assessment the
Minister and his officials have made of how ready the
disparate providers in this landscape are to meet these
new requirements, whether he thinks there will be a
transition period, and whether providers will be helped
to do this. Otherwise, the implementation of this strong
concept in the Bill will not work. I hope the Minister
can address that.

Edward Argar: May I put on record my gratitude to
the hon. Gentleman for his kind words about our late
colleague? I suspect that the Health team and the shadow

Health team will also speak of him in oral questions in
the Chamber in a little while. The hon. Gentleman’s
anecdote was all too typical of Sir David and his
approach to these things. I think the last time I spoke to
Sir David was at our party conference; I had to do
something on the platform, and he seemed mildly bemused
by the fact that I was rushing off to have my make-up
done before I went before the cameras. He then insisted
on posing for a photograph with me. It was typical of
him. We all miss him terribly in this place, as of course,
most importantly, will his wife.

I am also grateful to the hon. Gentleman for his
support, in broad terms, for clause 79 and the Government
amendments. He is absolutely right about the importance
of data flowing freely and safely for the benefit of
patients. That is why the clause strengthens the wording
of the Health and Social Care Act 2012, so that it says
“must…have regard to” and “must…comply with”.

The hon. Gentleman asked a number of questions.
First, he talked about the option of opting out from
regulations. I can offer him reassurance on that; yes, I
hope that its use would be exceptional, rather than the
rule. Our assessment is that there is already widespread
compliance with what we are seeking to do here, but as
he rightly says, we have to make sure that we have as
robust a framework as possible, because it is up to us to
make this work for the patient, rather than their having
to work their way around a challenging framework.

The hon. Gentleman’s final point was about the
burden of execution. He is absolutely right; as we all
know in this place, and from our previous careers in
local government—we talk about this a lot—something
can look immaculately thought-through and put together
on paper, but when we hit the reality of practical
implementation, there can be significant challenges. It is
not our assessment that there will be significant burdens
or challenges with implementation; I go back to my
point that our understanding is that the vast majority of
these requirements are already adhered to. However, I
am happy to keep the matter under review, and to make
sure that we tweak the implementation if we need to,
and are sensitive to the reality on the ground.

Let me put a bit more flesh on the bones on the
subject of the waiver—the opt-out, as it were—as we
may touch on the subject when we come to the hon.
Gentleman’s later amendments and in subsequent clauses.
The thinking behind the waiver is that there may be
circumstances in which an organisation feels that it
genuinely cannot meet a published information standard
that applies to it. That is why there is the waiver power.
It could apply to use it, but that request would have to
be considered very carefully by officials before it was
granted.

I hope that I have given the hon. Gentleman some
reassurance, but he knows, I hope, that I seek to be
pragmatic in much of what I do, and in the implementation
of the provisions, I will seek to apply a degree of
common-sense pragmatism.

Amendment 117 agreed to.

Amendments made: 118, in clause 79, page 69, line 21, at
end insert—

“(aa) in subsection (3), for ‘services’ substitute ‘care’;”.

This amendment makes it clear that the Secretary of State’s power to
set information standards extends to information concerning health
care other than NHS care.
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Amendment 119, in clause 79, page 70, line 2, at end
insert—

“(d) in subsection (7)—

(i) at the appropriate place insert—

‘health care’ includes all forms of health care whether
relating to physical or mental health and also
includes procedures that are similar to forms of
medical or surgical care but are not provided in
connection with a medical condition;”;

(ii) omit the definition of ‘health services’.”

This amendment is consequential on Amendments 117 and 118.

Amendment 120, in clause 79, page 70, line 29, at end
insert—
“(3A) In section 251C (continuity of information: interpretation)—

(a) after subsection (6) insert—

‘(6A) “Health services” means services which must or may
be provided as part of the health service in England;
and for that purpose “the health service” has the
same meaning as in the National Health Service
Act 2006 (see section 275(1) of that Act).’;

(b) for subsection (7) substitute—

‘(7) Adult social care’ and ‘public body’ have the same
meaning as in section 250; and ‘processes’ and
‘processed’ are to be read in accordance with the
meaning of ‘processing’ in that section.” —(Edward
Argar.)

This amendment is consequential on Amendment 119.

Clause 79, as amended, ordered to stand part of the
Bill.

Clause 80

SHARING ANONYMOUS HEALTH AND SOCIAL CARE

INFORMATION

Alex Norris: I beg to move amendment 109, in
clause 80, page 71, line 15, at end insert—

“(4A) Before the power in subsection (1) may be exercised, and
every five years thereafter, the Secretary of State must review,
and lay before Parliament a report of that review, the possibility
of combining the exercise of that power with the exercise of the
powers under which—

(a) the General Practice Data for Planning and Research
programme, and

(b) other data-sharing programmes

are run.”

I am moving this amendment in my name and those
of my colleagues. There has been some disappointment
that on part 1 of the Bill we have not been able to move
the Government particularly far from what was originally
presented in the Bill. As has been said a number of
times, this Bill ought to drive integration in health and
care services, but instead we really have a reorganisation
Bill, with a promise from the Prime Minister to return
with an integration White Paper in due course—when
presumably some configuration of all of us will come
back and do all this again. It is hard to think that we
have not left some opportunities on the table, so I hope
we can do better on parts 2 to 5 of the Bill, and I do not
think there is a better place to start on that than
amendment 109, which would significantly help the
Government with an issue that they have been struggling
with for more than a decade.

It is obligatory for Health Ministers and shadow
Health Ministers to start by saying that data saves lives,
and it does. It tells us what is happening in our communities

and our country and how we may need to change
services to meet the needs of populations. But if it is
done right, it can also tell us what will happen in the
future and what future needs we will have to meet. For
the purposes of designing health and care services, that
is golden information. It gives us the chance to get
ahead of the curve, to make good early investments and
to avoid dreadful workforce gaps, which we are seeing at
the moment and which have been created over the last
decade.

We are fortunate that there is no country in the world
better set up for high-class use of data than ourselves.
We have a single health system in each of the four
nations covering our entire populations. Of course, our
data is spread over more places than simply NHS
databases. If we can get it organised, we ought to have
the most rich understanding of our population’s health
and of the outlook for the future. What an extraordinary
gift that is, but we are not using it effectively enough at
the moment and we can do much better.

I remember, early in my stint as shadow Public Health
Minister, meeting a group of dentists, one of whom said
to me that they can not infrequently recognise the signs
of certain eating disorders by the impact that frequent
vomiting has on the back of a person’s—in these
cases, generally a young person’s—teeth. They found it
hard to understand why they had no idea whether
anyone else who provided care for that individual, or
perhaps even the individual themselves, knew that that
had happened, because they had absolutely no broader
healthcare information about the person. Of course,
there are important circumstances in which we need to
create firewalls to protect privacy, and we would want
people to have only the information that they needed to
do their job properly, but in this case the clinician felt
like they were flying blind and unable to provide the
very best care for this person as a whole person rather
than caring just for the teeth of the person.

As an Opposition, we want to see data used well,
wisely and in an integrated manner, and if there has
really been only token integration in part 1 of the Bill,
why not see the real thing in part 2? As I have said, the
history here for the Government is chequered. Only this
summer, through the General Practice Data for Planning
and Research programme, the Government sought, with
a characteristic, I might say, lack of touch, to grab all
the data from England’s GPs without explaining to
patients why they wanted it, what they would do with it,
who would use it and who would not use it. Again, it
feels as if it is more than a three-word slogan: not
enough time was taken to explain this, and the result
was entirely predictable.

According to a survey done by Which?, 55% of
people had heard of the scheme and, of those who had,
71% felt that the NHS had not publicised the scheme
well. Of those unaware of the scheme, nearly 40% stated
that they would now be likely to opt out of it. Fifty per
cent. of the respondents who were aware of the plans
said that they had heard about them through news or
social media rather than official sources. Forty-two per
cent. said that hearing about the scheme made them
trust the NHS less—that was a particularly startling
finding. And nearly one third of those who knew of
the scheme and had opted out of it had found the
opt-out process overly complicated. What a mess. In the
end, we saw 1.4 million people opt out, despite how
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hard it had been made to do so, and the plans were soon
punted into the long grass, to return at a date not
specified.

This is a real hammer blow for the confidence in how
the state and the country handle data. These were the
headlines on 13 and 14 October alone. The Bracknell
News had, “Thousands of people in Bracknell Forest
have opted out of sharing their medical records”. The
Somerset County Gazette had, “MORE than 10,000 people
in Somerset West and Taunton have opted out of sharing
their medical records”. The Lancashire Evening Post
had, “Thousands in Preston block bid to share medical
records”. The Wirral Globe had, “Tens of thousands of
people in Wirral have opted out of sharing their medical
records”. The Bolton News had, “Nearly 20,000 Bolton
patients opt out of sharing their medical records for
research.” There were similar headlines in the Shields
Gazette, Hemel Hempstead Gazette, the Hartlepool Mail
and more. If it were not so serious, it would be funny.

9.45 am

Each of those headlines is another setback for confidence
in individuals’ data and its handling by the state. They
go into people’s inboxes or browsers across all those
communities and undermine the case for the better use
of data. This episode should be looked on with real
sadness and frustration. After significant opposition
from Labour Members, the British Medical Association,
the Royal College of General Practitioners, patients
and campaigners, the process is now in mothballs, perhaps
never to be seen again.

I talked to a journalist after the pause was announced,
and they said to me, “Alex, that was a big win for you
guys, eh?” I think they were surprised when I said that,
at best, it was a pyrrhic victory, but in reality it was a
loss for everybody because we will not now be in a
position to use our data to its maximum effect. Even
worse, the Government had tried the exact same thing
eight years previously and failed in precisely the same
way. As I say, they have had other failures to launch
over the last decade. This is not a three-word slogan. It
is just too complicated to be executed properly.

These things do not have to be made as hard as they
look. I strongly believe that people will support the use
of data to improve our health, but they want to know
that it will not be flogged off to a political donor for
goodness’ knows what purpose, and that it will not be
given to a company for nothing to help it develop
treatments that then get sold back to us at a significant
premium. I do not think the tests proposed are too
much to ask. There is so much suspicion these days
about the use of data. Conspiracy theories abound, and
the loss of confidence will set us back for a significant
period. That is why I find it so hard to understand why
we are not taking the opportunity in part 2 to rectify the
mistakes over the summer and the previous decade, but
amendment 109 seeks to help.

The Committee took evidence about this matter from
NHSX at the beginning of our second sitting, which
already seems a long time ago, and Simon Madden, the
director of data policy, stated:

“Above all else, I think that the overriding need for trust and
transparency—to build public trust in the use of health data—is
vitally important”.

That is bang on the nose. I did not hear the Minister say
that in his opening speech, so I hope we will when he

responds. There needs to be an understanding that the
failure to handle GPDPR properly has really set us
back.

What I could not understand, though, was the witness’s
next answer, when I asked about the process enabled by
part 2 of the Bill and the future resumption of GPDPR,
or presumably a successor programme, and whether
they would run together. I felt the two answers were
contradictory. The witness stated:

“Essentially, they are separate in terms of process”.

He then said:
“The general public will not make a distinction between any

things to do with their health data.”––[Official Report, Health
and Care Public Bill Committee, 7 September 2021; c. 37, Q46-7]

I would argue strongly that it is the second statement
that is correct. Anything to do with data in part 2 of the
Bill or a resumption of GPDPR, or a successor to
GPDPR, will be considered the same thing by the
public. It will be regarded with suspicion because of the
mistakes that have been made. Amendment 109 seeks to
pull the processes together into one place because, as
the witness said, the public will think of them as one
thing, and we ought to treat them as one thing.

Clause 80 enables a health or social care body to
extract relevant data from another such body. I have no
problem with that in an integrated system, but it cannot
be decoupled from future attempts to create a single
health and care information database, as the Government
sought to do over the summer. I hope the Minister will
say that the process in part 2 of the Bill and other
processes that may return in future are two parts of the
same whole and as such will be treated that way, or we
will make the same errors. I desperately hope that we
will hear that today. As I have said, clause 80 is important.
Amendment 109 makes it better. I hope to at least hear
from the Minister a desire to bring all data programmes
under one roof. In principle, we need organisations to
talk to each other, and there is a requirement for that to
happen.

During party conference, I escaped briefly to meet
people at the Macmillan Horizon Centre in Brighton,
which supports people and their families living with
cancer. I met a man called Marc Valentine who is living
with cancer. Due to delays with his care, his cancer is
now terminal. He visits multiple hospitals and care
settings for guidance and treatment but, in an example
of massive system failure, his records do not follow him
from meeting to meeting. Here we have a person with
cancer who had sat down with a world-class cancer
clinician who said she could not offer guidance because
she simply did not know anything about his case. As a
system, we have wasted the one thing that Marc does
not have—time. We can do much better.

The clause will help by allowing organisations to
demand such information of each other. That is probably
second-best; it would be better for information to be
readily shareable. That is why Labour are proposing
this amendment. We have heard that the public will not
differentiate between the different processes, and I cannot
quite understand why the Government propose to make
them.

Dr Philippa Whitford (Central Ayrshire) (SNP): It is
important that we recognise the different types of data.
The clause is talking about anonymised data, from
which we are looking at performance standards, outcome
standards and the percentage of patients who had a
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certain treatment. It is not talking specifically about
identifiable data. We also have fully identifiable data
with patient details, and in between those we have what
is called pseudonymised data, which is like a blurry
picture. However, the public are also concerned about
that data because they fear that when it is triangulated
with other sources somebody can be identified.

It is important that clinical data—the basis of
communication between a GP, a breast surgeon like me
and an oncologist in a centre—moves around and can
be used. However, we must recognise that, as the hon.
Member for Nottingham North clarified with the survey
that he quoted, the public are concerned about their
data. Beyond someone’s biological self, the most important
thing that relates to them is their personal data, and
after the care.data scandal of seven years ago and
Google DeepMind, the public do not trust programmes
that suddenly appear with little discussion and consultation
and that talk about taking data. There is a huge public
education process to be carried out, but equally, in the
end, confidence is undermined by the talk about sharing
data, whether identifiable or pseudonymised, with
commercial companies.

Anonymised data is not an issue. For example, of the
patients who took a drug, 10% got a side effect and, of
those, 3% had previous heart disease. That is useful
information; it does not identify patients. The public’s
concern is that commercial companies, including
pharmaceutical companies, could access pseudonymised
or full data that would identify them. It is important
that the Government explain the three types of data
and how they are used for utterly different things. The
public have no issue with Public Health England or
academics working to recognise what is happening with
heart disease or cancer in the UK and learning from
data. However, they are concerned about the potential
commercial use and potential revelation of their personal
data.

The Government have a long job to do to convince
the public. The danger is that the baby goes out with the
bathwater and we lose not just research but integrated
functioning in NHS England. It is important to recognise
that the data held in the devolved health services is
completely separate. I will come to that on clause 85.

Karin Smyth (Bristol South) (Lab): Unfortunately,
Mr Bone, you missed our last sitting, in which I relayed
to other Members my long career in the NHS and
my experience on these matters, but I will start in the
spirit in which I left off. Having worked at a clinical
commissioning group at the time of the care.data episode,
I absolutely concur with the comments made by the
Labour and SNP Front Benchers, my hon. Friend the
Member for Nottingham North and the hon. Member
for Central Ayrshire.

We have had a lost decade, which is a great shame
because the use of such data—we have learned much
more about data and science during the pandemic—can
save lives. My hon. Friend the Member for Nottingham
North mentioned meeting a patient who could perhaps
have been helped better. At the end of the day, that is
what we want to make happen.

My experience inside the health service will not be
everybody’s, but on information governance the attitude
to data is very well developed and sophisticated, and

people take it incredibly seriously. When we started on
the care.data episode, the value of that really seemed
self-evident in the system.

We need to bear in mind, as we look at the issue as
legislators, that the people who deal with it day to day
to effect what they see as positive change may be
operating on one track and be completely taken by
surprise by the public reaction. I remember trying to
understand it myself; I am not a data specialist, but I
tried to understand the different channels of what was
being tried at the time. I explained to more senior
managers that it did not sit right with me—I did not
understand where it was going or what it meant for me.
If I did not understand it, I knew that if it were not
explained carefully, as the hon. Member for Central
Ayrshire says, the general public would not either.

There is a missed opportunity. I ask the Minister to
consider our very helpful Opposition amendment, not
just in his role as a political leader in the Government,
but by thinking about the rest of the system and how we
can support it to do what it needs to. We absolutely
need to bring the general public with us. Because of the
mistakes of the past, I would argue that that we now
require quite a mammoth exercise: not just differentiating
between types of data, but considering who owns it,
how we give it and what powers we will have in future.

As my hon. Friend the Member for Nottingham
North said, the opt-out was really quite an incredible
exercise over the summer. I think that has gone below
the political radar in terms of the numbers of people
who have taken that really quite difficult step. Part of
this, as we will come to later, is about trust in GPs and
GP data, which is where so much of our individual
source data goes. The role of GPs also has to be
brought very carefully along the path, because that data
is of course very valuable for them.

The commercialisation concerns people, but beyond
that, this is about our very essence—our trust in the
system and the clinicians we see, who most of the time
are our GPs. The Government need to step back—although
not for too long, because they have already stepped
back for a decade—and consider what is the best public
exercise that they could embark on to resolve this
problem, as the system and all of us really need.

Accepting our amendment in the spirit in which it
was moved would be a step in the right direction. If the
Government do not accept it, at the very least we
should understand what they propose in its place.

Edward Argar: I am grateful to the hon. Member for
Nottingham North for tabling amendment 109. I appreciate
where he is coming from; as I understand it, his amendment
is intended to ensure that the clause does not require
health and care organisations to provide information
that they could already be required to provide under
existing powers. He talked about consistency and a
single approach, and he is right.

The hon. Member for Bristol South is absolutely
right, as is the SNP spokesperson, the hon. Member for
Central Ayrshire, about the need for us—the Government,
the system and indeed all of us—to better explain and
reassure people about the fact that data saves lives and
about how it is used. The hon. Member for Central
Ayrshire was right to draw a distinction between
pseudonymised and anonymised data. She was equally
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right to highlight that pseudonymised data is not relevant
under the power, which is about anonymised data. In a
sense, the reassurance is there, but it is incumbent on us
to make it clear to people.

10 am
We have seen in individuals’ treatment and care pathways

the value of data shared and the benefits that it can
bring, but we have also seen that more broadly in the
development of new drugs and treatments and the
benefits that can come from science and research. It is a
challenge on occasion to draw a neat line, because some
commercial entities develop drugs and do the research.
The hon. Member for Bristol South made a key point.
She will correct me if I have misunderstood, but people’s
concern is not about anonymised data being used to
develop drugs that will save lives; it is about where there
is a commercial impetus behind it and a commercial
gain, and whether the data could be used in a particular
way.

In terms of safeguards to prevent private companies
from requesting data and using it for commercial purposes,
the power to require the anonymous information applies
only to public bodies. All NHS organisations will be
expected to meet very high standards around the
transparency and accountability set out in our five
principles governing data-sharing arrangements entered
into by NHS organisations, published in July 2019.
Those include the principle that any use of NHS data
not in the public domain must have an explicit aim to
improve the health, welfare and care of patients in the
NHS, or how it operates, and relevant bodies would
have to continue to comply with those standards.

The hon. Member for Nottingham North made a
point about different strands and paths being applied to
different things. In June 2021, the then Secretary of
State published “Data saves lives: reshaping health and
social care with data”, which is the overarching strategic
approach. In reality, a lot of what is in that does not
require legislation. We do not want to over-legislate, but
we are seeking to fill some gaps.

On the hon. Gentleman’s underlying points, the clause
his amendment seeks to tweak is designed to enable
individual health and adult social care public bodies to
access anonymous data to support their functions. It is
clearly intended to establish that sharing anonymous
data to help staff do their jobs is a key duty and
responsibility of all organisations that provide health
and social care services in England. It applies only to
information that does not relate to identified or identifiable
individuals. The information can already be shared
without the need for further safeguards around privacy
and confidentiality. The Bill does not provide an alternative
route for sharing personal or patient information that
would be subject to safeguards and data protection
legislation, or make any other provisions applying to
data-sharing programmes, such as the General Practice
Data for Planning and Research programme.

The June strategy that I referred to includes a
commitment to reduce the data burden for health and
care staff. That is why the clause does not expressly
require organisations to process information to render
it anonymous so as to comply with a request. We have
also taken regulation-making powers to enable exceptions
to the power to be made. Again, we come back to
seeking to provide appropriate safeguards, but minimising
the burden.

The hon. Member for Nottingham North touched on
regulations. Key to our consideration of what exceptions
should be included in the regulations will be minimising
that burden. That could include providing that the
power does not apply to information available through
other means, and we do not intend to commence the
clause until the underpinning regulations are also in place.

On the hon. Gentleman’s amendment, I entirely
understand where he is coming from, but I fear that it is
not necessary for safeguarding patient information, given
that the clause relates only to anonymised data and not
to identified or identifiable individuals. I fear equally
that it would not go with the grain of seeking to ensure
that the burden of data sharing is minimised. In particular,
it would appear—he may correct me on this—to require
the Secretary of State to carry out a review before each
request is made under the clause and to lay a report
before Parliament.

I ask the hon. Gentleman not to press the amendment
to a vote, although I suspect he will. I am happy to have
further conversations with him about what he seeks to
achieve. Hopefully, I can give him more reassurance or,
if I cannot, explore whether there is more that we need
to do in this space to reassure him, the Committee, the
House and the broader public on the points about
confidence made by the hon. Members for Bristol South
and for Central Ayrshire. On that basis, I gently encourage
him to consider not pressing his amendment to a Division,
and I am happy to engage with him and the Committee
if he feels that that would be constructive.

The Chair: Alex Norris, gently or otherwise.

Alex Norris: I thank colleagues for their contributions,
which I thought were really good. This is an important
area, and it is important that we give it a proper look.
The points that the hon. Member for Central Ayrshire
made about the different types of data were important,
and the run-through of their benefits and disbenefits
was well made. I know that we will get to them again
when we debate future amendments, so I will not prejudge
that conversation. I still feel strongly—this relates to
what the Minister said—that we have reached a point in
the public conversation where there is no differentiation
left, and that is the point that Simon Madden made.
Because the temperature of the discussion has been
elevated, they will be seen as one. That is what I have
sought to address in my amendment.

My hon. Friend the Member for Bristol South was
right to say that we have had a lost decade. That is, sad
because it means that there have been healthcare
improvements that we have not made. Over that time,
extraordinary workforce gaps have emerged, and we
would perhaps have been able better to plan around
them if we had had a greater sense of the growing
healthcare needs in our population. She is right that
getting public trust back will be a “mammoth exercise”.
That is why we have advocated for getting everything
under one roof, in a single process.

The Minister mentioned that we all have a responsibility
to explain data, and that it is important to make the
arguments that we make in here out in our communities.
I agree, but I feel I have much less of a responsibility to
do that when the process is snuck out over the summer
at short notice, without our ever having had a conversation
about it. There could have been some effort to build
consensus. I would have been willing to have difficult
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conversations with colleagues and constituents about it
on that basis, but the way the process was handled made
it impossible to defend. It left right hon. and hon.
Members in the very strange circumstance of helping
people to opt out of a system while thinking that that
was not a good decision for them, or for anybody. As
local representatives, we have a responsibility to people
who ask for help.

I still do not get the sense from what has been said
since then, publicly or in these proceedings, that the
Government really understand the public message that
they have sent, and I fear that that means we will keep
repeating this conversation. In the amendment I simply
ask that before the powers in the clause are turned on,
a statement is made about how we seek to use these
processes, and any other data processes, and handle
them as one piece. That feels like a very modest ask.

I am going back and forth on whether to press the
amendment to a Division. The Minister’s offer was a
kind one, and I am conscious that I am putting a lot of
this at his door. He did not create this process, but he is
here speaking to part 2, so it is at least half him.
Perhaps, when the dust has settled from what happened
over the summer, we can have a conversation soon
between Government and Opposition Members about
how to do such things differently in future.

Edward Argar: I am happy to reassure the hon.
Gentleman that either I or the relevant portfolio-holding
Minister will happily have that conversation with him.

Alex Norris: I am grateful for that, and on that basis I
beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Amendment made: 121, in clause 80, page 71, line 20, leave
out “250(7)” and insert “251C(6A)”—(Edward Argar.)
This amendment is consequential on Amendment 120.

Question proposed, That the clause, as amended, stand
part of the Bill.

Edward Argar: As we alluded to in our discussion on
amendment 109, the clause inserts a new section into
the Health and Social Care Act 2012. It has the sole
objective of increasing the sharing of anonymous data
for the benefit of the health and adult social care sector.
The provision applies only to information that is in a
form that does not identify any individual or enable the
identity of any individual to be ascertained. It allows
health and social care public bodies to require such
information from other health and social care public
bodies and from others who are commissioned by public
bodies to provide health and adult social care services.
As we discussed in relation to amendment 109, the
provision requires those bodies to share only information
that they already hold in anonymous form; they are not
required to process information held in order to render
it anonymous.

The use of “anonymised” in the title of the inserted
chapter is a typographical error to be corrected. It does
not reflect a change in the policy intention, nor does it
have any practical impact on the clause. Anonymous
information—information that does not identify any
individual or enable the identity of any individual to be
ascertained—can already be shared without the need

for safeguards to ensure privacy and confidentiality.
The provision will mean that public bodies will be able
to require such information to be provided to them for
the benefit of the health and adult social care sector.

The hon. Member for Nottingham North made an
important point about understanding the message from
the public on data. He may have a different interpretation,
but I think the message was, “Data saves lives, but it is
our data. We want to know and approve of how our
data is used and have control over it.” People recognise
that data can improve care and treatment, but it is their
data and they want to be reassured and comfortable
about how it is used and the safeguards that are in
place, and that it is their choice rather than something
that is done to them.

The new power to require sharing of anonymous
information will complement section 251B of the Health
and Social Care Act 2012, which places a duty on
certain health or social care organisations to share
information about an individual with certain persons
where that will facilitate the provision of care to the
individual and it is in the individual’s best interests.
Both measures underline the importance of sharing
data proportionately and appropriately to improve services
and care.

The clause will also complement key provisions in the
Bill, supporting those that strengthen the duty to co-operate
across the health and care system. Regulations will
provide for exceptions. Issues such as minimising the
burden on providers and protecting commercially sensitive
information may be taken into account when introducing
exceptions. It is intended that proposed new section 251D(1),
which allows for anonymous information to be required,
will not be commenced until the regulations are made
and the exceptions are clear. Given the extensive debate
that we have had on amendment 109, I will stop there
and commend the clause to the Committee.

Question put and agreed to.
Clause 80, as amended, ordered to stand part of the

Bill.

Clause 81

GENERAL DUTIES OF THE HEALTH AND SOCIAL CARE

INFORMATION CENTRE ETC

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause amends the Health and
Social Care Act 2012 and requires NHS Digital, when
exercising its functions, to have regard to the need to
promote the effective and efficient planning, development
and provision of health services and of adult social care
in England. NHS Digital must have regard to that
alongside various other duties, and the clause requires it
to have regard to the need to balance those duties.

In addition, subsection (3) makes clear that NHS
Digital may share information for purposes connected
with the provision of healthcare or adult social care, or
the promotion of health. That is intended to address
previous confusion about when NHS Digital can share
data by clarifying that it can share data for purposes
such as planning the delivery of services and medical
research. This will ensure that NHS Digital has the
right powers and duties to collect, share and otherwise
process data proportionately, appropriately and with
due regard to protecting privacy.
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The clause will also ensure that consideration of the
benefits to the health and care system and the individuals
served by it sits at the centre of NHS Digital’s duties,
alongside its other general duties. These include having
regard to the need to promote the effective, efficient and
economical use of resources, and to respect and promote
the privacy of the recipients of health and adult social
care, and a duty on NHS Digital to minimise the
burden it imposes on others.

The clause acknowledges that NHS Digital’s key
functions may sometimes pull it in different directions,
and that where that happens, it must balance competing
priorities and outcomes—something we expect all
organisations to do every day, but it should be explicitly
acknowledged in NHS Digital’s key functions.

We also want to provide greater clarity on the purposes
for which NHS Digital can share data. It has a rich
store of data, which, when used securely, safely and
responsibly, can help ensure that everyone receives the
best care and treatment—a point that the hon. Member
for Nottingham North made in debate on the previous
clause. The changes that we made to NHS Digital’s
legislative framework in the 2012 Act are intended to
ensure that it can do that. The clause will not enable
data to be sold to private organisations; I offer him that
reassurance, as I suspect as he would have asked me for
it in a moment, and I hope it is welcome to him. He may
none the less ask me to reiterate that in my concluding
remarks.

NHS Digital will continue to be subject to data
privacy laws in relation to its use of data; also, its
legislative framework and processes place strict controls
on its dissemination of data. Those controls include a
requirement that any sharing of information be for
legitimate purposes, such as those connected with the
provision of health or adult social care, and scrutiny by
NHS Digital’s independent group advising on the release
of data, which advises NHS Digital on the appropriateness
of sharing any confidential information. The clause will
provide NHS Digital with the clarity it needs to use
health and care data to benefit the public and support
the health and care system safely and appropriately. I
therefore commend it to the Committee.

Alex Norris: As the Minister says, the clause deals
with the Health and Social Care Information Centre,
known to its friends as NHS Digital. This is a crucial
body, and everything we have heard in debate so far,
and in part 1 of the Bill, makes NHS Digital’s role even
more central. The provisions in the Bill are modest; to
use the Minister’s preferred language, they are de minimis.
NHS Digital will be crucial as the body that can bring
together, under one roof, information held by various
organisations, and that can make sense of multiple
systems in order to get the right information out, which
is difficult. As we have heard, the history is chequered.

I hope that when the Minister sums up, we will at
least hear a commitment that goes beyond what is in the
Bill, and that NHS Digital is empowered to get a grip
on our data across the entire piece. This is very much in
the spirit of what I just talked about; there are multiple
processes, all of which will at some point go through
NHS Digital, which makes it an important clearing
house. I hope Ministers will have a keen eye on its
resources, and technical expertise. There is a real need

for the organisation to demonstrate leadership, politically
and at official level, and to pull the system together. I
hope that we will hear a little about that, and about the
outlook for NHS Digital. I am grateful for the point
about private companies’ data; I will not reiterate that.

Edward Argar: I am grateful to the shadow Minister
for his remarks and their tone. I hope that I can reassure
him, in the few brief moments that I will take to sum up,
that we recognise entirely NHS Digital’s current and
potential role in helping to pull the piece together,
adopting an holistic approach to data, and making sure
that there is a coherent data strategy that works. I am
confident and reassured that it has the technical expertise
and resources to continue to develop its work and
deliver for people in this country. I also reassure him
that it continues to be a key priority of Ministers and
the Secretary of State to ensure that NHS Digital has
the tools it needs to do the job, so that, to go back to the
thread that has run through our debate this morning, it
uses its data to save more lives and provide more
treatment, and does so in a way brings the public and
our electors along with it. I hope that reassures him,
and I am grateful for his remarks.

Question put and agreed to.
Clause 81 ordered to stand part of the Bill.

Clause 82
COLLECTION OF INFORMATION FROM PRIVATE

HEALTH CARE PROVIDERS

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Clause 82 enables NHS Digital to
require private healthcare providers to provide data,
where this is necessary or expedient in order to comply
with a direction by the Secretary of State to collect
information. It does this by amending section 259 of
the Health and Social Care Act 2012.

This provision will enable a consistent approach to
the use of data, supporting improved safety and quality
across private and NHS health services. The need for
this was underlined by the Paterson inquiry, which
examined the case of Mr Paterson, a breast surgeon
who worked both privately and for the NHS and was
found guilty of wounding with intent in relation to
unnecessary surgery. NHS Digital has been working
with the Private Healthcare Information Network to
develop the acute data alignment programme. These
provisions will support that work and enable data to be
required from private providers where it is needed.

This provision is needed to ensure that the system has
the information it needs to better understand the quality
and safety of services across private healthcare and the
NHS. NHS Digital will be able to exercise this power
only where it has been directed to establish an information
system by the Secretary of State, and information from
private providers is necessary or expedient for that
system to be established or to operate. That means we
can ensure that demands on private providers are
proportionate and necessary, and that they do not
duplicate other requirements.

Clause 82 will provide NHS Digital with the powers
it needs to contribute to the work that is being done to
address issues of patient safety and quality identified
through the shocking case of Ian Paterson. I therefore
commend the clause to the Committee.
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Alex Norris: We think that this measure is particularly
important. Private companies must play their role in the
process and share their information, just as we would
expect the NHS and local authority bodies to do. However,
we want clarity that there will be no refuge to be had
from hiding behind bogus confidentiality on commercial
grounds. That is not explicitly recognised in the Bill, but
I am hoping that I have read this right and the Minister
can confirm that that is because proposed new
section 251ZA, which clause 79(3) will insert into to the
2012 Act, allows the Secretary of State to compel the
provision of that information if they judge it to be
necessary.

Edward Argar: That is my understanding. If I have
misunderstood, I will, of course, correct the record for
the shadow Minister.

Question put and agreed to.

Clause 82 ordered to stand part of the Bill.

Clause 83

COLLECTION OF INFORMATION ABOUT ADULT SOCIAL CARE

Alex Norris: I beg to move amendment 143, in
clause 83, page 73, line 23, after “assistance” insert
“or any form of reablement and rehabilitation provided under
section 2 of the Care Act 2014 to reduce the need for care and
support”.

This amendment is consequential on NC47.

The Chair: With this it will be convenient to discuss
new clause 47—Registration of tertiary prevention activities
in respect of provision of social care—

“(1) Section 9 of the Health and Social Care Act 2008 is
amended in accordance with subsection (2).

(2) In subsection (3), at end insert ‘or any form of reablement
and rehabilitation provided under section 2 of the Care Act 2014
to reduce the need for care and support’.”

This new clause would bring reablement and rehabilitation provided
under section 2 of the Care Act 2014 to reduce the need for care and
support into the purview of the Care Quality Commission.

Alex Norris: These measures would bring reablement
and rehabilitation provided under section 2 of the Care
Act 2014, for the purpose of reducing the need for care
and support, into the purview of the Care Quality
Commission. Unlike other adult social care functions,
rehabilitation and reablement services are not currently
part of regulated adult social care activities. There is no
reporting, guidance on service standards, monitoring or
inspection. That is despite the fact that rehab activities
carry a level of risk similar to that of other adult social
care interventions. This is particularly pertinent because
rehabilitation services will be critical for those who are
recovering from long covid.

One example that would fit into this category is
vision rehabilitation. There is evidence from the Royal
National Institute of Blind People that there are individuals
who have been waiting since 2018 for their vision rehab.
That will, of course, have been affected by the pandemic.
However, those waiting more than two years, who have
had this very profound change in their lives, need to
develop new skills that they previously would have
relied on their sight to achieve. The sooner that can be
done, the better, because there are going to be so many
other obstacles to adapt to.

The pandemic alone is not reason enough to offer
comfort there. In the RNIB’s research, an inquiry made
to lead councillors for adult social care in England last
year found that about four in 10 did not know that
vision rehabilitation formed part of that portfolio. An
element of that will be because it is an unregulated
function. Having been such a portfolio holder, I remember
that you are very conscious of regulated provision in
your area, because of the seriousness that comes with
that, and I want to explore this gap a little.

Of course, the past 18 months have been extraordinary
circumstances. Being a regulated activity on the same
level of other adult social care activities would not fix
the problems on its own, but it would have made a
difference. It would certainly have given those gaps
greater prominence. That might have been the beginning
of addressing them. Indeed, there is a sense in the sector
that this level of regulation would improve the visibility
and priority of these services to senior managers and
lead members by allowing for better data collection, for
guidance, for quality standards to be developed by the
National Institute for Health and Care Excellence, and
for inspection services by the Care Quality Commission.

I will not say much more on that. It may well be that
this is not the best mechanism to do those things, but I
would be keen to understand why this particular element
of adult social care is unregulated when so much effort
is put into regulating other elements of it. Rehabilitation
and reablement are particularly important.

Edward Argar: I am grateful to the shadow Minster
for tabling the amendment and enabling us to have this
discussion and air this issue. I understand his intentions
in the amendment and new clause 47. It is right that
social care services are appropriately and effectively
regulated, and this includes rehabilitation and reablement.
However, I do not believe that the amendment and the
new clause are the right way of achieving the intended
outcome.

Where providers carry out regulated activities as defined
under schedule 1 to the Health and Social Care Act 2008
(Regulated Activities) Regulations 2014, rehabilitation
and reablement services are already within the scope of
the CQC’s activities. As such, most rehabilitation and
reablement services are CQC registered and are usually
carrying on the regulated activities of accommodation,
personal care, and treatment of disease, disorder or
injury.

The definition of social care in section 9 of the
2008 Act is already sufficiently broad to cover reablement
and rehabilitation provided under section 2 of the Care
Act 2014. If there are concerns about the scope of CQC
regulatory activities in relation to these services, they
would perhaps be more appropriately picked up as part
of the ongoing review of the 2014 Regulations. That
work would probably sit better there. We intend to
publish the response to that public consultation on the
review in due course. For that reason, I would encourage
the hon. Gentleman to withdraw the amendment and
perhaps seek to use that process and that review as the
mechanism by which to further air these issues.

Alex Norris: I am grateful for that reassurance. That
does provide comfort, certainly on the CQC aspect. The
driver behind the amendment was as much that the
CQC sharpens its focus for local authorities. I am not
quite sure that we have got to the point where this will
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close that gap. However, there is a good mechanism by
which to do so, so I might pursue this later, rather than
pushing it to a Division.

Amendment, by leave, withdrawn.
Question proposed, That the clause stand part of the

Bill.

Edward Argar: This clause inserts a new chapter 3
into the Health and Social Care Act 2012, relating to
information about adult social care. It introduces a new
power for the Secretary of State to require regulated
adult social care providers to provide information relating
to themselves, their activities or individuals they have
provided care to. The information may be sought only
for purposes connected with the health or adult social
care system in England, and its processing will need to
comply with the UK general data protection regulation.
Disclosure of commercially sensitive information is
restricted under new section 277B(2).

As the shadow Minister set out, the clause enables
the Secretary of State to delegate this function to the
Health and Social Care Information Centre—known to
its friends as NHS Digital—or to a special health authority,
or to arrange for other persons to exercise them. Any
such person would be subject to the restrictions on
onward disclosure set out in new section 277B in the
same way as the Secretary of State.

The clause is crucial for helping us to fill data gaps,
understand more about self-funders and better manage
emergency situations. Data from local authorities can
show only part of the picture, as individuals who privately
fund care have little or no contact with a local authority.
That needs to be addressed to support local authorities
to manage provider markets and secure improved outcomes
for all receiving care and support.

The provisions will support a consistent and transparent
approach to the processing of data across privately and
publicly funded care to enable improved safety and
quality of provision. Without that data, our ability to
effectively identify and manage emerging risks and issues
and to take appropriate action will be restricted.

The clause will enable us to collect higher-quality and
more timely information, fill data gaps, support high-quality
provision of services, and manage risks at local, regional
andnational levels. I thereforecommendit totheCommittee.

10.30 am
Alex Norris: To date we have discussed 83 clauses,

and we might finally have found a little note of integration.
Local authorities not only want to share their data, but
they want a greater sense of the data that they do not
have, as the Minister said. They are desperate to do this.
They want the all the needs of their service users to be
met, but they are frustrated by a system that is atomised
and hard to navigate. We know that that is also exhausting
for patients and their families. I know that local authorities
will jump at the chance to use the provisions effectively,
but I have a couple of questions.

First, is there an expectation and obligation that the
data sharing will be a two-way street? There are times
when local authorities are frustrated about their ability
to get information either out from the centre or from
local health services. I would not want that opportunity
to be missed. Secondly, to reiterate a point I made
earlier, it is a pain getting systems to talk to each other.
Will the Minister and his officials look at what support
and time may be needed to implement the measures?

Edward Argar: I am, as ever, grateful to the shadow
Minister. On his final question, about the burden of the
additional data that we want to collect, which is a fair
one, the aim is to reach a point where we can collect and
share data across the sector in a way that minimises
those collection burdens. That will include giving careful
consideration to the frequency and nature of data collection.
We will seek feedback from those engaged in the process
and carry out appropriate assessments of it.

The capacity tracker, which is a web-based digital
insight tool that we used to collect provider data in
near-real time to help manage the pandemic, currently
has a very high completion rate. We do not anticipate
that any further mandated collection will create a significant
burden in addition to that tracker. We learned during
the pandemic that it is one of the things that will have
beneficial applications in future. The capacity tracker
currently operates on a voluntary basis, but it has high
sectoral coverage—about 95% of adult social care providers
are voluntarily using it. That, I suspect, is motivated by
the infection control fund incentives, but our intention
is to make it as simple and as easy as possible for people
to continue using the tracker without imposing a burden
on them. We recognise, however, that if those incentives
are not there, the balance of burden and compliance
changes, so we are looking at longer-term collections,
which would likely be required far less frequently than
the frequent iterations involved in managing a pandemic.

We therefore believe that we have struck the right
balance, but I assure the hon. Gentleman that we will
continue to keep the matter under review and seek to
strike the appropriate balance.

Question put and agreed to.

Clause 83 ordered to stand part of the Bill.

Clause 84

ENFORCEMENT OF DUTIES AGAINST PRIVATE PROVIDERS

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause inserts a new chapter into
the Health and Social Care Act 2012 dealing with the
enforcement of information provisions. It enables
regulations to be made to impose financial penalties on
private providers that, without reasonable excuse, fail to
comply with an information standard or a requirement
to provide information, or that provide false or misleading
information. I am sure that you, Mr Bone, and members
of the Committee will be pleased to hear that the
regulations will be subject to the affirmative procedure
in Parliament. This allows us to provide for enforcement
in respect of private organisations, which are not subject
to usual accountability mechanisms and judicial review
in the same way as public bodies. The clause also
provides for the regulations to set out details such as the
amount of the penalty, as well as safeguards such as
notice of the penalty and an opportunity for the person
to make representations and to appeal to the first tier
tribunal.

Clause 84 enables the Secretary of State to direct a
special health authority to exercise the enforcement
functions under regulations made under these new
provisions and to give directions to the special health
authority about the exercise of those functions. That
provision and the related information provisions in the
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Bill are part of the wider strategy for health and care
data, which aims to ensure more effective use of data
across health and adult social care to deliver better
treatment for patients, better health results for people
who need care and support, and better decision making,
research and support for those on the frontline. Our
expectation is that those aims will be delivered through
the commitments in that data strategy, including the
legislative changes that we are making. The use of fines
or, in the case of public bodies, judicial review is—as
always—a mechanism of last resort but an important
part of achieving those aims. I therefore commend the
clause to the Committee.

Alex Norris: The clause is an important counterpart
to clause 82. If private organisations do not comply
with their duties, enforcement will be necessary, although
we hope it will not prove to be so very often.

As the Minister said, much of this has been left to
regulations, so we are flying a little blind, but his point
about the affirmative procedure is welcome as we will
have a chance to revisit the issue. Ahead of that, however,
we suggest that the Government consider two things in
formulating regulations. First, a private company should
not be able to pay its way out of its responsibilities. The
fine alone should not discharge the notice, and instead
the information should still be forthcoming.

Secondly, in pursuit of that, under section 54 of the
Modern Slavery Act 2015 the Secretary of State has the
power to injunct a company and stop it trading if it
does not comply with its responsibilities to publish a
statement on modern slavery and its supply chain. A
similar provision in the Bill would be highly effective. I
hope that the Minister and his officials will consider
that when they formulate the regulations. We will have a
further debate on this at that juncture.

Edward Argar: I am happy to bear in mind those
sensible points as we look to the formulation of regulations.
I am grateful to the shadow Minister.

Question put and agreed to.

Clause 84 ordered to stand part of the Bill.

Clause 85

MEDICINE INFORMATION SYSTEMS

Dr Whitford: I beg to move amendment 65, page 77,
line 3, at beginning insert “Subject to subsection (3A),”
This amendment, together with Amendment 66, would allow specified
people and organisations who are required to provide information for a
registry or information system to provide information to NHS Digital
in pseudonymised form.

The Chair: With this, it will be convenient to discuss
the following:

Amendment 66, page 77, line 12, at end insert—
“(3A) The provision mentioned in subsection (2)(b) must

enable those required to provide information to provide
information in pseudonymised form.”

See explanatory statement to Amendment 65.

Amendment 64, in clause 85, page 77, line 33, at end
insert—

“(5A) The Scottish Ministers may exempt persons to whom
subsection (5) applies and who are in Scotland from any
requirements imposed by regulations under this section.”

This amendment would allow Scottish Ministers to exempt providers in
Scotland from participating in any particular registry or medical
devices information system.

Amendment 61, in clause 85, page 77, line 34, at
beginning insert “Subject to subsection (6A),”

Amendment 62, in clause 85, page 77, line 47, at end
insert—

“(6A) Provision under subsection (6)(c) and (d) may only
provide for the disclosure, use or (as the case may be) further
disclosure of information for purposes of public health analysis,
and must prohibit disclosure, use or further disclosure of
information for commercial use.”

This amendment would require that the disclosure of information will
only be for the purposes of public health analysis and not for
commercial use.

Amendment 63, in clause 85, page 78, line 1, leave out
“includes power to vary or revoke the directions by a subsequent
direction”

and insert “—
(a) includes power to vary or revoke the directions by a

subsequent direction, and

(b) is subject to the consent of—

(i) the Scottish Ministers insofar as the direction makes
provision for any matter which falls within the
legislative competence of the Scottish Parliament,

(ii) the Welsh Ministers insofar as the direction makes
provision for any matter which falls within the
legislative competence of Senedd Cymru, and

(iii) the Northern Ireland Ministers insofar as the
direction makes provision for any matter which
falls within the legislative competence of the
Northern Ireland Assembly.”

This amendment would require the appropriate authority to obtain the
legislative consent of the devolved governments before powers under this
clause are exercised.

Amendment 60, in clause 85, page 78, line 9, at end
insert—

“(8A) Regulations under subsection (1) may not be made
without the consent of the Scottish Ministers, the Welsh
Ministers and the Northern Ireland Ministers.”

This amendment would require the Secretary of State for Health and
Social Care to obtain the legislative consent of the devolved
governments before powers in this clause are exercised.

Amendment 67, in clause 85, page 79, line 8, at end
insert—

“(4) Provision under subsection (3) which changes the
territorial extent of provisions of Chapter 2 of Part 9 of the
Health and Social Care Act 2012 (constitution and functions etc
of the Health and Social Care Information Centre) and—

(a) relates to Scotland may only be made with the consent
of the Scottish Ministers,

(b) relates to Wales may only be made with the consent of
the Welsh Ministers, and

(c) relates to Northern Ireland may only be made with the
consent of the Northern Ireland Ministers.”

This amendment would require the Secretary of State for Health
and Social Care to obtain the legislative consent of the devolved
governments before regulations under this provision are made.

Dr Whitford: I should like to speak to the whole
group of amendments because they all relate to one
another—amendments 65, 66 and 64 are very much
about the form of data, which I discussed earlier.

The principle of the clause relates to the powers that
are going to be given to the Health and Social Care
Information Centre. It is given a power to require, so it
can demand data. As a Scottish MP I am aware that
data handling under NHS Scotland is different. Our
data systems are different. We have a real concern that
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there is no mention of consultation, let alone legislative
consent. For the public across the UK, the way in which
their data is handled, who owns and controls their data
and what is done with it are critical. We did not take
part in the care.data project or Google DeepMind.
There has not been any attempt within NHS Scotland
to commercialise data, but we have very innovative
working from Public Health Scotland and the academic
universities. We do not want to see that undermined.

It is disappointing that there is no recognition in the
clause that there should be both consultation and consent
from the devolved Health Ministers. Proposed new
section 7A(2) and 7A(4) give the power to require,
and amendments 61 and 62 relate to proposed new
section 7A(6) on how data is used and to whom it is
disclosed, which we discussed earlier.

On proposed new section 7A(3) relating to the form
of data, I totally support registries, particularly of
devices. We are all aware of vaginal meshes. I remember
wading through case sheets at the time of the PIP breast
implant scandal, even though I knew we had never used
them, because the only way to prove that none of my
patients had had them was to go through literally every
single operation note and sign it off.

Amendments 65, 66 and 64 relate to the form of data
and specify that the Health and Social Care Information
Centre would have power to decide what kind of
information would be included in individual patient
information. Amendments 61 and 62 relate to what we
talked about earlier: disclosure to third parties, which is
of public concern.

Amendments 63, 60 and 67 relate to proposed new
section 7B(5)(b), which is the power to change the
territorial extent. Although most of these provisions
talk about getting data on social care from local government
in England, it is completely within this Bill that the
information centre would be able to demand data from
devolved health centres and that the Bill’s territorial
extent could be changed later by regulation, and without
consultation, let alone legislative consent. All my
amendments relate to the same basic principle: the four
health services run separately, use different data systems
and have different principles for sharing, using and
analysing data, and whether they feel that sharing that
with commercial companies is actually in the best interests
of research, of patients and of clinical communication.

It is not necessary for pharmaceutical companies to
have access to pseudonymised or individual data to
study the functioning of their drugs. They require analysed,
anonymised data that has been handled by trusted
academics and researchers, whether from Public Health
England or working in collaboration with universities.
The amendments call for both consultation and legislative
consent, without which the devolved health services
and their principles of keeping data within the NHS
and the public health system will be undermined. The
Government need to talk to the devolved nations about
that. They saw this Bill the day before it was launched.
That is not consultation. That is not collaboration.
That is not involvement.

It may well be that Ministers feel that a central
registry of individual, identifiable details makes sense,
or they may feel that it should be pseudonymised and
brokered by the individual health services, because it
will be those services that will have to contact patients
if devices are found to be unsafe or need reviewing or if

people need further surgery. This is about the lack even
of consultation. As we have talked about all morning,
data is so important to the public and to patients that
legislative consent should be put into all those clauses
of the Bill. I am disappointed that none of the devolved
Ministers got to see the Bill when it was being put
together, and as we heard from the Welsh Health Minister
during the evidence sessions, her concerns are exactly
the same as those of the Scottish Cabinet Secretary for
Health and Social Care.

That is what I call for the Government to do, and I
look forward to the Minister’s comments.

10.45 am

Alex Norris: I congratulate the hon. Member for
Central Ayrshire on her amendments and the case she
made for them. I remember with fondness that during
proceedings on the Medicines and Medical Devices
Act 2021 we were able to offer constructive ways in
which information regarding medical devices could be
collected and used. We managed to move the Government
on that. I hope we have similar success on these proposals
too, because those were arguments well made.

Amendments 65 and 66 get to the heart of building
confidence regarding data among the general public.
There is widespread understanding about anonymised
data and about datasets so big that individuals cannot
be recognised, but we know that sometimes, if we want
more detail, and particularly around rarer conditions or
in rural and more isolated communities, we risk
identification. Giving our information leaders the tools
with which to protect individuals while still delivering
the desired outcome is a sound principle and is part of
hearing the message that was sent from our constituents,
so we can start to rebuild trust. Providing such extra
tools would be proportionate.

Turning to amendment 64, devolution is at its best
when the four nations can exercise the advantage of
local knowledge and leadership but collectively harness
separate oversight to tackle collective challenges. That
is important, particularly for the use of data. I strongly
believe it will be in the interests of people across the
United Kingdom for all four nations to have similar
systems of standards and alignment on data. I am
conscious that the challenges in north Nottingham will
be similar to the challenges in north Cardiff, but devolution
may well mean that services in Cardiff are different
from those in Nottingham; that is part of the process. It
can also mean that the outcomes are different, and we
may want to know that, so that one community can, if
it wants to, change to replicate what another is doing. I
am not arguing against common usage; I think it is
important, but we do not want a situation where the
Secretary of State seeks to act with overbearing control
as a first among equals. The mutual benefits of sharing
data are so clear to all parties that they ought to be able
to be agreed on a good-faith and negotiated basis. It
should not need compulsion from the Secretary of
State; in fact, that would be a significant failure. Therefore,
the opt-out specified would be proportionate in this case.

Amendments 61 and 62 are crucial. The general
practice data for planning and research process fell over
because a significant part of the population did not
trust the Government to handle their data appropriately.
There is widespread concern about the Government’s
relationship with big commercial entities, whether in
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the planning process, political donations or covid contracts.
They are not scare stories or political fluff; they are real
issues, they are in the public consciousness, and there is
a sense that that relationship and the balance with the
commercial sector is not one where the calibration is
right.

On data, we must at every opportunity send the
loudest possible signal that there are irremovable firewalls
between people’s data and commercial usage. That works
on two levels. First, as mentioned there is a lack of trust
that the data will not be handed over to big commercial
companies. We know that the mega-giants in social
media have an insatiable desire for our data, and the old
adage that social media is only free because our data is
the product rings true. The NHS is not like a social
media platform, though; it is free at the point of use, but
we have paid for it through our taxes. It is not a free
service we get in return for sharing our data, and there
is no mandate to simply pass on the information collected
as a result of our healthcare.

Let us be honest: what confidence would we have in
sending the Government to negotiate with these companies?
We have seen the painstaking process involved in just
getting them to pay tax in this country; I would not,
with full confidence, send a Prime Minister to negotiate
a fee for our data, because I suspect we would end up
paying the companies. This is an opportunity to be
absolutely, immovably and irreversibly clear that we do
not think that they should be near this data.

Secondly, it is worth reiterating that it is not as simple
as just not handing data over. Even through legitimate
and beneficial use of data, we are still at risk of getting
a bad deal. For example, we no doubt want to use
population-level healthcare to work out what conditions
we may need new treatments for in the future. For that
reason, we want researchers to use this data, and from
that new treatments and drugs will emerge. Big
pharmaceutical companies stand to gain from this, so
how is it to be accounted for? We have a stake and have
played a part in that process, so we ought to have a
share of the benefits. How will the premium that we pay
for the new treatments reflect the contribution that we
have made—bluntly, where is our dividend? Those are
the reasons that the GPDPR process fell apart, and why
there is so much suspicion about the Government’s
handling of data more generally. If we keep repeating
the same approaches we will get the same outcomes.
This is a moment to change that and to send a signal
that our data will be protected from commercial interests;
I hope the Minister will meet this moment.

Finally, on amendments 60 to 63 and 67, I will not
rehearse the arguments I have previously made. I can
conceive of times when NHS bodies, local authorities,
community and voluntary sector providers or private
sector providers might fall short of the expectations we
have of them on data sharing, and exceptions where the
Secretary of State may need to step in. That is why the
Opposition have supported earlier clauses in part 2.
That is a reasonable and proportionate way of ensuring
that the data sharing regime is an enabling regime. I
cannot think that applies to the devolved nations. All
four nations are partners in the common pursuit of
improving health outcomes; we may diverge in approach,
but the common goal is the same. I cannot conceive that

there will be such a divergence on data that it would be
legitimate and wise to resolve it by working without
shared consent. I hope, in the light of the arguments
made, that the Minister will revisit that point.

Edward Argar: To the point made by the hon. Member
for Central Ayrshire about the relationship with Edinburgh,
while it is correct that a number of these clauses, and a
large part of the Bill, were not finalised in their drafting
until a day or two before publication, it is important to
say that since the beginning of this year Scottish
Government officials have had sight of the intentions
and have been discussing with UK Government officials
the wording and content of these clauses. I appreciate
that this is not necessarily the same as a Minister seeing
the exact wording, but that relationship and transparency
has been there at that level.

I also put on record my gratitude to Humza Yousaf,
the Cabinet Secretary for Health and Social Care. I
spoke to him a week or two ago, and with tragic timing,
in that conversation he asked me to pass on his best
wishes to James Brokenshire for his recovery. I know
that they got on well, and I hope that I have a similar
relationship with Humza, who is pragmatic, and I appreciate
the work that he is doing on this. We continue to talk,
because I am keen that we have that healthy relationship
and it is my intention that we respect the Sewel convention
and work together to come to an agreed position. It is
challenging because there are genuine differences of
principle on how things should be interpreted, but I am
committed to working with him, as he is with me, to
find a way to reach a common position that respects
everyone’s principles and approach.

The medicine information systems clauses give us an
important opportunity to ensure we have the highest
quality evidence on which to base critical regulatory
decisions. If we get this right, there is real potential,
which has been alluded to by all Members, to take a
step forward in the way medicines are monitored, risks
are identified and action is taken to protect patients. We
need to provide for the most effective operation of this
system to realise the full benefits for patients across
the UK.

The detailed operation of the system will need to be
carefully considered further as we develop the regulations
under the clause. It will probably be important that the
systems are able to receive information that is fully
identifiable to ensure accurate linkage and deduplication
of data. That is necessary to ensure that the information
system is able to capture a comprehensive picture of a
patient’s treatment to generate robust evidence, and that
if a patient moves from one area of the UK to another,
they are not lost from the registry.

Robust decision making on patient safety must be
made using accurate data, which can only be achieved
by processing identifiable data from the four nations to
create the UK-wide information system. That necessitates
precise data linkage due to the nature and potential
rarity of harmful events based on multiple identifiable
data points. It is proportionate to use identifiable data
to understand potentially adverse patterns early.

Patient-identifiable information is also necessary where
inclusion in a registry is to be used as a risk minimisation
tool, where a patient needs to be identifiable in the
registry to their healthcare providers, or if information
systems are linked with wider safety monitoring mechanisms
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already in place, such as the yellow card scheme, through
which the public and healthcare professionals can report
adverse incidents experienced with a medicine to MHRA,
to further strengthen the data it collates.

It is not necessary to make provision in the Bill,
because the powers in clause 85 give the ability to follow
the most appropriate approach on the collection and
disclosure of data, following discussion with stakeholders
on the detail of the future regulations. The confidentiality
and security of patient data and the reassurance that
offers to patients is paramount. I hope I can assure the
hon. Member for Central Ayrshire and other Members
that all data held in a medicines information system will
be processed in compliance with data protection legislation,
which places crucial safeguards on the use of that
information. That includes data principles such as
lawfulness, fairness and transparency, purpose limitation
and data minimisation—meaning that the minimum
necessary information will be collected to meet the
required purpose.

I recognise the importance of ensuring the appropriate
and proportionate use and access to information in a
medicine information system. As part of our consultation
on the regulations to establish and operate a medicine
information system, we will engage with patient groups
and other stakeholders across the UK, as well as the
devolved Administrations, on the content and scope of
the system to ensure we do what is right for patients.

On amendment 64, at official level we have been in
discussions with the devolved Administrations since
February about the provisions in the Bill, particularly
those for which at an early stage we identified a shared
agreement that legislative consent was required. Clause 85
is one of those. I would like to put on record my
gratitude to those officials—we often talk at ministerial
level, but they worked very hard for some time in the
spirit of finding a way forward that works for everyone.
Let me say the same in respect of the devolved
Administrations, who have spent considerable time working
with us.

Without going into too many details, because those
discussions are continuing, I have had constructive
discussions with the Cabinet Secretary for Health and
Social Care in Edinburgh. I am keen, as he is, to do
what we can to move those discussions forward. I hope
we will be able to provide further reassurance over any
outstanding areas of concern to the DAs, and where
necessary and agreed, to table amendments ahead of
Report. I hope that gives the hon. Lady some reassurance
that I am directly engaged with the Cabinet Secretary
and I will continue to be so. I am due to have another
conversation with him in the coming days, and I have in
my bundle another draft letter I am due to send him
addressing some of the details of the granular points we
are now looking at. I hope we will be able to make
progress.

For medicine information systems to be truly effective
as a tool, they need to cover all patients using the
medicine across the UK. The regulatory decisions taken
on the basis of the data collected will apply to the
licensing of that medicine across the whole of the UK.
My concern about Scottish Ministers choosing whether
Scottish providers should or should not participate in
the information system is that it could risk a fragmented
approach, which is why we are having those discussions
at policy level.

11 am

The amendment would apply only to medicine
information systems. However, I note that the hon.
Lady also refers to the medical devices information
system. My memory may fail me, but I recall that the
regulation enabling the medical devices information
system was introduced in the Medicines and Medical
Devices Act 2021, which was passed by both Houses
and was subject to a legislative consent motion, agreed
by the Scottish Parliament at the time.

The amendments in the Bill related to the medical
device information system are technical in nature. We
believe that, having got where we are, it would not be
appropriate to revisit those substantive points, which
were debated fully and voted on in the context of that
previous piece of legislation. I again commit to working
as closely as I can with the devolved Administrations to
find a way forward.

Turning to amendments 61 and 62, as we have debated
in other clauses, the Government are committed to
championing the safe, effective use of data, enabling it
to flow in a lawful, secure and appropriate way to
improve outcomes for citizens. NHS Digital allows
information to be used for purposes connected to health
and care by organisations that have a legal basis and
legitimate need to use the data. That approach enables
data to be made available for a range of purposes that
improve health and care. In some instances, such a use
may have a commercial aspect, for example when informing
the commissioning of tertiary services, such as paediatric
services for children adversely affected by medicines
taken in pregnancy, or when supporting research by
organisations at the earlier stages of developing new
treatments.

I recognise that individuals, regardless of where they
live in the UK, will rightly want to be reassured that
their information will be used in a trustworthy and
appropriate manner. NHS Digital does not approve
requests for data where the purpose is for marketing,
insurance or similar purposes. That would extend to
systems established under this clause. We would also
continue to build on the safeguards in place to ensure
that information will be appropriately protected and to
ensure transparency about how it is used and by whom.
The Government will work closely with the devolved
Administrations to ensure that differences in approach
to the use and disclosure of information across the UK
are taken into consideration in developing the medicines
information system.

Finally, I turn to amendments 63, 60 and 67.
Amendment 60 would require consent to be obtained
from all the devolved Administration Ministers in each
case where the regulation-making power in clause 85
relating to medicines and information systems is exercised.
Similarly, amendment 63 would require consent to be
obtained from the devolved Administrations before the
power in clause 85 to give a direction can be used.
Amendment 67 would require consent to be obtained
from the devolved Ministers before the power in clause 85(5)
relating to territorial extent of the Health and Social
Care Act 2012 could be exercised.

Clause 85 would enable the capture of data on the use
of specific medicines throughout the UK to support
high-quality evidence on their use, benefits and risks,
and will be a significant step forward in improving the
monitoring of medicines. As I have said, we are seeking
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to implement a system that works for the whole of the
UK and ensures the safety of all patients. I reiterate that
I am committed to working with the devolved
Administrations to see if we can do just that.

The crux of what the hon. Member for Central
Ayrshire is getting at is “consult or consent”, and the
difference of interpretation on which is the more
appropriate. Without going into too much detail, those
are exactly the conversations I am having with her
colleague, the Cabinet Secretary for Health and Social
Care. Those discussions are ongoing, but I hope we will
be able to make further progress. My previous conversations
with him have been typically well informed and positive,
and I hope we continue to make further progress.

It is important to be clear that clause 85(5), which
would be affected by amendment 67, is a technical
provision. Regulations made in relation to medicines
and medical device information systems will introduce
more substantial functions for NHS Digital in relation
to Scotland, Wales and Northern Ireland. To ensure
that NHS Digital can effectively undertake its UK-wide
function in relation to the medicines and medical devices
information systems, it is appropriate that certain provisions
relating to the Health and Social Care Act 2012 can
form part of the law for the whole of the UK. That is
achieved through the power in clause 85(5).

That power can be exercised only as part of the
regulations that deliver either the medicines or the
medical devices information systems. The power applies
only to certain provisions in the Health and Social Care
Act 2012 that relate to the functions and constitution of
NHS Digital. Therefore, use of the power is appropriately
limited, and is also subject to the same public consultation
requirement before any changes can be introduced through
those regulations. It is not the intent to impact the range
of other elements of the 2012 Act outside of the context
of NHS Digital’s functions under the Medicines and
Medical Devices Act 2021.

The Government are committed to ensuring that all
patient data are captured efficiently, stored safely and
used effectively, including those from patients within
the devolved Administrations. To reiterate one more
time, I commit to continuing to work closely with the
devolved Administrations in discussions on this. I cannot
promise what the outcome of those discussions will be;
that would be wrong while they are going on. However,
I commit to continuing to engage in good faith with the
devolved Administrations to see whether we can make
further progress. On that basis, I hope that the hon.
Member for Central Ayrshire might consider withdrawing
her amendment, but obviously that is her choice.

Dr Whitford: I welcome the Minister’s constructive
comments. Obviously, I am not party to the consultations
that are going on. I am still disappointed that there was
not provision for both consultation and, where necessary,
legislative consent. As the Minister clarified, those registries
will absolutely contain individual patient data. As a
surgeon, of course I support the principle of registries
and how they are put together, but the responsibility for
data in NHS Scotland and in the other devolved nations
lies with the Health Ministers of those nations. It is
disappointing that there was nothing put in these provisions.

I hope that the consultation goes forward. I will
therefore not push the amendments. Obviously, I reserve
the right to table amendments at a later stage. However,

it is important that the Government recognise that the
same concerns that we have heard around GP data in
England would then apply in Scotland, where we have
not taken any kind of commercial approach in the past,
and that there will be a recognition of the role of those
health Ministers. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: As we have discussed in the context
of the various amendments, clause 85 inserts a new
chapter, 1A, into the Medicines and Medical Devices
Act 2021. It introduces a new power to make regulations
that would provide for one or more medicines information
systems to be established and operated by NHS Digital.
The power may be exercised only for the specified
purposes set out in the provision: namely, purposes
relating to the safety, quality and efficacy of human
medicines and the improvement of clinical decision
making in relation to human medicines. The clause sets
out the types of provisions that could be made by the
regulations and, to ensure full engagement, includes a
mandatory public consultation requirement that must
be fulfilled before any regulations are made.

Medicines information systems will enhance the capture
and collation of information on the uses and effects of
specific medicines across all four nations, including
medicines prescribed to patients by the NHS and private
healthcare providers. That information will be used by
the Medicines and Healthcare Products Regulatory Agency
to enhance post-market surveillance of medicines by
enabling the development of comprehensive UK-wide
medicines registries, which will be used to drive
improvements to patient safety. The evidence generated
through medicines registries can be used to inform
regulatory decision making, support local clinical practice
and provide prescribers with the evidence needed to
make better-informed decisions. For example, where
safety concerns have led to the introduction of measures
to minimise risk to patients, comprehensive medicines
registries will enable early identification and investigation
of cases where those measures are not being followed,
so that additional action can be taken to improve safety
at national, local or individual patient level.

The clause also ensures that we have the right powers
to promptly modify what data is collected by NHS
Digital as the need for new or different information
about a medicine emerges in the light of changing or
developing public health needs. That will provide the
ability to rapidly respond to emerging risks to patient
safety if and when they develop.

Given the overarching aims of the clause, it makes
sense that the provisions will ultimately sit within the
Medicines and Medical Devices Act 2021, which has a
similar power for establishing information systems for
medical devices in section 19. To ensure the effective
operation of both the medicines information systems
and the medical devices information systems, the clause
also introduces necessary technical amendments to the
MMD Act.

The clause drives forward improvements to the safety
measures that protect patients in the UK against avoidable
harm from medicines, and supports the need for the
establishment of registries as recommended in the
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independent medicines and medical devices safety review,
published last year. The clause directly supports putting
patient safety at the heart of regulatory decision making.
It will ensure that we have robust and comprehensive
evidence to address public health concerns, and enable
mechanisms to track the use and effects of medicines,
based on public health needs. I therefore commend the
clause to the Committee.

Alex Norris: I had intended to go the entire period
that I am in this place, however long that might be, at
least trying to be a young Member, if not a new Member,
but clause 85 amends a piece of legislation that I was on
the Bill Committee for previously, so I feel that I cannot
do that now. That is really startling. Nevertheless, as I
said earlier, I and the hon. Member for Central Ayrshire
argued strongly for this in Committee on that Bill, and I
certainly would want to see this used properly and
developed. With all the daily treatments that there
are—and certainly when it comes to the medical devices
that are inserted into people on any given day and on
every day of the year every year—we really ought to
know what those things are and, when there is a problem,
be able to deal with it quite quickly.

I will make one final point. The Minister references,
quite rightly, the independent review—the Cumberlege
review. We will be revisiting the matter in the new
clauses, because the Government have not done the job
properly on that review. Although there are elements in
this clause that make good on some of the commitments,
there are very significant things that have been left out
and that the Government do not intend to do, and they
have really let down the families by not doing them, so
we will be returning to that point, and I hope to find the
Government in listening mode when we do.

Edward Argar: I have nothing further to add to what
we have said, save that I am always in listening mode
when the shadow Minister is making his points.

Question put and agreed to.

Clause 85 accordingly ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

11.13 am

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 19 October 2021

(Afternoon)

[JULIE ELLIOTT in the Chair]

Health and Care Bill

Clause 86

RELEVANT BODIES

2 pm
Question proposed, That the clause stand part of the

Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 69, in clause 87, page 80, line 7, at end
insert—

“(2A) Regulations under this section which make provision
affecting the functions of Scottish Ministers may not be made
unless the Secretary of State has consulted the Scottish Ministers
on that provision.”
This amendment would put a duty on UK Ministers to consult Scottish
Ministers on regulations making provisions on conferring of functions
on the Scottish Ministers or amending or removing functions from them
in reserved areas before these regulation making powers are exercised.

Amendment 68, in clause 87, page 80, line 33, at end
insert—

“(5A) Regulations under this section to which subsection (5)
applies may not be made without the consent of—

(a) the Scottish Ministers, if they contain provision for a
body to exercise a function that is exercisable in
relation to Scotland,

(b) the Welsh Ministers, if they contain provision for a
body to exercise a function that is exercisable in
relation to Wales, or

(c) the Northern Ireland Ministers, if they contain
provision for a body to exercise a function that is
exercisable in relation to Northern Ireland.”

This amendment would require the Secretary of State for Health and
Social Care to obtain the legislative consent of the devolved
governments before powers in this clause are exercised.

Clause 87 stand part.
Amendment 70, in clause 88, page 81, line 17, at end

insert—
‘(4A) Regulations under this section to which subsection (4)

applies may not be made without the consent of the—

(a) Scottish Ministers, if they contain provision for a body
to exercise a function that is exercisable in relation to
Scotland,

(b) Welsh Ministers, if they contain provision for a body
to exercise a function that is exercisable in relation to
Wales, or

(c) Northern Ireland Ministers, if they contain provision
for a body to exercise a function that is exercisable in
relation to Northern Ireland.”

This amendment would require the Secretary of State for Health and
Social Care to obtain the legislative consent of the devolved
governments before powers in this clause are exercised.

Clause 88 stand part.
Amendment 71, in clause 89, page 82, line 13, at

beginning insert “Subject to subsection (6A),”
This amendment, together with Amendment 72, would require the
Secretary of State for Health and Social Care to obtain the legislative
consent of the devolved governments before powers in this clause are
exercised.

Amendment 72, in clause 89, page 82, line 19, at end
insert—

“(6A) Regulations under section 87 or 88 containing provision
by virtue of section 131(1)(a) and repealing, revoking or
amending provision made by or under—

(a) an Act of the Scottish Parliament may only be made
with the consent of the Scottish Ministers,

(b) a Measure or Act of Senedd Cymru may only be made
with the consent of the Welsh Ministers, and

(c) Northern Ireland legislation may only be made with
the consent of the Northern Ireland Ministers.”

See explanatory statement to Amendment 71.

Clauses 89 to 92 stand part.

The Minister for Health (Edward Argar): It is a pleasure,
as ever, to see you in the Chair, Ms Elliott. The existing
arm’s length body landscape has remained largely
unchanged since the Health and Social Care Act 2012
reforms. As the health service has evolved, this structure
has led to a fragmentation of roles between different
organisations, and sometimes competing priorities being
disseminated to providers. We have seen ALBs, with all
their differing functions and operations, responding as
rapidly as possible during the pandemic. Building on
this recent energy and innovation, and the value of
working flexibly, this power provides a mechanism to
support a more responsive and adaptive system than
the current structure allows. Using these powers—to
transfer functions to and from ALBs—the system will
be able to respond to differing challenges more swiftly.

Clause 86 sets out the definition of “relevant bodies”
that is used in part 3 of the Bill. This definition is
relevant to clause 87, which provides the Secretary of
State with a power to transfer functions between relevant
bodies, and to clause 88, which provides a power to
delegate functions of the Secretary of State to relevant
bodies. The bodies covered by this definition are all
public, sponsored by the Department and operating in
the health sector. In many instances they have
complementary functions where there could be material
benefit to elements of joint delivery.

This definition does not include a number of health
and care-related bodies, including the National Institute
for Health and Care Excellence and the Care Quality
Commission, which we have determined should not be
covered by the powers in part 3 of the Bill due to the
nature of their advisory, regulatory and/or public health
functions. The clause therefore establishes the non-
departmental public bodies in scope of the power to
transfer functions set out in clauses 87 to 92.

I am grateful to the hon. Member for Central Ayrshire
for tabling amendment 69, which seeks to ensure that
Scottish Ministers are consulted before a transfer of
functions in reserved areas is carried out. Clause 92 sets
out the Secretary of State’s duty to consult any body to
which the proposed change relates, as well as the devolved
Administrations if the draft regulations apply in their
jurisdictions and relate to matters that are within the
legislative competence of their legislatures, or in respect
of which their Ministers exercise functions.

If functions exercisable by Scottish Ministers are
impacted, Scottish Ministers would, in our view, already
be consulted under the current wording. We do not
consider it appropriate, therefore, to consult a devolved
Administration on reserved issues where it can be shown
that they do not impact on it in any way. We have
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committed to setting out further detail in the memorandum
of understanding, both in terms of early engagement
and the formal consultation process, when it is appropriate.

Amendment 68 seeks to introduce a requirement for
devolved Administration ministerial consent if a proposed
transfer of a function includes a function exercisable in
relation to a devolved Administration and involves a
body with a requirement for representation of Wales,
Scotland or Northern Ireland on its board. Clause 87
confers a power on the Secretary of State, through
secondary legislation, to transfer functions between the
relevant bodies listed in clause 86.

That is not a power to take away services that are
currently provided by the relevant arm’s length bodies
that are in scope; the power allows only for moving the
existing functions around within the current landscape
in order to provide greater flexibility. If it is used, it will
be to make necessary and helpful changes to the ALB
landscape, such as enabling professionals with
complementary expertise to work more closely together,
as they have in many areas in response to the ongoing
pandemic.

Many functions relate to England only, and when
bodies do operate in devolved areas it is often through
mutual agreement. We fear that it would be disproportionate
to require consent each time the power is used. We
consider this to be primarily about improving administrative
effectiveness.

We recognise that there are arrangements to ensure
that devolved Administrations’ interests are recognised
and represented at board level. Clause 87 makes explicit
provision for the continuation of any existing board
representation for devolved Administrations on the body
to which relevant functions are transferred. We believe
that that provision, alongside the current commitment
to consult that is set out in the Bill, and underpinned by
a detailed memorandum of understanding between the
UK Government and the devolved Administrations,
provides the opportunity to engage in a thorough and
meaningful way throughout the entire process. However,
as I alluded in my response to the hon. Lady’s previous
amendments, I will continue to engage with Ministers in
each of the devolved Administrations to further explore
whether—to build on what I have already said—there is
anything more we can do to provide reassurance ahead
of Report.

Clause 87 confers on the Secretary of State the power
to transfer functions between the relevant bodies listed
in clause 86 using secondary legislation. Clause 87 sets
out the conditions that would need to be met for the
Secretary of State to use that power—namely, to improve
the exercise of those functions with regard to efficiency,
effectiveness, economy and securing appropriate
accountability to Ministers, with the aim of improving
patient outcomes.

The Secretary of State can, through regulations, modify
the functions and constitutional or funding arrangements
of the affected bodies, and, with the exception of NHS
England, abolish a body if it has become redundant as
a consequence of the transfer of functions. That will be
done by way of a statutory instrument laid before the
House under the affirmative procedure. The Secretary
of State must also make provision for maintaining
representation of the interests of the devolved nations
where there is the pre-existing requirement in the
constitution of the body from which the function is

transferred. That provision, together with clause 88,
ensures a more agile and flexible framework for key
health bodies that can adapt over time.

Our arm’s length bodies want to work together more
closely, and the covid-19 pandemic has demonstrated
the value of working flexibly. Building on that recent
energy and innovation, the clause provides a mechanism
to support a more responsive and adaptive system than
the current structure allows. Amendment 70 would
introduce a requirement for devolved Administration
ministerial consent if a proposal to transfer a function
involves the transfer of a function exercisable in a
devolved Administration and a transferring body with
devolved representation on its board.

Clause 88 confers a power on the Secretary of State,
through secondary legislation, to delegate functions
that may be delegated to special health authorities to
any of the relevant non-departmental public bodies
listed in clause 86 instead. The clause gives the Secretary
of State the power only to delegate the Secretary of
State’s functions. It does not create any power for him
or her to do anything in respect of the functions that
devolved Administration Ministers direct those special
health authorities to perform in the devolved nations.
As with clause 87, clause 88 makes explicit provision for
the continuation of any existing board representation
for DAs on the body to which its functions are transferred.

I set out in our debate on amendment 68 the
Government’s reasons for opposing the imposition of a
consent requirement on the use of the power in clause 87.
We oppose a consent requirement in clause 88 for the
same reasons. A further reason for opposing a requirement
for the consent of the devolved Administrations to the
power in clause 88 is that the clause simply allows
the delegation of functions of the Secretary of State.
The Secretary of State already has the power, in effect,
to move any of his or her functions between different
special health authorities. That does not require the
consent of the DAs. Clause 88 merely extends that
provision, so that the Secretary of State may delegate
their functions to one of the NDPBs. For that reason, I
encourage the hon. Member for Central Ayrshire not to
press her amendments, but I will wait to hear what she
says when she speaks to them shortly.

As we have already discussed, clause 88 gives the
Secretary of State the power to make regulations providing
for a relevant body to exercise some of their functions.
As with clause 87, that would be done by way of a
statutory instrument laid under the affirmative procedure.
Since special health authorities exercise functions of,
and are subject to, direction by the Secretary of State,
the Secretary of State already has the power to provide
for a function currently exercised by one special health
authority to be exercised instead by another. The special
health authorities that currently exercise functions on
behalf of the Secretary of State are the NHS Business
Services Authority, NHS Blood and Transplant, the
NHS Litigation Authority, now known as NHS Resolution,
the NHS Counter Fraud Authority and the NHS Trust
Development Authority, which is merging with NHS
England as part of this Bill.

As outlined in clause 87, this clause sets out that, by
virtue of clause 131, the Secretary of State can use that
power to make consequential, transitional or saving
provision to modify the functions, constitution or funding
of either affected body. The Secretary of State must
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also make provision for maintaining representation of
the interests of the devolved Administrations where
there is the pre-existing requirement in the constitution
of the body from which the function is transferred. This
clause, together with clause 87, provides vitally needed
flexibility for the health system.

I am grateful to the hon. Member for Central Ayrshire
for tabling amendments 71 and 72 and thereby bringing
these issues before the Committee for debate. These
amendments seek to ensure that devolved Administrations
have the power of veto over any consequential changes
that may be needed to devolved legislation. I note that
in her evidence to the Committee Baroness Morgan, the
Welsh Minister for Health and Social Services, also
expressed concern about this power, as well as the
general power to make consequential amendments in
clause 130, which she linked it to.

During my discussions with Lady Morgan about the
Bill, I have set out why I believe these powers are
necessary and appropriate. I hope I have been able to
provide some reassurance to this Committee; it is my
intention to provide further reassurances on this matter
throughout the Bill’s passage, and I continue to talk to
the relevant Ministers in the devolved Administrations.

The power to make consequential amendments to
devolved legislation provided for by clause 89(6) is
entirely limited to matters that are genuinely consequential
upon regulations and will be largely technical in nature,
such as name changes post transfer. The substantive
power is to make the transfer of functions, and the
consequential amendments flow directly from that. For
the statute to work, those consequential changes should
not be subject to consent requirements in their own
right.

There are precedents for this type of power to make
consequential amendments to devolved legislation in
many other Acts, and indeed reciprocal powers for
devolved Administrations to make consequential
amendments to UK Acts of Parliament. It is worth
noting, in the context of the ALBs that we are concerned
with in these clauses, that Welsh legislation in 2013
made consequential amendments to the Human Tissue
Act 2004 of this place. We fear that seeking to introduce
new consent requirements on consequential amendments
to devolved legislation would be unnecessary and could
risk unbalancing current delicate constitutional
relationships.

Clause 89 details the scope of those powers referenced
in clauses 87 and 88, namely the powers for the Secretary
of State to transfer functions to and from relevant
bodies and to delegate the Secretary of State’s functions
to them. Clause 89 sets out the detail of what may be
done when using these powers, which gives useful clarity
as to the powers’ scope. Subsections (1) to (3) set out
what may be included in regulations when modifying
the functions of a body, the constitutional arrangements
or the funding arrangements.

The clause also sets out certain types of powers that
may be repealed and re-enacted, but not created, at
subsection (4). For example, the power cannot be used
to create a new criminal offence, but can be used to
repeal or re-enact an existing one so that it moves with a
relevant function if appropriate.

As the functions of the relevant bodies are set out in
primary legislation, it will be necessary to amend, repeal
or revoke such primary legislation when providing for a
transfer of functions. The power to do this is provided
at subsection (5). Future legislation that relates or refers
to the relevant bodies in question may also need to be
amended.

It is also necessary for there to be powers to amend
devolved legislation—I suspect this is where the hon.
Lady and I may have a slight divergence of interpretation
or of view, but we will see. There are references to the
relevant bodies in devolved legislation, which may need
to be amended in order to refer to a new body to which
a function is transferred to ensure the effective operation
in law of that transfer.

Regulations made under these powers will be subject
to the affirmative procedure. That ensures that Parliament
can scrutinise the use of the power, including any necessary
amendments made to primary legislation, following
consultation with the relevant parties, as set out in
clause 92. It is an important provision that will allow
transfers and delegations of functions to be made
effectively.

2.15 pm

When the powers provided for in clauses 87 and 88 to
transfer and delegate functions are used, it is likely that
assets, rights and liabilities previously held by the original
body will need to be transferred to the receiving body.
Clause 90 sets out that the Secretary of State may make
schemes for the transfer of property, rights or liabilities,
and the terms under which the transfers may be carried
out. Such a power is a standard provision in legislation
that provides for public sector reorganisations. The
transfer schemes made be made on the transfer of
functions between relevant NDPBs, or the delegation of
functions of the Secretary of State to an NDPB. Schemes
may be made for the transfer of property, rights of
liabilities from the relevant NDPB, a special health
authority or the Secretary of State, to any of the
appropriate persons listed in subsection (10).

Clause 90 sets out examples of assets, rights and
liabilities, as well as the types of provision the transfer
scheme may make. For example, a transfer scheme may
create rights or impose liabilities in relation to property
or rights transferred. It may make provision for shared
ownership or use of property, or provide for modifications
by agreement. The transfer schemes can be used to
move the rights and liabilities relating to a contract of
employment; this ensures that employees can be moved
without losing any continuity of employment, should
staff transfers be appropriate. It is an important provision
that ensures that transfers and delegation of functions
may take place effectively and without undue disruption.

When exercising the power to transfer functions in
clauses 87 and 88, it will be necessary to ensure that no
taxes or changes in tax position arise for any arm’s
length body affected, or any other appropriate persons
to whom transfers are made. Clause 91 therefore sets
out that the Treasury may make provision to vary a
relevant tax in the way it has effect in relation to assets
and liabilities that are transferred. That might include a
tax exemption or a modification of a tax provision, and
will be specified in the scheme. In this clause, “relevant
tax” means income tax, corporation tax, capital gains
tax, stamp duty or stamp duty reserve tax.
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Clause 92 places a requirement on the Secretary of
State to carry out a consultation when proposing to use
the power to transfer or delegate functions in clauses 87
and 88. The Secretary of State must, at a minimum,
consult the ALBs to which the transfer relates. In addition,
the relevant devolved authorities should be consulted if
regulations would apply in a devolved nation and either
would be within the legislative competence of a devolved
legislature if contained in an Act of the devolved legislature,
or relate to functions exercised by the devolved authority.

The stakeholders whom it may be appropriate to
consult will vary, depending on the nature of the transfer
of functions contemplated. The Bill therefore provides
that such other persons as the Secretary of State considers
appropriate should also be consulted, in line with the
Department’s and the Government’s commitment to
engaging with stakeholders. The ALB landscape is
clearly complex, so we must ensure that there is a
transparent process throughout, including formal
consultation. In that way, any relevant ALBs and devolved
Administrations, the wider health and care system, and
Parliament will have the opportunity to scrutinise any
plans for its use.

For those reasons, I am tempted to encourage the
hon. Member for Central Ayrshire not to press her
amendment to a vote. I commend clauses 86 to 92 to the
Committee.

Dr Philippa Whitford (Central Ayrshire) (SNP): A lot
of this covers the issues that we discussed in relation to
data, consultation and consent. I respect that these are
UK-wide bodies, whereas data is within the devolved
systems, so that was an even bigger issue, but there must
be recognition that although health is devolved, the
regulation, licensing and registration of staff for bodies
of this sort affect the devolved health services. There
should at the very least be proper, genuine consultation,
rather than changes simply being made.

As we discussed this morning, we saw how NHS
Digital—in essence, an England-only service within NHS
England—is now being turned into the Health and
Social Care Information Centre, which is UK-wide. We
already have the information and statistics division in
Scotland, so changing the ability of the Secretary of
State to change arm’s length bodies may indeed affect
what happens in the devolved health systems. Reference
is made to the Human Fertilisation and Embryology
Authority and the Human Tissue Authority simply to
respect that those health services are under the control
of the Welsh and Scottish Parliaments and the Northern
Ireland Executive, but decisions made here will have an
impact on them.

I welcome the Minister saying that NICE would not
be forced on Scotland—we have the Scottish Medicines
Consortium, and the Care Inspectorate rather than the
Care Quality Commission. However, that is people’s
fear because it is not explicit here—either through
consultation or consent—that bodies that have been set
up for almost two decades, that are integrated with our
health system and functioning well, could suddenly be
rolled over. It is important that the Minister points out
that clause 89(6) is merely consequential. It increases
anxiety that the Minister here can, simply through
regulations, revoke, repeal and amend Acts of the Scottish
and Welsh Parliaments without consent or even
consultation.

I do not see an issue with a name change, but there is
an issue with a Bill of this size and complexity being
published and Ministers in the devolved Administrations
seeing it only the day before. That does not show respect
between the Governments. That is something that I
hope, as the provision is taken into regulations, will
change. I do not plan to push the amendment to a vote
because the Minister said that he is consulting the
Scottish and Welsh Cabinet Secretaries, but it should
not have come to this. Respect for devolution should
have been implicit in the Bill from the start.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to resume with you in the Chair, Ms Elliott,
and to move on to part 3. Of the various parts, it has
possibly had the least impact on my mailbag, but it is
important. I am a little troubled by some of the provisions
and want to probe them a bit.

The Minister gave a good and characteristically cogent
explanation of what is in the Bill, but not of why it is
there. That explanation was much shorter, so I want to
come back to that because I do not think it is clear what
problem the Government are seeking to solve. Has a
significant risk to the health and wellbeing of the nation
been caused by the Secretary of Secretary’s inability to
remove functions from one organisation to another
more quickly? I do not think that is the case. The
Minister made the point about a rather fractured service
and the need to be able to act more swiftly. I will revisit
those points shortly.

Clause 86 specifies the organisations that the Secretary
of State can delegate or transfer functions to: Health
Education England, the Health and Social Care
Information Centre, the Health Research Authority,
the Human Fertilisation and Embryology Authority,
the Human Tissue Authority and NHS England. I was
surprised not to see the UK Health Security Agency in
that list and I hope the Minister will come back to
that.

Clause 87 allows the Secretary of State to move
functions between the organisations, and clause 88 provides
for the Secretary of State to permit them to exercise
functions on the Secretary of State’s behalf. Are we
really saying that there are not decent, appropriate and
effective ways to do that already? For example, the UK
Health Security Agency is a relatively new body and it
will take time for it to settle in and find its level. Do we
really believe that there are no mechanisms to ensure
that it can exercise functions on the Department’s behalf,
or that there might be a public health information
function currently exercised by NHS England that the
agency might be better able to deliver in the future, but
cannot because it is not covered by this legislation? I
find that hard to believe. Are we saying that there will be
an alternative route for that? I cannot understand why
there would be a different way of doing that.

If that is really necessary, why is the Government’s
instinct to do it by regulation? If there are problems
today that perhaps the past challenging 18 months have
revealed, we have got primary legislation here, so we
could make whatever changes the Secretary of State
wishes to make to the organisations on the face of the
Bill. Obviously, that would not help with new and
emerging problems, but what are they? What examples
have happened recently? It feels as though we have a
solution in search of a problem to solve.
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Clause 87(3) basically prevents the Secretary of State
from abolishing NHS England. Well, we would hope
so—that seems wise—but what of the other agencies?
The Health and Social Care Information Centre was
formed by the Health and Social Care Act 2012; the
Health Research Authority and Health Education England
were created by the Care Act 2014; the Human Fertilisation
and Embryology Authority was formed by its own Act
in 1990; and the Human Tissue Authority was created
by the Human Tissue Act 2004. Are we really saying
that we need a more direct ministerial route to dissolve
or amend these bodies?

We have recent precedent for this: over the course of
the past couple of weeks, or certainly over the past few
months, the Government have taken Public Health
England apart, taking some functions for themselves
and creating a new organisation with the remaining
ones. They were perfectly able to do it in that case,
which would seem to me to be a very drastic case. Now,
we think that was a very bad thing to do—I will
continue to make that argument—but what I cannot
understand is why, if the Government were able to do
that then, they would not pursue the same routes in the
future.

I would not argue the case against clauses 88 to 91,
which form the blueprint for these powers, but I would
argue against the rationale for them existing at all.
Amendments 68 to 72 again seek to protect the devolved
settlement: as the Minister has said, clause 92 provides
for devolved nations to be consulted on changes that
are within their legislative competence, but I am concerned
that that consultation might not go far enough. If we
consider a policy area as a devolved matter, that surely
requires consent. I have heard some response to that
point from the Minister, but we may well hear a little bit
more.

Clause 92 lists who the Secretary of State “must
consult”. As well as devolved nations, it includes the
organisation in question and then anyone else the Secretary
of State wishes to consult. That list does not expressly
include the public or experts in the relevant discipline,
for example, and I do not think that is sufficient. In
reality, the decision over Public Health England was a
rash one, made in its early stages by individuals who are
not really involved anymore. In all honesty, nobody
would have made the decision that was made: it was a
situation in which, despite our desperate attempts to
give the Government room to do so, they never quite
managed to climb down. However, talking to the public
and to experts would have helped the Government
make a much better decision in that case, and I am
surprised not to see those groups included on the face of
the Bill. I hope that we will get an assurance that at least
in the Minister’s mind, “anyone else the Secretary of
State wishes to consult” would involve some experts, if
not the public. I very much hope it would.

To conclude, we have gone back and forth on this
topic in recent days, and we cannot support the provisions
in this part of the Bill. They are Executive overreach,
and there are recent examples of why these powers are
unnecessary, because the Government can already do
these things. During the proceedings on the Bill, the
Minister has frequently told us that our amendments
are not necessary because they are already covered

elsewhere. I am going to gently turn the tables and
suggest that these powers exist elsewhere, and therefore
these provisions are not necessary.

Edward Argar: I am grateful to colleagues for their
comments and contributions. The short answer to the
shadow Minister, the hon. Member for Nottingham
North, is that comparing the UK Health Security Agency,
for example, to what we are discussing here is in a sense
comparing apples with pears. This is about non-
departmental public bodies. UKHSA is an Executive
agency, so it is already directly under the power of the
Secretary of State, hence why the Secretary of State was
able to make those changes. This is about the different
categorisation of two subordinate bodies of the
Department—NDPB versus Executive agency—which
is why this section of the Bill deals with NDPBs, for
which that power is currently not the same as it is for an
Executive agency such as UKHSA. It is a technical
point, but hopefully that gives the hon. Gentleman
some explanation of the difference in approach.

Karin Smyth (Bristol South) (Lab): I am grateful for
that clarification, but I believe—perhaps the Minister
will comment—that that makes the comments from my
hon. Friend the Member for Nottingham North about
Executive overreach even more pertinent and well made
than they were in the first place. The fact that these are
public bodies that are subject to the Commissioner for
Public Appointments, which is something the Minister
might come on to later, means that their quasi-independence
is more significant, not less, and that they are governed
accordingly.

2.30 pm

Edward Argar: I will turn to that issue, but before I do
I will address the question of why I think this is a
proportionate and necessary change in the powers. As
we have seen during the pandemic, there can be rapid
changes and moves in the functions of those NDPBs,
and we therefore cannot have a process that preserves in
aspic a particular set of functions in primary legislation.
I believe this is a proportionate measure that allows for
flexibility around those functions around NDPBs, although
in my view it does not encroach on the way they operate,
hence the non-departmental public body point that the
hon. Lady made. It strikes an appropriate balance.

The other point the hon. Member for Nottingham
North made, which shades into the points from the hon.
Member for Central Ayrshire, is that where a policy
area is devolved, it should be that devolution settlement
that takes primacy. The challenge is that, in a number of
areas here, we see almost a hybrid of reserve powers and
devolved powers.

We will come on to this after we have debated the
Health Service Safety Investigations Body part, but it is
a good illustration, so I will use it as an example here: if
we look at reciprocal healthcare arrangements, which
we will come to, the implementation or impact on the
ground is to a degree devolved; it is about the organisation
of health services in a particular area. However, the
power to make international agreements is reserved.

Therefore, in spaces such as this, we come across
complex challenges where there is no clear delineation
for how to respect the devolution settlement and not
intervene in aspects that are clearly devolved, while also
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striking a balance such that the devolved Administrations
do not have a power of veto over a reserved matter.
Those are the complexities we are wrestling with in a
number of areas here, and I think that goes to the heart
of the issues that the hon. Member for Central Ayrshire
has been raising.

Dr Whitford: The Minister mentions the UK Health
Security Agency, which was suddenly created in the
middle of the pandemic—supposedly out of Public
Health England, so I am not quite sure whether Public
Health England still exists. There were comments made
at the time by the then Secretary of State that this
would now be a UK-wide body and would therefore
override Public Health Scotland. Since the Minister
raised this matter, I would be grateful if he could clarify,
because that is exactly the nub of the issue, whether
they are executive agencies or arm’s length bodies: it is
suddenly enforcing a change in structure on the devolved
Governments, when our Public Health Scotland is totally
integrated with our health service.

Edward Argar: The hon. Lady makes a couple of
points there. First, on the transition with Public Health
England, to avoid a cliff edge—in the context of some
of my conversations with the hon. Member for Nottingham
North about different aspects of policy, that is perhaps
not the best word—in the transition between two
organisations, we have had for some months parallel
running of the two. I believe, relying on my memory,
that Public Health England finally transfers all its functions
and ceases at the end of this month, and then we will see
that transition. We have both in being for the time
being, to ensure smooth operation of the actual functions
they perform.

My understanding of the hon. Lady’s specific point
about the public health arrangements that work in
Scotland and that are a matter for the Scottish Government
is that those relationships and that way of working will
be able to continue. However, we saw in the European
Union (Withdrawal Agreement) Act 2020 and the
withdrawal agreement a way of working regarding the
health security provisions that has a UK approach to
working but fully involves each of the devolved
Administrations, because we recognise that the threats
are national—as in four nations—and we have seen that
diseases and public health threats do not stop just
before they get to Berwick, and vice versa. Therefore,
we are keen to look at this in a four-nations way, and we
have just been looking with the Scottish Government at
the public health framework and how we work with it.

I am trying to reassure the hon. Lady that there is no
intention to undo what works, but there is a recognition
of the need for us to continue to work as four nations
together on this. I hope she will be reassured that that
helps to respect the devolution settlement; I suspect she
may wish to probe me further in future debates, but
that, of course, is what we are here for. I encourage hon.
Members not to press their amendments to a Division.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 10, Noes 5.

Division No. 19]

AYES

Argar, Edward

Crosbie, Virginia

Davies, Gareth

Davies, Dr James

Double, Steve
Gideon, Jo
Higginbotham, Antony

Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Smyth, Karin

Whitford, Dr Philippa

Question accordingly agreed to.

Clause 86 ordered to stand part of the Bill.

Clause 87

POWER TO TRANSFER FUNCTIONS BETWEEN BODIES

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 10, Noes 5.

Division No. 20]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Smyth, Karin

Whitford, Dr Philippa

Question accordingly agreed to.

Clause 87 ordered to stand part of the Bill.

Clause 88

POWER TO PROVIDE FOR EXERCISE OF FUNCTIONS OF

SECRETARY OF STATE

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 10, Noes 5.

Division No. 21]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Smyth, Karin

Whitford, Dr Philippa

Question accordingly agreed to.

Clause 88 ordered to stand part of the Bill.

The Chair: We now come to the Question that clause
89 stand part of the Bill, which has already been debated.
With the leave of the Committee, I will put the question
on clause 89 as a single question with clauses 90 to 92,
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which have also already been debated. The question is
that clauses 89 to 92 stand part of the Bill. As many as
are of that opinion say Aye.

Several hon. Members: Aye.

The Chair: Of the contrary No.

Several hon. Members: No.

Clause 89

SCOPE OF POWERS

The Committee divided: Ayes 10, Noes 5.

Division No. 22]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Smyth, Karin

Whitford, Dr Philippa

Question accordingly agreed to.

Clause 89 ordered to stand part of the Bill.

Clause 93

ESTABLISHMENT OF THE HSSIB

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 127, in schedule 13, page 204, line 7,
leave out “Secretary of State” and insert
“Chief Executive of NHS England”.

This amendment would give the Chief Executive of NHS England the
power to appoint members and the chair of HSSIB.

Amendment 128, in schedule 13, page 204, line 18,
leave out
“with the consent of the Secretary of State”.

Amendment 129, in schedule 13, page 204, line 21,
after “HSSIB” insert
“, one of whom is to be the Chief Finance Officer,”.

Amendment 130, in schedule 13, page 204, line 32,
leave out “The Secretary of State” and insert
“A majority of non-executive members following a vote”.

This amendment would give a majority of non-executive members the
power to remove a person from office following a vote.

Amendment 131, in schedule 13, page 204, line 37,
leave out sub-paragraph (4).
This amendment would remove sub-paragraph 4 from schedule 13 of
the Bill, which confers powers on the Secretary of State to remove a
person from office in HSSIB.

Amendment 132, in schedule 13, page 206, line 12,
leave out “Secretary of State” and insert
“Chief Finance Officer of HSSIB”.

This amendment, together with amendments 133, 134, 135 and 136,
would give the Chief Finance Officer of HSSIB power over
remuneration for non-executive members of HSSIB.

Amendment 133, in schedule 13, page 206, line 14,
leave out “Secretary of State” and insert
“Chief Finance Officer of HSSIB”.

See explanatory statement to Amendment 132.

Amendment 134, in schedule 13, page 206, line 16,
leave out “Secretary of State” and insert
“Chief Finance Officer of HSSIB”.

See explanatory statement to Amendment 132.

Amendment 135, in schedule 13, page 206, line 19,
leave out “Secretary of State” and insert
“Chief Finance Officer of HSSIB”.

See explanatory statement to Amendment 132.

That schedule 13 be the Thirteenth schedule to the
Bill.

Edward Argar: I will endeavour to make progress
before the Division in the House. Clause 93 is the first
clause in part 4, which establishes the health services
safety investigations body. This new body will build on
the work of the Healthcare Safety Investigation Branch,
which became operational in 2017 as part of NHS
Improvement. Part 4 makes provision to establish an
independent statutory body to investigate qualifying
incidents that occur in England during the provision of
healthcare services that have or may have patient safety
implications.

Crucially, HSSIB’s investigations and reports are about
learning from incidents across the healthcare landscape
and will help to foster a strong learning culture. We
want to ensure that we learn from what has gone wrong
before, which ultimately will ensure that patients get the
best care, which they rightly deserve. HSSIB’s investigations
will not assess or determine blame, civil or criminal
liability, or whether action needs to be taken in respect
of an individual by a regulatory body. Instead, its
investigations will identify risks to the safety of patients
and address these by facilitating the improvement of
systems and practices in the provision of healthcare
services in England.

There have been calls for some time to put the Healthcare
Safety Investigation Branch on an independent statutory
footing. We previously introduced proposals to do that
in the Health Service Safety Investigations Bill, which
was introduced in the other place in October 2019.
Unfortunately, that Bill did not progress past Second
Reading because Parliament was dissolved for the general
election. However, the Government are committed to
reducing patient harm by improving the quality of
health investigations and developing a culture of real
learning. We are using this Bill to deliver that world-leading
innovation in patient safety. I will take this opportunity
to pay tribute to my right hon. Friend the Member for
Mid Bedfordshire (Ms Dorries) for all the work she did
on this when she was Minister of State for patient safety.

Clause 93 specifically establishes HSSIB as the body
to take forward systemic patient safety investigations. It
also gives effect to schedule 13, which sets out arrangements
for HSSIB’s constitution and governance, and provides
details of its membership and its financial and reporting
obligations. I am proud that this will be one of the first
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independent healthcare bodies of its kind in the world
carrying out systemic investigations. The independence
of the new body’s investigations will give the public full
confidence in its investigation processes and its ability
to deliver impartial conclusions and recommendations.
The aim will be to learn and not to blame.

On the practical side, schedule 13 also allows the
making of transfer schemes to ensure a smooth transition
when HSSIB is set up. The intention is that following
the NHS England and NHS Improvement merger, which
we have discussed earlier, the functions of the current
Healthcare Safety Investigation Branch will sit with
NHS England until such time as HSSIB is established
as a separate statutory body, so the transfer scheme
provisions in the schedule provide for a transition from
NHS England to HSSIB.

The amendments that have been tabled focus largely
on the membership and responsibilities of, and the
appointments process relating to, HSSIB’s board.
Amendment 127 would remove the responsibility of the
Secretary of State to appoint the chair and non-executive
members to the board, and would instead give that
responsibility to the chief executive of NHS England.

HSSIB will be a non-departmental public body and
will therefore meet the criteria to be added to the Public
Appointments Order in Council, which lists those bodies
whereby the non-executive member appointments are
bound by the Cabinet Office’s governance code on
public appointments, which are regulated by the
Commissioner for Public Appointments. It is standard
practice to have the Secretary of State appoint non-executive
board members to a public body. Making that the
responsibility of the chief executive of NHS England
could bring into question HSSIB’s independence, especially
when it is investigating issues that might involve or lead
to recommendations for NHS England. That would
risk reducing public trust in HSSIB, which I think we all
agree will be paramount in gaining public support for
the work it does, and it could undermine the acceptance
of its recommendations.

2.45 pm

In a similar area, amendment 128 would remove the
need for the Secretary of State to consent to the
appointment of the chief investigator of HSSIB. It is
the Secretary of State who is responsible to Parliament
for NDPBs. It is therefore standard practice for executive
positions to be approved by the Secretary of State, to
ensure that there is ministerial and democratic oversight.
Having the appointment of the chief investigator approved
by the Secretary of State gives Parliament the ability to
hold the Secretary of State to account. Removing it
could weaken parliamentary accountability.

However, an important balance has been achieved
with the current drafting. We have not provided for the
Secretary of State simply to appoint the chief investigator.
The non-executive members will appoint the chief
investigator with the consent of the Secretary of State.
That approach will ensure that HSSIB’s board is content
with the appointment and can use its expertise in such
an appointment decision, while we still ensure that there
is ministerial oversight and, ultimately, accountability
to Parliament.

Amendments 130 and 131 seek to limit the involvement
of the Secretary of State in the appointment of non-
executive members. Amendment 130 would eliminate

the Secretary of State’s ability to remove from office a
non-executive member and would give that responsibility
to the non-executive members, following a majority
decision through a vote. Amendment 131 would eliminate
the Secretary of State’s ability to suspend from office a
non-executive member.

The Secretary of State is responsible and accountable
to Parliament for public appointments. As part of these
responsibilities, it is standard practice that the Secretary
of State is able to remove or suspend non-executive
members from office because of incapacity, misbehaviour,
or if they are failing to carry out their duties, as set out
in the Bill. It would therefore not be appropriate for
non-executive members to have that power, especially as
all the non-executive members will have been appointed
by the Secretary of State.

2.47 pm

Sitting suspended for a Division in the House.

3.3 pm

On resuming—

The Chair: We are now going to go backwards, because
it has come to our attention that some of the clauses
were not actually voted on. We are going to vote on
clauses 90, 91 and 92.

Clause 90

TRANSFER SCHEMES IN CONNECTION WITH

REGULATIONS

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 10, Noes 6.

Division No. 23]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin
Whitford, Dr Philippa

Question accordingly agreed to.

Clause 90 ordered to stand part of the Bill.

Clause 91

TRANSFER SCHEMES: TAXATION

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 10, Noes 6.

Division No. 24]

AYES

Argar, Edward

Crosbie, Virginia

Davies, Gareth

Davies, Dr James

Double, Steve

Gideon, Jo
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Higginbotham, Antony
Robinson, Mary

Skidmore, rh Chris
Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin
Whitford, Dr Philippa

Question accordingly agreed to.

Clause 91 ordered to stand part of the Bill.

Clause 92

CONSULTATION ON DRAFT REGULATIONS

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 11, Noes 5.

Division No. 25]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve
Gideon, Jo

Higginbotham, Antony

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

Whitford, Dr Philippa

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

Question accordingly agreed to.

Clause 92 ordered to stand part of the Bill.

Clause 93

ESTABLISHMENT OF THE HSSIB

Question again proposed, That the clause stand part
of the Bill.

The Chair: I remind hon. Members that with this we
are considering amendments 127 to 135 and schedule 13.
I call the Minister to carry on from where he left off.

Edward Argar: I am grateful to you, Ms Elliott, and I
challenge colleagues to remember what I was saying just
before the Division.

On amendment 130, having the non-executive members
remove one of their own members—essentially, their
colleague—could very likely create a conflict between
board members, because I would not expect that to be
an easy decision for any of them. Of course, we want an
effective, cohesive and united board with the Secretary
of State stepping in only when a real issue needs to be
addressed.

We would not expect those powers to be used very
often, and ideally they would never need to be used.
However, it is important to have those safeguards, which
would allow action to be taken quickly should there be
concerns about a non-executive member of the board.

Finally, I will speak about amendments 129 and 132
to 135, which look to mandate the creation and role of a
chief finance officer for HSSIB. If I have understood

the wording of amendment 129 correctly, the intention
is to ensure that the chief finance officer of HSSIB is
one of the executive members. As HSSIB is an independent
NDPB, the recruitment of the executive members will
be led by the non-executive members. It will be for them
to take decisions about the composition of the executive
members of the board, taking into account the balance
of skills and experience required to lead the organisation
in its vital work.

If the non-executive members were of the view that a
chief financial officer’s skills would help the board’s
work and complement the knowledge, skills and experience
held by the existing non-executive and executive members,
this would be a board role. There is nothing in the Bill,
as it is currently drafted, to prevent the non-executive
members from doing that.

It will be important for HSSIB, as an independent
body, to be fully on top of finance and accounting
decisions, and that is already reflected in the Bill. The
constitution, which is set out in part 1 of schedule 13,
includes a number of requirements in relation to funding
and finance to ensure that that is managed correctly by
HSSIB. For example, paragraph 12(1) of schedule 13
expressly states that HSSIB must exercise its functions
economically, as well as effectively and efficiently.
Paragraph 16 relates to the use of income from charges,
and paragraphs 18 and 19 relate to the accounts of
HSSIB. It is for HSSIB to decide how best to ensure it
fulfils these duties, but I hope it is reassuring that the
constitution underlines the importance of running HSSIB
economically and the requirements for annual accounts,
as would be expected of a public body.

Amendments 132 to 135 look to remove from the
Secretary of State the responsibility to set the remuneration
for non-executive members of HSSIB, and to give that
power to the chief finance officer instead. The amendments
present some challenges, which I will outline here.

In respect of public appointments, the governance
code for public appointments states that
“Ministers must be consulted before a competition opens to agree
the job description for the role, the length of tenure and remuneration.”

A number of non-departmental public bodies follow
this code, such as the Care Quality Commission, the
Human Tissue Authority and the Human Fertilisation
and Embryology Authority, to name a few. There is no
reason why the arrangements for HSSIB should differ
from those of other non-departmental public bodies.

We wish to ensure the independence of HSSIB’s
board, and I know that hon. Members feel strongly
about that, too. Giving a chief finance officer control
over the remuneration of non-executive members means
that the Secretary of State and, via the Secretary of
State, Parliament would not have full oversight of how
public money is spent. Although I am sure that the
non-executive board members would act with the utmost
integrity, we must ensure that the legislation supports
them to do so as far as possible, and that we do not
deviate from standard practice in public appointments.
For those reasons, I ask hon. Members not to press
their amendments, and I commend this clause and
schedule to the Committee.

Justin Madders (Ellesmere Port and Neston) (Lab): It
is a pleasure to see you in the Chair this afternoon,
Ms Elliot. I am grateful to the Minister for setting out
the Department’s position on the clause and the
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accompanying schedule. The proposed amendments relate
to the establishment of HSSIB. As he has said, it builds
on the work carried out by the Healthcare Safety
Investigation Branch, which was established without
statutory basis in 2016 and became operational in
April 2017.

The Public Administration and Constitutional Affairs
Committee identified in April 2016—more than five
and a half years ago—that this legislation was necessary,
and I am pleased to see that it is finally being brought
forward. The Health Service Safety Investigations Bill,
which was introduced in the House of Lords in 2019,
did not proceed because of the calling of a general
election, on which the Opposition do not wish to linger.

As other members of the Committee may have done,
I have raised with the Healthcare Safety Investigation
Branch both system-wide issues and individual matters
on behalf of constituents. My experience has suggested
that there are wider issues that need investigating, so we
welcome this opportunity to discuss and set out in
legislation the powers and remit of the body.

Unfortunately, some details are lacking from part 4
of the Bill, which we think represents a missed opportunity
to set them out a bit more precisely. We should not miss
the opportunity to ensure that this body can truly
improve healthcare, as we will demonstrate with our
amendments, notwithstanding what the Minster has
said. We are trying to do our utmost to ensure that
HSSIB has the independence, the resources and the
influence it requires to operate at its maximum potential.
Lessons must be learned from the experience of the
Healthcare Safety Investigation Branch, which has
undoubtedly had some impact. However, in many ways,
its work has not had the impact it might have had,
because its reach has been limited for a variety of
reasons that are entirely out of its control.

Keith Conradi, the chief investigator of the Healthcare
Safety Investigation Branch, touched on that during the
second sitting of this Committee, when he commented
on how the branch had been operating in shadow form,
without any real powers. We have discussed the powers
of HSSIB, especially in terms of access to information
and compelling people to co-operate with investigations.
However, it is what happens after the final report, and
ensuring that those recommendations are acted on, that
will have the largest impact on patient safety and driving
through improvements.

A recent example of the work of the Healthcare
Safety Investigation Branch is its investigation into
wrong site surgery, through the wrong patients being
identified in outpatient departments. The reference for
the investigation was evidence from the NHS national
reporting and learning system that the incorrect
identification of patients is a contributing factor in
patients receiving the wrong procedure. The safety
recommendation to NHS England was to lead a review
of risks relating to patient identification in out-patient
settings, and to assess the feasibility to enhance or
implement systematic controls such as technological
options or the use of the NHS unique identification
number. NHS England responded by stating that the
work would require an understanding of the true scale
and impact of the risks through observational study,
which would be resource heavy. It said that, without
evidence of the risk, that would did not justify the cost.
Hence, the recommendation was considered but not
acted on.

3.15 pm

NHS England’s response highlights the cost of following
the recommendations in the context of funding pressures
and large waiting lists throughout the NHS. Many
recommendations made by HSSIB may well not be
acted on in the future for the same reason. We need to
hear from the Minister how cost pressures can be alleviated,
so that systemic failings can be acted on when they are
identified and we will not see trusts being asked to
deliver unrealistic transformations if the finance and
personnel are not there to ensure that that happens. We
do not want important recommendations in HSSIB
reports gathering dust on shelves, marked as too expensive
or difficult to implement.

A further concern, on the safety of maternity services
in England, was raised by the Health and Social Care
Committee on 6 July. The Committee recommended
that

“HSIB investigations continue, but that HSIB reviews how it
engages with trusts to ensure that the investigation process works
in a timely and collaborative manner which optimally supports
local learning and development. That review should include
processes to ensure that healthcare professionals at all levels and
across multidisciplinary team are able to engage with HSIB
investigations… In addition, we recommend that HSIB shares the
learning from its maternity reports in a more systematic and
accessible manner. A top level summary of individual cases
together with the key learnings derived from them should be
shared rapidly across the NHS.”

I appreciate that there is a lack of clarity on what will
happen with the maternity investigation programme,
and no decision that I am aware of has yet been made
on how the service will be delivered once HSSIB is set
up, but these recommendations must still be acted on if
HSSIB is to achieve its function. Engagement is essential,
as is the way that learning is disseminated across trusts.

Across the Bill there is a focus on the role that the
Secretary of State plays, but there is too little on how
HSSIB will actually engage with trusts. We must remember
that HSSIB’s creation is for the improvement of the
national health service; it is not the Secretary of State’s
personal investigation body. It is essential that systemic
failings are investigated, and that learning takes place in
a safe space. Indeed, that was the founding principle of
Healthcare Safety Investigation Branch. I am pleased
that those principles are to some extent maintained. In
due course we will no doubt get on to whether that safe
space is actually sacrosanct. There are also concerning
aspects throughout part 4 of the Bill that suggest that
HSSIB might not be quite as independent as we would
want it to be.

Schedule 13 covers the provisions of HSSIB’s formation.
It is worth taking a few moments to reflect on paragraph 1,
which sets out very clearly that HSSIB is not to be
regarded

“as the servant or agent of the Crown”.

That is a clear statement about the need for HSSIB to
be an independent body, and we can all see why that is
necessary. However, the Bill has repeated provisions in
it that could cast doubt on, or impede, that independence.

Indeed, as soon as paragraph 1 is out of the way, we
see the first issue where the stated aim of independence
comes into conflict with reality. The provisions in
paragraphs 2, 3 and 4 are strangely laid out. Paragraph 2
says there will be

“a Chief Investigator appointed in accordance with paragraph 3”.
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I do not know what that statement adds to the Bill.
However, paragraph 3 then says:

“The Chief Investigator is to be appointed by the non-executive
members with the consent of the Secretary of State.”

Why does the Secretary of State have to give his consent?
Does that not go against the notion of independence?
When we add paragraph 2(1)(c), which states that not
only the chair but all the non-executive members are
appointed by the Secretary of State, it begins to look
like HSSIB is a long way from the independent body we
believe it should be.

The NHS has raised concerns regarding this provision,
and it sought an amendment that would have introduced
some pre-appointment scrutiny by the Health and Social
Care Committee to ensure the independence of this
body. That view was also held by the Joint Committee
on the draft Health Service Safety Investigations Bill,
which recommended that both the chair and chief
investigator be subject to pre-appointment scrutiny by
the Health and Social Care Committee. The Government’s
agreed and stated that they would work with the Committee
on the best way to achieve that. It is therefore a bit
surprising that the necessary provisions are absent from
the Bill and that the powers lie directly with the Secretary
of State, which is why we tabled amendment 127. I am
hoping to hear from the Minister that there will be an
appointments process, because although it does not
appear in the Bill, it is important.

In the appointment process for Keith Conradi as the
chief investigator of the Healthcare Safety Investigation
Branch, an open competition approach was taken in the
selection panel, which included personnel from the NHS,
the Department of Health and Social Care, the ombudsman
and the HSIB expert advisory group. The pre-appointment
process included a hearing with PACAC after the Secretary
of State made it known who the preferred candidate
was. A pre-appointment hearing then took place, and
the Committee endorsed Mr Conradi. It would be
helpful if the Minister could confirm that that is the
kind of process he envisages taking place for the chair,
and whether that would also apply to the non-executive
members who will be appointed by the Secretary of
State. In that situation, there is at least some independent
scrutiny. Although we can probably all think of examples
of where even that process has looked little more than a
rubber-stamping exercise, it is certainly an improvement
on what lies on the face of the Bill.

By contrast, amendment 128 is much simpler. It
simply removes the requirement for the chief investigator’s
appointment to be approved by the Secretary of State. I
have not yet heard anything from the Minister as to why
such approval needs to be in place. He said it is standard
practice, but this is not a standard body, in the sense
that it has to be seen to be independent of the NHS and
the Department. Our view is that the requirement is
superfluous and actually does damage and erodes the
concept of independence, which we want to see with
this body.

From the provisions in paragraph 3 of schedule 13, it
is also unclear on what basis the Secretary of State may
withdraw consent for the appointment of the chief
investigator. If those circumstances arose, how would
the chief investigator be appointed? Will the Minister
set out the circumstances in which he would envisage
consent being withdrawn? In that situation, what procedure
would be in place, or is it the case, as we assume, that the

non-executive members would have to continue to put
forward suggestions until those were agreed by the
Secretary of State? In a sense, they would keep asking
the same question or a different question until they got
a positive response, which does not really bode well for
the concept of independence.

I would also be interested to know why the Secretary
of State must appoint at least four members of the
body. I do not think there has been a set number for
executive and non-executive members outlined in the
Bill. In the absence of that, I question why a set figure
has been placed on the number of members the Secretary
of State should appoint. Of course, we say that the
number should be zero, but I do not think we will get
the Minister’s endorsement on that.

On paragraph 4, it is not entirely clear why the Bill
seeks to restrict the number of executive members to
five, and why the Secretary of State needs to give his
consent if it exceeds that number. At best, I can hazard
a guess that it might be to ensure that his appointments
are in the majority, which again does not sound particularly
independent to me. It may be something to do with
keeping a lid on costs, as all these people will presumably
be remunerated. However, it seems rather odd that we
have a body that is supposed to be independent, when
the Secretary of State is looking not only to determine
who holds many of the key positions but to restrict the
total number of people who can work for the organisation.

It does not end there. Concerns relating to the undue
influence of the Secretary of State continue in the
provisions on the tenure of the non-executive members
in paragraph 5(3) to (7). Sub-paragraph (3) states:

“The Secretary of State may at any time remove a person from
office as a non-executive member on any of the following
grounds…incapacity…misbehaviour, or…failure to carry out the
person’s duties as a non-executive member.”

The same provisions also allow the Secretary of State
to suspend a person from office and enables them to be
reinstated if the Secretary of State

“decides that there are no grounds to remove”

the said member, or decides not to remove them under
the provision. As the Committee might have noted,
there is much talk throughout about the Secretary of
State’s decision, with no explanation as to what may
constitute misbehaviour. Given the events of the past
year, I am not sure that a Secretary of State for Health
and Social Care is always best placed to judge what
might constitute misbehaviour, but I do not think any
of us want to linger on that, so I will move on to the
wider point.

Why would we as parliamentarians engaged in an
important piece of legislation setting up what is supposed
to be an independent body want to give the Secretary of
State such broad and opaque powers over members of
that body when he ought to steer clear of it? We should
not be in the business of handing him such powers
without making any attempt to define what constitutes
misbehaviour or what procedures would be adopted to
form such a judgment. What is the evidential threshold?
Is there a burden of proof? Is there an appeals process,
or can the Secretary of State simply wake up one morning
and say that he is removing someone from office for one
of the three reasons set out in paragraph 5(3), without
having to produce a single scrap of paper in support of
such action?
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I hope Members can see that placing the power to
remove or reinstate solely with the Secretary of State
could not only leave him open to accusations of seeking
to manipulate the make-up of HSSIB, but could see
non-executive members reluctant to conduct themselves
with free will owing to concerns that the Secretary of
State might remove them. As Keith Conradi told the
Bill Committee,

“Ultimately, we end up making recommendations to the
Department of Health and Social Care, and in the future I would
like to ensure that we have…freedom to be able to make
recommendations wherever we think that they most fit.”––[Official
Report, Health and Care Public Bill Committee, 7 September
2021; c. 60, Q78.]

The Minister will no doubt be taking my concerns
very seriously, but I am pleased to report that I have a
solution in the guise of our amendment, which gives the
powers to non-executive members, who may exercise
them if a majority of them do so after a casting vote. It
is important that non-executive members can be removed
if circumstances justify it, but we consider the best
people to ascertain that are fellow non-executive members.
That ensures that there is a clear signal that HSSIB will
be required to manage its own affairs, thus ensuring its
independence. The Minister referred to wanting the
non-executive members to behave in a harmonious
manner and not trying to remove each of them from
office. I am sure that will not happen most of the time,
but if we are talking about a body that is truly independent,
it should be up to it to make the judgments, not the
Secretary of State.

Likewise, amendment 131 would remove paragraph 5(4),
which would give the Secretary of State the power to
suspend someone on the grounds set out. It stands to
reason that if one accepts that, in order to ensure
independence, the Secretary of State should not have
the power to remove someone from office, that principle
should also apply to the power to suspend.

On payments to non-executive members, as set out in
paragraph (8), the Secretary of State is named as the
person who determines the remuneration for non-executive
members and the compensation payable to those who
cease to be non-executive members in exceptional
circumstances, but those are not quantified in the Bill.
We face a situation where the Secretary of State can
remove a non-executive member and then decide to
compensate them. It remains to be seen why a Secretary
of State must decide on the remuneration and within what
parameters remuneration will be considered appropriate.

The provision leads to concerns about transparency
and fails to clarify whether the remuneration for each
member will be the same. If the Secretary of State
chooses at least four of the non-executive members and
decides whether members can be suspended or removed
and how much remuneration they will receive, that calls
into question how it can be argued that the Secretary of
State has anything other than undue influence over a
body that by its very nature should be an independent
non-departmental public body. I do not see why the
Secretary of State would want such powers, particularly
when he already has enough on his plate: covid, record
waiting lists, and the integration plans that have not been
covered by the Bill but that we expect more on shortly.

However, concern for the Minister’s workload is of
course secondary. Independence is undermined by having
these powers in the hands of the Secretary of State. I
gently suggest to the Minister that the solution again

manifests itself in our amendments 129, 132, 133, 134
and 135, which provide for the chief finance officer to
undertake the responsibility set out in paragraph 8 as
part of their statutory role.

On matters of pay to members of staff, the ability to
appoint and set remuneration sits with HSSIB, aside
from pensions, allowances or gratuities, where approval
of the Secretary of State is required. Will there be input
from trade unions or the Health and Social Care
Committee, or will such agreements will be private
matters between HSSIB and the Secretary of State?
Again, there is the possibility of a conflict of interest
because of the undue influence the Secretary of State
may hold over the body.

Paragraph 10, on procedure, states:
“HSSIB may regulate its own procedure.”

I agree that, in principle, procedural matters should sit
with this body, but it seems odd that Parliament should
legislate for that without having any view on how HSSIB
should run itself, given that it has already been operating
for a number of years. It is probably a moot point but if
there were procedural changes in the future we would
like a commitment that they would be made following
consultation with Parliament, patient groups and, of
course, workforce representatives.

Paragraph 14 places full funding decisions in the
hands of the Secretary of State in the absence of a
timescale for such funding agreements, with conditions
that the Secretary of State can impose if they consider it
appropriate. I share the NHS’s concerns that any funding
should be set for a specified time period, which may be
increased after consultation if, for example, costs are
likely to increase, depending on the nature of the
investigations or the committees and assistance required
in cases where expert assistance is needed. I am aware of
a suggestion that there might initially be a three-year
deal, but any funding deal in line with the review period
of HSSIB should ensure that HSSIB can function as
intended.

I would also welcome clarity on what conditions the
Secretary of State can impose on payments made to
HSSIB, which again are set out in the Bill and could
bring the independence of the body into question. On
the face of it, this is a rather broad power. If we were to
subscribe to the maxim “Follow the money”, it would
not be too difficult to see how problems could arise
under those circumstances.

Finally, paragraph 16 concerns HSSIB’s ability to
raise income from non-NHS bodies. I presume—I am
sure the Minister can confirm this—that that power is
not something that can be visited on NHS bodies. We
need to ensure that that power does not become more of
a priority than it should be, in terms of funding restrictions,
that the body’s primary aim is still followed, and that
this power does not lead to conflicts of interest.

Karin Smyth: It is a pleasure to see you in the Chair,
Ms Elliott. I would like to address some comments to
schedule 13, following on from my hon. Friend the
Member for Ellesmere Port and Neston. It is not an
interest, but I am a member of the Public Administration
and Constitutional Affairs Committee, and much of
the appointment issue is within our purview.

HSSIB is a really important new body and, as the
Minister outlined, it must be of the highest integrity. It
must absolutely be built on the highest standards of
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[Karin Smyth]

trust when it comes to the wider system and the general
public. We will discuss how that will happen over the
forthcoming clauses.

As the Committee knows, the issue of accountability
is close to my heart. HSSIB being a public body, and I
am afraid to say that the Government’s record in the
last couple of years does not fill me and many others
with great confidence in terms of how this body is being
set up. Its leadership merits due consideration both by
the Committee and when the Bill goes to the Lords and
then returns to the Commons.

3.30 pm

The Government’s recent record in pre-appointment
scrutiny hearings is not good. We discussed that back in
October with the then Commissioner for Public
Appointments, and I will come back to some of the
comments made then. The appointment of the chair of
NHS Improvement in 2017 was unusual. The Health
and Social Care Committee approved the appointment
of Baroness Harding with some clear recommendations,
one of which was that she should
“relinquish the Conservative whip in the House of Lords”.

It is unusual for a member of these bodies and maintain
a party allegiance, let alone to vote for that party in this
place. Further, given Baroness Harding’s
“own admission of a lack of professional experience in health
and social care”

the Committee recommended that she should undertake
to gain “the widest possible experience” of learning
about the service before taking up the post. Finally, the
Committee said that she needed to
“show her full commitment to the NHS while in this role in her
own personal decision-making.”

That is fairly strong talk to the Government from our
colleagues on that Select Committee. Did the Government
act on this advice? Did Baroness Harding? The answer
is a very loud, resounding—and terribly expensive, as it
turned out—no. She did not and the Government did
not. Not only that, but they went on to increase
responsibilities throughout the pandemic by creating
not another public body but Executive agencies—we
have discussed the difference between public bodies and
Executive agencies—thereby putting the appointment
out of the purview of the Commissioner for Public
Appointments.

We talked about that in Committee last October. I
asked Mr Riddell, the chair at the time, about the
pre-appointment reports. It is not just the one from the
Health and Social Care Committee; there is a bit of a
pattern in the Government’s regard for the scrutiny
work done by Members of Parliament and in Select
Committees, and there are a number of examples, which
I will not detain the Committee with now. If Members
are interested, they can read the reports of Public
Administration and Constitutional Affairs Committee
itself. A number of Committees and individuals have
not been put through that due and proper process.

In fact, the Public Administration and Constitutional
Affairs Committee discussed how we can make sure
that the Commissioner for Public Appointments looks
at where the gaps are. With the Executive agency, we fell
into the ridiculous conversation about whether Baroness
Harding was a civil servant and subject to civil service

code or subject to the Commissioner for Public
Appointments. The answer was neither, really, because
she was not technically in charge of the Executive
agency as chair or a civil servant either. Especially when
talking about the spending of £37 billion of taxpayers’
money, that is completely unacceptable. There is a gap
between these effective agencies. Whether NHS England
itself as a public body is the best arbiter or not is another
cause for discussion. I would partly agree with testing
the waters with some of these questions here today.

Clearly, something better needs to be done, and the
behaviour of the Government in the last couple of years
and under the previous Secretary of State does not fill
us with confidence, though it may be that this Secretary
of State is different. It is no way to make legislation. It is
certainly no way to start off this new and important
body, which we are all desperate to ensure works well.
There will be a lot of trust and good work from people
involved in safety in the NHS who are looking to it to
achieve great things, so it must start off at the highest
possible standard and with the most assurance that the
process by which the person appointed is of a high
standard.

Basically, we are left to trust the Government and the
individual to abide by the codes, and we have to trust
the Cabinet Office to make sure that code is implemented,
but we have no evidence to suggest that that will be the
case. I am not sure what the Government will do about
that, apart from maybe try to be a bit better and abide
by their own codes and standards, laid down two decades
ago, about how people should behave. The Minister is
an honourable man; we cannot always choose who we
work with, but he needs to take those points particularly
seriously. I am sure that he will be subject to more
scrutiny in the Lords and elsewhere about standards
and this appointment. I hope that he can give us some
assurance that the Department of Health will be abiding
by the principles of the Cabinet Office codes far more
strongly in the future than it has in the past.

Edward Argar: We have had the opportunity in this
clause and these amendments to range more broadly in
setting out the landscape and issues relevant to our
debates on the forthcoming clauses. A number of questions
were raised in the context of this debate, and I will aim
to answer as many as I can.

The shadow Minister, the hon. Member for Ellesmere
Port and Neston, talked about budgets and resourcing
in his opening remarks. As he will be aware, schedule 13
provides for funding to be given as the Secretary of
State thinks appropriate. We are clear that we want
HSSIB to be adequately resourced to exercise its functions,
but it is right that when a public body is spending public
money, there is democratic oversight, because that money
comes from the public purse. We are determined to
ensure that it has adequate resourcing, but I believe it is
right that the Secretary of State plays a key role.

The hon. Gentleman also asked, I think—he can
shake his head if I misunderstood what he said—about
the impact of any recommendations or decisions on
individual trusts or the NHS, and their ability to act on
them without it disproportionately affecting their resourcing
and their plans. We are confident that, as we have seen
with previously identified failings—not necessarily through
this process, but in the past—trusts are able to address
those recommendations. However, in cases where there
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is a major incident leading to significant reform, as has
happened—I suspect we all hope that it does not happen
again—resources can be made available to address a
particular systemic failing across a much broader landscape.
I cannot pre-empt decisions made by the Secretary of
State or the Chancellor of the Exchequer in those
circumstances, but I hope that the principle of adequate
resourcing is established, as we all want.

The shadow Minister also expressed concerns that, at
their heart, were about the organisation either not being,
or being perceived to not be, sufficiently independent of
the Secretary of State, because of the nature of the
governance arrangements put in place around it. I do
not think that is the case. We are adopting a standard
approach to managing public appointments to a body
of this sort. I would be more concerned if the NHS
were responsible for appointments or funding, because
although I do not want to pre-judge its work, I expect
that HSSIB will more frequently be looking into and
reporting on NHS bodies.

On some of the specific points on the role of the
Secretary of State and the appointment of non-executive
members and the chair of the board, I can give reassurance
that that will be managed in line with the Government’s
code for public appointments, regulated by the
Commissioner for Public Appointments. I hear what
the hon. Member for Bristol South says; she will not be
surprised that I will avoid being drawn on individuals,
but she made her point and made it clearly.

Regarding the chief investigator particularly, it would
be normal for boards to have more non-executive than
executive members—we see that in both the private and
public sectors—and that ensures that one-step removal
from the executive operation the ability to challenge
within that board. That is reasonable. The chief investigator
is a key figure in this body, and I do not believe that the
approval by the Secretary of State can call into question
the independence of the HSSIB. The Secretary of State
will not appoint the chief investigator—that is the
responsibility of the non-executive board—but it is
right that the Secretary of State approves that appointment,
ensuring the route of accountability. I can go a little
further and offer some reassurance to the shadow Minister,
in that I envisage the chief investigator appearing before
the Health and Social Care Committee—the most
appropriate Select Committee—before the appointment
is made.

3.45 pm

To respond to the point made by the hon. Member
for Bristol South, the first pre-appointment hearings in
Select Committees took place in, I believe, 2008, under
the Government headed by Gordon Brown, to give
credit where it is due. That has since been strengthened,
and we had the Grimstone review on appointments in
2015, so work on the subject has continued. With her
Select Committee hat on, I suspect the hon. Lady would
acknowledge that but say more needs to be done, which
is a perfectly legitimate position to hold.

In terms of removal of board members, the shadow
Minister mentioned the three grounds on which a Secretary
of State can remove board members and highlighted
misbehaviour, suggesting it is a wide term and could
mean the Secretary of State can just say, “Well, that’s
misbehaviour.” Although I am not a lawyer, my
understanding is that misbehaviour is a defined or

well-understood legal term that has case law and precedent
sitting behind it that would be expected to inform a
decision, so that decision could not itself be then subject
to challenge for unreasonableness. I may be wrong, but
I think the Wednesbury ruling defined unreasonableness.
I hope the shadow Minister is reassured that while the
term may look opaque or broad, it is understood within
the legal profession in that context.

The shadow Minister also made a point about the
chief financial officer and remuneration. The governance
code for public appointments states:

“Ministers must be consulted before a competition opens to
agree the job description for the role, the length of tenure and
remuneration.”

It is standard practice for the remuneration policy for
non-executive members of NDPBs to be decided by the
Secretary of State, with advice going to Ministers on
including information on the make-up and diversity of
the board. I do not think there is anything in these
provisions that goes beyond or moves away from the
current practices for the appointment of members to
similar NDPBs.

I do not believe there is anything here that would call
into question the independence or integrity of those
who were appointed. The key figure is the chief investigator,
in terms of bringing public trust to bear on the findings
of this organisation. That appointment would be carefully
considered, made by the board and approved by the
Secretary of State, with the key check in this place of
the appointment going through a pre-appointment scrutiny
hearing.

I hope that gives the hon. Gentleman some reassurance.
I fear I have more work to do over the coming clauses to
offer reassurance on a number of aspects of this, but I
hope that addresses as many of his points as I could
remember. If I have missed some, I suspect he will come
back to me in future clauses, because these clauses are
all interlinked.

Question put and agreed to.

Clause 93 accordingly ordered to stand part of the Bill.

The Chair: We now come to amendments 127 to 135,
which have just been debated. Does the hon. Gentleman
wish to move any of these amendments?

Justin Madders: The Committee will be relieved to
know that I will not move every single one of them.
What the Minister said about the pre-appointment process
is helpful. As my hon. Friend the Member for Bristol
South said, it is not a perfect solution—

The Chair: Mr Madders, the opportunity to debate
was before. You just need to indicate which amendments
you wish to move.

Justin Madders: I wish to move amendments 130 and
131, and I will not press amendments 127 to 129 and
amendments 132 to 135.

Amendment proposed: 130, page 204, line 32, leave
out “The Secretary of State” and insert

“A majority of non-executive members following a
vote”.—(Justin Madders.)
This amendment would give a majority of non-executive members the
power to remove a person from office following a vote.
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The Committee divided: Ayes 5, Noes 10.

Division No. 26]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

Question accordingly negatived.

Justin Madders: I beg to move amendment 131, in
schedule 13, page 204, line 37, leave out sub-
paragraph (4).—(Justin Madders.)
This amendment would remove sub-paragraph 4 from schedule 13 of
the Bill, which confers powers on the Secretary of State to remove a
person from office in HSSIB.

The Committee divided: Ayes 5, Noes 10.

Division No. 27]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

Question accordingly negatived.

Schedule 13 agreed to.

Clause 94

INVESTIGATION OF INCIDENTS WITH SAFETY

IMPLICATIONS

Question proposed: That the clause stand part of the
Bill.

Edward Argar: This clause sets out what HSSIB will
be doing. Its remit will be to investigate qualifying
incidents in England occurring in the NHS and also in
the independent sector. Its aim is to improve learning
from events of harm and reduce the risk of reoccurrence
for future patients across the whole health system. The
Bill defines qualifying incidents as incidents that occur
in England during the provision of healthcare services
and that have or may have implications for the safety of
patients. Based on its findings, it will be for HSSIB to
recommend improvements to systems and practices.

I want to come on to an important point about the
role of investigations. The aim of the investigations will
not be to apportion blame but to foster a strong learning
culture and make sure that, ultimately, patients get the
best care they rightly deserve, wherever they are patients.

For that reason, we have specified that HSSIB’s investigative
function is not for the purposes of assessing or determining
blame, civil or criminal liability or action to be taken by
a professional regulator in respect of an individual.
That important point is reflected throughout the HSSIB
provisions, including in respect of the requirements and
admissibility of HSSIB reports. I will expand on those
points when we reach those specific provisions. I hope
that being clear on those points in legislation will foster
a culture of openness and continuous improvement and
learning, so that the whole of society benefits.

Justin Madders: As we have heard, the clause covers
investigations of incidents with safety implications,
confirming that qualifying incidents must take place in
England during the provision of healthcare services,
with the investigations identifying and addressing risks
by

“facilitating the improvement of systems and practices”.

I do not know whether the Minister can neatly sum up
what “facilitating” actually means in this context, but as
we will cover in other clauses, there are certainly some
concerns about how exactly improvements will be
delivered—some have been touched on already.

Keith Conradi confirmed during his appearance before
the Committee that currently, recommendations are
monitored “informally” by NHS Improvement, and he
suggested that a “pan-regulation-type body” might be
needed to consider

“whether the outcome…mitigated the patient safety risk.”––[Official
Report, Health and Care Public Bill Committee, 7 September
2021; c. 61, Q79.]

That sounds like a suggestion that needs consideration,
because it would ensure that recommendations made by
HSSIB and the responses from NHS England, or whichever
appropriate body is required to respond, are acted on
and assessed.

If we are to improve patient safety, it seems unusual
not to have any provision or mechanism to follow up on
recommendations. Earlier, I referred to the recent
investigation into the identification of outpatients, where,
sadly, the recommendation was not acted on, largely
because of the cost of complying with it. The Bill does
nothing to clarify how funding will be made available to
act on recommendations from HSSIB on improving
patient safety. What mechanism will be in place for
when recommendations are not followed, or for when
they are followed but do not have the desired effect?

We must avoid the scenario in which HSSIB is essentially
a toothless body whose well-intentioned recommendations
are simply kicked into the long grass. In response to the
Select Committee’s investigation into the safety of maternity
services in England, the Healthcare Safety Investigation
Branch stated that

“for various reasons, some trusts have struggled to recognise the
information we are presenting to them or to prioritise the actions
necessary to address the risks. We understand the many pressures
on trusts and that maternity services are a product of systems not
all within the full control of individual organisations; sometimes
solutions do not appear easily achievable.”

In a nutshell, the Bill fails to set out how that very
real problem will be addressed under HSSIB, which
demonstrates why we have been arguing for further
consideration of how monitoring and assessment of
recommendations is to be delivered.
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Edward Argar: I am grateful to the shadow Minister
for his comments, at the heart of which was the question
of who is responsible for implementing HSSIB’s
recommendations, and how we can ensure that the wish
for learning and improvement, which is the fundamental
reason why we are doing this, has the desired effect.

We are clear that taking on the recommendations and
implementing the recommended changes will be the
responsibility of the organisation to which they are
addressed. The Bill sets out what should happen when a
report from HSSIB makes recommendations for future
action. The addressees of the report must generally
provide a response to the recommendations within the
timeframe specified by HSSIB. That is not dissimilar to
the way we are required to respond to reports by Select
Committees, although occasionally we probably need
to be a little bit more timely with one or two of those.
The principle is the same: the recommendations are
there and the body to which they apply will respond to
them.

That response should set out the action that the
addressee will take in relation to the recommendations.
HSSIB may publish the responses to its recommendations.
It is it right that HSSIB, as the independent body, may
make that decision, because there may be reasons why it
determines not to in a particular case. Without wishing
to influence HSSIB, I hope that there will be transparency,
where possible, in the recommendations and in the
responses to them. I think that will foster learning
across the system, rather than simply in the organisation
within the scope of the recommendations.

I believe that is the appropriate approach and that
it will see improvements, not least because I think
those public bodies wish to improve. I hope that the
culture created around HSSIB will continue to foster a
willingness to learn and improve. I hope that offers
some reassurance.

Question put and agreed to.

Clause 94 accordingly ordered to stand part of the Bill.

Clause 95

DECIDING WHICH INCIDENTS TO INVESTIGATE

4 pm

Justin Madders: I beg to move amendment 101, in
clause 95, page 86, line 37, at end insert—

“(10) Following any direction under subsection (2) the HSSIB
may—

(a) request additional funding in order to carry out the
investigation; and

(b) at the discretion of the chief investigator, decline to
carry out the investigation.

(11) Following any direction under subsection (2) the
Secretary of State—

(a) must have no further involvement with how the
investigation is pursued;

(b) may not give a direction which directs the outcome of
an investigation; and

(c) must have no involvement in the formulation of the
investigation’s recommendations.”.

This amendment would ensure that HSSIB would maintain its
independence following any direction from the Secretary of State to
carry out an investigation and can request additional funding in order to
carry out the investigation.

I hope my voice holds out, although I hope I will not
be speaking for quite as long on this amendment. It
addresses a familiar theme. It seeks to preserve the
independence of HSSIB’s decision making, with particular
reference to clause 95 (2), which gives the Secretary of
State the power to direct HSSIB to carry out investigations.

The Joint Committee on the Draft Health Service
Safety Investigations Bill raised concerns about the role
of the Secretary of State in making representations
about investigating an incident. The Government agreed
to remove the mention of the Secretary of State to
make it clear that the role would not amount to a
direction by a Minister. In that light, it is difficult to
understand why the Government have now decided to
install a power on the Secretary of State to direct
investigations. It is questionable whether such a power
is even needed, if HSSIB falls into line with the practice
of the Healthcare Safety Investigation Branch, which
can accept referrals from anyone. If the Secretary of
State has concerns relating to patients, he should surely
be able to put those matters to HSSIB anyway, as
anyone who has safety concerns can. HSSIB can then
reach a decision based on the criteria that it has set out
on whether to investigate, which we will return to later.

If HSSIB becomes the investigatory body for the
Secretary of State, depending on how often the power is
used, that could downgrade other safety concerns and
also erode public, patient and staff confidence that
HSSIB is a truly independent body. The Joint Committee
on the Draft Health Service Safety Investigations Bill
commented:

“Our witnesses were united in stating that HSSIB will be
neither trusted nor effective unless it is, and is seen to be, independent
of both health service bodies…and the Department of Health
and Social Care. Only this will provide confidence that HSSIB
will neither cover up failures by clinicians and trusts nor conceal
issues that might cause political embarrassment.”

By allowing the Secretary of State the power to direct
the investigations, trust in HSSIB is brought into question.
The amendment would make it clear that if the power is
needed—the Minister can try to convince us that it
is—HSSIB could request additional funding in order to
carry out that investigation, and the chief investigator
would have the power to decline to carry out the
investigation. It would also ensure that if the investigation
does proceed, the Secretary of State has no further role
once it has started. If this power is needed, we think the
amendment would create sufficient safeguards to ensure
the independence of HSSIB, by ensuring that the chief
investigator cannot have its own judgment and decisions
superseded by the Secretary of State.

Edward Argar: I am grateful to the shadow Minister
for bringing this discussion before the Committee today.
[Interruption.] I will talk for a little while to allow him
enough time to have a glass of water to try to preserve
his voice and mine for another few hours at least. As he
set out, the amendment seeks to ensure that HSSIB
would be able to make its own decision on whether to
pursue an investigation requested by the Secretary of
State and ask for funding; it would also ensure that if an
investigation went ahead, the Secretary of State would
have no influence on the detail of that investigation.

I reassure the hon. Gentleman that, as I said earlier,
we remain fully committed to the independence of
HSSIB, which is of course the reason why we want to
establish it as a non-departmental public body with its
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own statutory powers. Under our approach, the Secretary
of State would be able to direct HSSIB to carry out an
investigation, but only if there has been an incident that
has caused particular concern. The power to direct at
subsection (2) is only in relation to carrying out an
investigation; it is not about directing the outcome for
an individual. That is an important distinction—we can
ask them to do it, but it is not about directing the
outcome. I believe that is right for the Secretary of State
with responsibility for the health of the nation to have a
power to direct the carrying-out of an investigation, so
that he is able to respond to emergent or ongoing safety
priorities or issues of concern, asking that they
be considered.

The measure will ensure effective and proportionate
accountability between the Department and its arm’s-length
bodies, and between the Department and the House
and the other place. However, while the Secretary of
State may request an investigation, as I have said, he
cannot direct the body on how to conduct any particular
investigation and will have no role in it, as he does not
have any such power. I hope that offers some reassurance
to the shadow Minister. The measure therefore does not
encroach on the independence of HSSIB’s findings,
which are one of the key concerns that the amendments
seek to draw out or shine a light on, so I hope I have
provided some reassurance.

In addition, should HSSIB wish to discontinue an
investigation, it may determine to do so, setting out the
reason why it will not be investigating an incident. That
would include any investigation, including one requested
by the Secretary of State. HSSIB could discontinue
an investigation, but would have to explain its
thinking, which is not an unreasonable balance to seek
to strike.

To turn to the question of funding, the amendment
seeks to ensure that, in the case of a request by the
Secretary of State to carry out an investigation, HSSIB
may ask for additional funding. We have estimated, in
our current analysis of workloads, HSSIB is likely to
carry out up to 30 investigations a year, which allows
sufficient flexibility to ensure that in the event that an
investigation requested by the Secretary of State goes
ahead, adequate resources remain.

On the process for the Secretary of State requesting
an investigation, the limitations on the Secretary of
State’s ability to be involved in the investigation, and
the ability of HSSIB to determine whether it will pursue
an investigation further, I hope that I have offered
sufficient reassurance to the Committee. Therefore, I
hope that the shadow Minister will consider withdrawing
his amendment.

Dr Whitford: I want to raise with the Minister
subsection (5), which calls on HSSIB to put out a
statement on the issues that it is investigating with
regards to an incident. However, that is right at the start
of an investigation. Is he not concerned that, putting
out a public statement of what the issue is at a point
when no one has yet got to the bottom of that issue
might be putting the cart before the horse? HSSIB
might therefore twist the whole investigation into what
its initial preconceptions are, instead of finding out the
underlying cause.

Edward Argar: I take the hon. Lady’s point. That is
not the intention, to prejudge or predetermine. It is
what is sought with the investigation. I take the point
about the language, which is important. The measure in
essence requires HSSIB to notify the public that it is
looking into a particular circumstance or complaint. I
think “issues” still works, but I take her point that we
cannot prejudge, and nor should HSSIB, where its
investigation is going, which rabbit hole it will take it
down, what it might find, but that is a point of language.
I hope that I have reassured her, but I accept that we
always need to be careful about the language.

Justin Madders: I am grateful for the Minister’s
investigation, but I am still not clear why an additional
power needs to be set out in the Bill. My understanding
is that anyone can make a referral anyway, so why this
has to be set out in black and white is a mystery to me.
Despite what the Minister has said, it is important to
have the amendment in the Bill, because it will give
patients and the public confidence that there will not be
interference or challenges that undermine the notion of
independence. We will press the amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 10.

Division No. 28]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

Question accordingly negatived.

Justin Madders: I beg to move amendment 122, in
clause 95, page 86, line 37, at end insert—

‘(10) The Secretary of State must by regulations lay out a
process to challenge a decision made by HSSIB not to investigate
a qualifying incident.”

This amendment would require the Secretary of State to put in place a
mechanism through which any decision by HSSIB not to investigate a
qualifying incident could be challenged.

We have had some discussion about the matters that
may be chosen by HSSIB to be investigated, but it is
probably more pertinent for the purposes of considering
this amendment that we discuss what happens when
HSSIB decides not to investigate. Amendment 122 would
require a mechanism to be put in place so that any
decision by HSSIB not to investigate a qualifying incident
could be challenged. If the independence of the body
and faith in its purpose are to be protected, it is essential
that there is a mechanism whereby HSSIB decision
making can be challenged. That is especially true when
we consider the role of families in the investigation process.

My experience with HSSIB came when a patient
safety concern was raised by a constituent, and after
that concern was not investigated it brought home to
me the distress and feeling of being let down by a
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refusal to investigate. Without a mechanism to challenge
such a refusal, faith in HSSIB could be damaged by
effectively creating a dead end to further inquiries.

I should point out that in the particular circumstances
that I have just referred to HSSIB agreed to a meeting
and it set out in more detail its reasons for not investigating,
but that might not be possible in all situations. That
meeting aided my constituent’s understanding of why
their request was refused, but it did not actually mean
that they agreed with HSSIB’s decision. Consequently,
our view is that there needs to be some sort of process—we
do not intend to set out today what it should be—set
out in regulations to ensure that those who make a
referral have the opportunity to articulate their concerns
if that referral should not go on to be investigated. In
conclusion, if the purpose of HSSIB is to improve
patient safety, we should ensure that collaborative
approaches are enshrined in legislation, and we believe
that a mechanism along the lines of what we have set
out in the amendment would go some way towards
achieving that.

Edward Argar: I am grateful to the shadow Minister
for setting out the background to his amendment, with
which he seeks to ensure that a process is set out in
regulations to allow the challenging of a decision by
HSSIB when it has decided not to investigate a qualifying
incident. However, I have to say that I do not think that
this measure would necessarily be proportionate. The
Bill already sets out, in clause 95 (8) and (9), that where
HSSIB makes a decision not to pursue an investigation,
it may explain the reasons behind that decision and
communicate those reasons to those people with an
interest.

It may be that the Government or others want to
understand more about how HSSIB reached a decision,
but setting out within regulations a fixed process to
challenge HSSIB’s decisions would again risk being
disproportionate. If HSSIB discontinues an investigation
that it has started, then it must publish a statement that
reports that it has discontinued the investigation and
give its reasons for doing so. I believe that gives a high
level of transparency in that circumstance.

I do not believe that it would be proportionate to take
the same approach when an investigation has not even
been commenced. The key theme running through these
discussions, which we have heard about in our consideration
of previous clauses, is the independence of HSSIB, and
its ability to determine these matters and make its
decisions in an independent way. I fear that this amendment
sits slightly uneasily with that principle.

As I said, we intend HSSIB to carry out an estimated
30 investigations a year, so there is not the intention,
even at the outset, that HSSIB should investigate all
qualifying incidents. It is for HSSIB to determine that,
so I do not think it would be the best use of HSSIB and
its expertise to go through a formal process to explain
why it has determined not to investigate incidents. We
want HSSIB’s resource to go into investigating the
qualifying incidents that it has determined to investigate.

I suspect we will return to this theme again in the
course of our discussions, but I believe it is important
that, as the expert body, HSSIB is given the autonomy
to make its own decisions about what to investigate.
Any such decision would of course need to stand up to
scrutiny, and of course, as part of our own arrangements,

we will need to ensure consistency, while at the same
time ensuring that HSSIB’s autonomy is respected as it
should be. That is a difficult balance, but it is one we
need to ensure we strike. I therefore encourage the
shadow Minister to not press his amendment to a
Division.

4.15 pm

Justin Madders: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: During our debate on amendments 101
and 122, we discussed a number of the key themes that
run through clause 95. This clause sets out that, as an
independent body, HSSIB will be able to decide its own
priorities and determine which qualifying incidents it
investigates. We would expect this to be the result of
referrals it receives, but also its own intelligence. The
clause also gives the Secretary of State powers to direct
HSSIB to carry out an investigation when, for example,
there has been an incident that has caused a particular
concern, and it allows the Secretary of State to request
a report to be produced by a specified date.

I appreciate that, as we have heard today, some could
argue that the clause could be perceived to encroach on
the independence of HSSIB. I hope I set out in my
earlier remarks why I do not take that view, and why I
believe it is right that the Secretary of State, who has
responsibility for the health of the nation, has such a
power and is able to respond to emerging, ongoing
safety priorities or issues of concern. I believe that this
measure strikes the right balance, providing the Secretary
of State with that flexibility while ensuring effective and
proportionate accountability. HSSIB is not bound to
follow the instruction, but it is bound to explain why it
deems it unnecessary, or why it has determined it should
not pursue a particular investigation request.

Edward Timpson (Eddisbury) (Con): As a point of
clarification, I notice that clause 95(2) gives the Secretary
of State the power to direct both an individual investigation
and
“qualifying incidents that have occurred and are of a particular
description”,

but I wonder whether HSSIB, off its own bat and as
part of its independent investigation, is able—as we
were when I chaired the national Child Safeguarding
Practice Review Panel—to look at a number of incidents
in which there is a theme that it would want to investigate.
For example, we looked at a number of cases of co-sleeping
with babies, which gave us an opportunity to look at
that issue in the round, rather than individual cases. Is
that something that HSSIB will also be able to do?

Edward Argar: I am very grateful to my hon. Friend
for making that point, and I put on record my gratitude—
our gratitude—to him for his work, which he alluded to.
He is right: one of the key things we would hope HSSIB
would seek to do, where it was supported by the evidence,
is to join the dots where there is a systemic issue—not
just in an individual trust, for example, but an underlying
issue for the Department or the NHS as a whole—and
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be able to reflect that in its decisions on what to work on
and how to broaden the scope if it deemed that to be
necessary.

Clause 95 provides that whenever HSSIB decides to
undertake an investigation, it is required to make a
public announcement, setting out briefly what it will be
investigating and what it expects to consider during the
investigation. I take the point made by the hon. Member
for Central Ayrshire: that announcement should give
the public an indication of the fact that something is
being looked at, but it should not limit which leads—for
want of a better way of putting it—HSSIB decides are
worthy of investigation and of following. HSSIB will
also be able to get in contact in advance with anyone
who it thinks may be affected by the investigation. This
may, for example, include patients, families or any individual
who has referred the incidents to HSSIB, a trust or
other healthcare provider.

Finally, there may be occasions when HSSIB decides
not to investigate an issue or to discontinue with an
investigation. Clause 95 covers those scenarios. If HSSIB
decides to discontinue the investigation of an issue, we
have set out that it should make a public statement
explaining the reasons for doing so. If HSSIB decides
not to investigate a qualifying incident, it will be able to
give notice of the decision to those who it considers
might be affected by it and to explain the reasons to
those who have an interest in it.

I hope colleagues on the Committee will agree that
the provisions are necessary for HSSIB to be in control
of the qualifying incidents and to investigate and to
ensure transparency about what investigations are being
carried out or discontinued by the agency. We expect
that the Secretary of State’s power of direction will be
exercised extremely sparingly but it can ensure that
crucial patient safety issues can always be focused on
where appropriate. I therefore commend the clause to
the Committee.

Justin Madders: These processes will be critical if
HSSIB is to function properly. The Minister has had
three or four attempts to explain why the Secretary the
State needs the power to direct when he can make
referrals anyway, but we are still to understand why that
power needs to be there. If the Secretary of State asked
HSSIB to undertake an investigation, it would jolly well
get on and do it. That aside, we will not be voting
against the clause.

Question put and agreed to.

Clause 95 accordingly ordered to stand part of the Bill.

Clause 96

CRITERIA, PRINCIPLES AND PROCESSES

Justin Madders: I beg to move amendment 123, in
clause 96, page 87, line 22, after “State,” insert—

“(aa) trade unions,

(ab) patients,”

This returns to the issue of the criteria for investigations.
If they were set out in the Bill, that would perhaps allow
the power to direct to be mitigated in some way. We

would then at least know whether the directions given
by the Secretary of State were reasonable, judged against
HSSIB’s own criteria. There is a void in the clause
because it should set out unambiguously what criteria
are applied when decisions are made. It is silent on that,
and the response might be that that is deliberately so in
order that HSSIB be truly independent. That might be a
slightly stronger argument if the Secretary of State were
not hand-picking most of the main positions in the
body.

We have been asked to give HSSIB a blank cheque,
but clause 96 says:

“The HSSIB must determine and publish—

(a) the criteria it will use in determining which incidents it
investigates,

(b) the principles which are to govern investigations,

(c) the processes to be followed in carrying out investigations”.

We think it not inconsistent with the body’s independence
for Parliament to have a role in setting out what those
processes will be, particularly if they result from
consultations with stakeholders, patient groups, trade
unions and so on.

Although I appreciate that subsection (7) requires
consultation with the Secretary of State and

“any other persons the HSSIB considers appropriate”

for there to be any revision to criteria, principles and
processes, it does not set out a statutory requirement for
wider involvement to take place. During consideration
of the draft Health Service Safety Investigations Bill,
the Royal College of Nursing recommended that
consultation on criteria take place with healthcare
professionals, patients and families to ensure that any
investigation remained patient focused. Given the
importance of the criteria in HSSIB’s function and the
reach it will actually have, establishing the body without
any such framework does not allow it to be scrutinised
in the way that we would like.

To return to the point made by the RCN on investigations
being patient focused, subsection (1)(d) does allow some
limited focus to ensure that patients’ families are involved
in investigations

“so far as reasonable and practical”

and that anything published is easily accessible and
understood. That is welcome, and it enshrines the
recommendations made by individuals, Healthwatch
and the Nursing and Midwifery Council to the Joint
Committee on the Draft Health Service Safety
Investigations Bill. Matthew McClelland, the NMC’s
director of fitness to practise, said it was critical to do
that to

“put patient voices right at the centre of investigations”.

We wholeheartedly agree. That position is also supported
by Healthwatch England, which commented that

“you can learn only if you really engage people properly in that
process.”

However, we can see no set role for patient groups in
establishing criteria, principles and processes. The
Opposition think that side-lining such groups in the
legislation sets the wrong precedent for their future
involvement. Our amendment would change subsection
(7) to create a safety net, ensuring that the patient voice
and staff views are at the heart of any further consultations
on changes considered by the branch.
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Edward Argar: Clause 96 outlines that HSSIB must
determine and publish certain criteria, principles and
processes, including the criteria that it will use when
deciding which qualifying incidents to investigate. The
hon. Gentleman’s amendment would require HSSIB
specifically to consult trade unions and patients when
considering or reviewing criteria, principles and processes.
I am not convinced that that is the most appropriate
approach.

The clause, which I suspect we will turn to immediately
after the debate, includes a number of references to
“patients and their families”. HSSIB will need to set out
how it will involve them in investigations as far as is
reasonably practicable. It will also need to ensure that
such processes are easily accessible and understood by
families and patients.

I am sure that families and patients will be very much
part of HSSIB’s considerations, as they are for the
current Healthcare Safety Investigation Branch. However,
the decision about who is consulted is best left to
HSSIB, which will be best placed to determine who is
appropriate. Again, that goes to the point of independence
and flexibility to follow the evidence and determine
where it thinks is the most appropriate place to go.

Similarly, on trade unions, as I have said in the
Committee, while on occasion I suspect I may not agree
with them, I recognise the vital role that they play in our
country’s democracy. Again, it is important that HSSIB
can judge when or whether to consult with them, depending
on the issue involved. An approach where some groups
are specified in legislation as needing to be consulted
but not others may give the impression that some
organisations or groups carry greater weight. It is important
that, as HSSIB looks at each qualifying incident, it can
judge what is the most appropriate balance for consultation.

The amendment would also mean that specific groups
would always need to be consulted when it may not be
appropriate in each case, dependent on the circumstances
under consideration. I therefore think it is right that it
will be for HSSIB to make decisions as to who it
considers appropriate to consult. I hope that, in the
spirit of striking the right balance in preserving HSSIB’s
independence, the hon. Gentleman might consider
withdrawing his amendment.

Justin Madders: The Minister is right; it should be up
to HSSIB to decide who it consults. That is why it is
seems superfluous to have a requirement in the clause
that it must consult the Secretary of State. However, I
cannot imagine a circumstance in which HSSIB would
not want to consult him or her. Indeed, I cannot imagine
patient groups and trade unions not being part of the
conversation in most circumstances. We think we will
need to keep an eye on this as matters progress. However,
we have made our point and will not press the amendment
to a vote, so I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Clause 96 provides that HSSIB determines
and publishes the criteria it will use when deciding
which qualifying incidents to investigate, as well as the
timescales by which investigations will be completed.
The clause therefore ensures that HSSIB will be transparent
in how it will work and will have the flexibility to

determine the most appropriate investigation methods
depending on the type of inquiry. The current body, the
Healthcare Safety Investigation Branch, has a wealth of
experience and has been conducting investigations since
2017, so it already has a solid base to build on to inform
the criteria, principles and processes for its future
investigations.

4.30 pm

In designing the legislation, we have been mindful of
the role of families. Family engagement is really
important—indeed, vital—and it is right that the clause
sets out that the relevant processes need to be easily
accessible and understood by families. I hope that being
explicit about the involvement of families demonstrates
our commitment that HSSIB, in its new form, will
continue to put patients and families at the heart of
investigations, so far as possible. My hon. Friend the
Member for Eddisbury has highlighted that focus on
families and patients in debates on other aspects of the
Bill.

In determining the criteria, HSSIB must consult the
Secretary of State and any other person it considers
appropriate. HSSIB must review the criteria, principles
and processes within three years of first publishing
them and then at least once every five years thereafter.
It must consult the Secretary of State and other persons
it considers appropriate as and when determining and
revising such criteria, principles and processes. The
overall aim of the clause is to encourage continuous
improvement in how investigations are carried out,
using any important learning to inform the new criteria,
principles and processes that will be followed, and ensuring
that HSSIB is at all times accessible to patients and
their families. I commend the clause to the Committee.

Justin Madders: As the Minister said, this is an
important clause as it will ensure some transparency in
HSSIB’s operation. Like him, Opposition Members
welcome the emphasis on patients and their families
and on making sure that the body’s processes are accessible
and easily understood by them, because that is at the
heart of making sure that HSSIB is a success. It will not
be successful unless people can see and understand
exactly how things have changed. As we know from
many tragic cases in the NHS, one of the most important
things that families want is to know that things have
changed, so that whatever terrible incident happened to
them and their loved ones does not happen to someone
else in the future.

Question put and agreed to.

Clause 96 accordingly ordered to stand part of the Bill.

Clause 97

FINAL REPORTS

Justin Madders: I beg to move amendment 124, in
clause 97, page 88, line 15, leave out subsection (7) and
insert—

“(7) The final report must be sent to the Secretary of State.

(8) Within 12 months of each final report being sent to the
Secretary of State under subsection (7), a report must be laid
before Parliament setting out the steps the Secretary of State has
taken as a result.”.
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[Justin Madders]

The amendment seeks to ensure that each investigation report produced
by the HSSIB is sent to the Secretary of State, who must report to
Parliament on what steps have been taken as a result.

The clause deals with the final reports of HSSIB,
which essentially will be about the manner in which
improvements to systems and practices can be facilitated
by the body. While the provision requires a final report
to be published, only in subsection (7) is there a requirement
for the report to be sent to the Secretary of State, and
only in those cases where a direction has been given by
the Secretary of State to investigate. Given the role of
HSSIB, and to ensure that its functions are met, the
amendment would require all final reports to be sent to
the Secretary of State, who must present them to Parliament
within 12 months outlining what steps had been taken.
That would offer a safeguard and ensure some oversight
from Parliament in considering HSSIB’s effectiveness
and the improvements being made on patient safety.

As the Joint Committee on the Draft Health Service
Safety Investigations Bill commented:

“There was widespread agreement among our witnesses that
there would be more confidence in HSSIB’s independence were it
to be accountable to Parliament rather than to the Secretary of
State. When asked whether accountability to Parliament might
not also be seen as political influence, Professor Toft responded
that accountability through a cross-party committee was more
likely to inspire confidence than to a single Minister, and that a
committee was more likely to scrutinise and not to give directions.”

If there is to be faith in HSSIB, we must heed the Joint
Committee’s warnings and ensure that the reporting
mechanism is sufficient to ensure confidence in the
body and to prevent reports from simply being filed
away without scrutiny. I hope that the Minister will
agree that confidence in HSSIB and its effectiveness to
improve patient safety are integral and that he will
support the amendment. There has been a little concern
about placing requirements on the Secretary of State
throughout proceedings on the Bill, so I hope that a
requirement for him to present a report once every
12 months would not be too onerous but will be considered
an appropriate and acceptable measure.

Edward Argar: Clause 97 deals with HSSIB’s final
report following an investigation and sets out what a
report should include, such as the overall findings, with
analysis of what has happened. If the report concerns
an investigation that the Secretary of State directed
HSSIB to undertake, HSSIB will be required to send a
copy of the report to the Secretary of State. I understand
that the purpose of amendment 124 is to require the
Secretary of State to consider the report and then
report to Parliament within 12 months on what action
has been taken as a result. Although I can certainly see
that the purpose of the amendment is to ensure
transparency, accountability and follow-up, I am not
convinced that it is the right way to achieve that
understandable and legitimate aim.

We expect HSSIB to conduct about 30 investigations
a year, which means that the Secretary of State would
need to report on 30 separate reports. I worry that that
would be unnecessarily burdensome without delivering
significant improvements in patient safety. The final
HSSIB report will be published, and we expect that the
recommendations will most likely be directed at and
actioned by others. Organisations are required to respond
to HSSIB’s recommendations, and HSSIB may publish

those responses. Therefore, it is not necessary for the
Secretary of State to publish an additional report,
particularly if there is no action for the Secretary of
State to take following HSSIB’s recommendations.

Parliament will be able to use its normal routes to
hold Ministers to account and ask what progress has
been made following these reports, which of course will
be published by HSSIB and open to public scrutiny. I
do not consider it necessary for HSSIB to send the
Secretary of State a copy of the report, as this will be
available to everybody without that additional step. I
will therefore encourage the shadow Minister to consider
withdrawing his amendment.

Justin Madders: The Minister makes some fair points,
and we are aware that there are other channels to
pursue these matters. However, it did seem a bit incongruous
that the Secretary of State would have certain requirements
on him if he directed a report but not otherwise. Again,
we will see, as the body moves forward over the next few
years, whether the scrutiny arrangements in place are
indeed effective, so we will not press the amendment to
a vote. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: Clause 97 deals with HSSIB’s final
report following an investigation. It sets out that a
report should include the overall findings, with analysis
of what has happened. It is important that the emphasis
of any such report is put on identifying risks to the
safety of patients and addressing those risks by facilitating
the improvement of systems and practices in the provision
of NHS services or other healthcare services in England.
Therefore, HSSIB should include recommendations about
how any risks should be addressed. If an investigation
has been commissioned by the Secretary of State, HSSIB
will be required to send a copy of the report to the
Secretary of State.

As I have mentioned previously, we are clear that the
purpose of any investigation is to address issues so that
we improve patient safety. We want to ensure that the
NHS gains as much as it can from all investigations,
even if they may not always relate to the NHS. The
clause therefore sets out that if the investigation relates
to an incident that has not occurred during the provision
of NHS services, HSSIB must consider whether the
systems and practices in the provision of NHS services
could be improved.

The clause also sets out that there should be no
assessment of blame, civil or criminal liability, or whether
regulatory action should be taken against an individual
in the report. That is not the role of HSSIB investigations,
and any such assessment would discourage individuals
from speaking candidly to HSSIB and could result in
lessons not being learned. HSSIB plays a complementary
but very different role from the police and regulators.
Finally, the clause allows HSSIB to release protected
material as part of the report if certain criteria are met.

The purpose of this clause is to set out the expectations
on reporting from HSSIB following an investigation. I
therefore commend it to the Committee.

Question put and agreed to.

Clause 97 accordingly ordered to stand part of the Bill.
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Clause 98

INTERIM REPORTS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 99 to 101 stand part.

Edward Argar: These clauses continue on the same
theme as clause 97 and focus on HSSIB’s reports. I turn
first to clause 98, which essentially allows HSSIB to
publish an interim report with findings, recommendations
and conclusions before the final report. The aim of the
interim report is to address urgent risks to the safety of
patients or issues that are known early in an investigation,
so that swift action can be taken and lessons can be
learned across healthcare systems as findings emerge.

Clause 99 requires HSSIB to share a draft of an
interim report or a final report with those who are likely
to be adversely affected by it, and to seek their comments—
that might be NHS staff or other participants. HSSIB
may also share a draft report with any other person who
they believe should be sent a copy, which might include
patients and families. That is to ensure that the interim
and final reports are robust and an accurate reflection
of what has happened, adding to the rigour of the
investigation. It also gives individuals an opportunity to
respond to adverse findings in advance of publication
of the report.

Clause 100 describes what needs to happen once an
interim report or a final report is published by HSSIB.
It requires the addressees of the report to provide a
response to the recommendations within the timeframe
specified by HSSIB, and HSSIB may publish the response.
The clause will ensure that it is clear and transparent
what actions will be taken to address the recommendations.
The clause is drafted to ensure that it does not encroach
on the devolved competence of Wales. For example, the
duty to respond to recommendations would not apply
to any body that is or could be established by the Welsh
Parliament. HSSIB may still make recommendations to
persons in Wales, and certain types of organisations
would be required to respond—for example, a private
sector organisation in the health sector. The clause will
ensure that there is follow-up to the recommendations
in the report from HSSIB.

Finally, clause 101 sets out that unless the High
Court makes an order to the contrary, final and interim
reports prepared by HSSIB following an investigation,
including drafts of the reports, are not admissible in
proceedings to determine civil or criminal liability,
proceedings before any employment tribunal, proceedings
before a regulatory body—including proceedings for
the purpose of investigating an allegation—and proceedings
to determine an appeal against a decision made in any
of the above types of proceedings. That is a demonstration
of our commitment, as mentioned before, that we want
the investigations to provide useful learning and foster a
continuous improvement mindset for the benefit of all
patients, rather than apportion blame.

There may be circumstances whereby a person involved
in the above proceedings applies to the High Court for
the report to be admissible. In that case, it will be for the
High Court to determine whether it is in the interests of
justice for such information to be made admissible,

using the test set out in the Bill: whether the interests of
justice are served by admitting the report and outweigh
any adverse impact on investigations by deterring people
from giving information to inform an investigation and
any adverse impact on securing the improvement of the
safety of healthcare services provided to patients in
England. I suspect this is a theme that we will explore
when we debate subsequent clauses and amendments. I
know that the hon. Member for Central Ayrshire will
wish to explore it further when we reach those clauses.

Clause 101 clarifies the circumstances under which a
report can be used in legal proceedings. It is an important
element of ensuring that safe space works in the way we
intend, strikes an appropriate balance and encourages
individuals to speak to HSSIB in a candid way. However,
we rightly also provide the High Court order safeguard,
so that the interests of justice can also be taken into
account where appropriate. We believe that strikes an
appropriate balance in this particular context, and that
these clauses set out important provisions regarding
HSSIB’s reports. I therefore commend the clauses to the
Committee.

Justin Madders: I am grateful to the Minister for
setting out the provisions here, and the ability to produce
interim reports under clause 98 is welcome. We can all
envisage circumstances in which such action would be
of benefit. I note that the requirement to circulate the
report to all interested parties in draft form also applies
to interim reports. On clause 99, which is about draft
reports, I agree that it is right that HSSIB should be able
to judge for itself to whom it is appropriate for the draft
report to be made available. Under clause 99(4), however,
is there a need for comments that are not accepted in
the draft stage to be published alongside HSSIB’s response,
explaining why those comments have not been accepted
at the same time as the final report is published? I do
not think that is something that needs to be prescribed
in legislation, but it may be something that HSSIB
considers doing in some form, and I would be grateful
for the Minister’s comments on the desirability or otherwise
of such a move.

4.45 pm

Clause 100 and the response to any report that is
produced is really the nub of it all. Clauses 103 and 104
provide that the recipient of any report should set out in
writing what they intend to do in response to the report.
I refer again to the evidence of Keith Conradi to the
Committee that,
“I think that there needs to be a separate, probably pan-regulation-type
body that looks at whether the outcome at the end of the day
mitigated the patient safety risk that we first went out to
investigate.”––[Official Report, Health and Care Public Bill Committee,
7 September 2021; c. 61, Q79.]

That is a matter that we need to put on the record.

Clause 100(5) states:
“The HSSIB may publish the response.”

While we do want to prescribe actions that it should
take in those circumstances, I want to put on record our
hope that it would be the norm for such a response to be
published. The importance of transparency on delivering
change cannot be overstated in these circumstances.

The recommendations made by the Health and Social
Care Committee on the safety of maternity services in
England on 6 July 2021 stated that the learning from
reports should be shared
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“in a more systematic and accessible manner.”

That is something we hope the Bill would encourage.

Finally, I will say a few words on clause 101. As the
Minister said, it sets out very clearly that such reports
willnotbeadmissibleinproceedingslaidoutinsubsection(2).
The only exceptions are the power of the High Court, as
set out in subsections (3) and (5), to order that such
reports be admissible in proceedings. We will no doubt
come on to exceptions to that later and whether they are
desirable or indeed necessary, but the ability of the High
Court to intervene in exceptional circumstances, having
considered all the competing interests, is probably the
right balance to strike.

The occasions when the exception is used will be
extremely limited. I refer the Committee to the reasons
set out by Mr Justice Singh in the case of Chief Constable
of Sussex Police v. Secretary of State for Transport and
British Airline Pilots Association, which related to the
disclosure of evidence obtained during the course of
the investigation into the Shoreham air disaster, which
was conducted by the air accidents investigation branch.
In his judgment, Mr Justice Singh referred to what he
described as
“a serious and obvious ‘chilling effect’ which would tend to deter
people from answering questions by the AAIB with the candour
which is necessary when accidents of this sort have to be investigated
by it. This would seriously hamper future accident investigations
and the protection of public safety by the learning of lessons
which may help to prevent similar accidents.”

That sets out very well why we would not expect or
indeed want the High Court to become a regular adjudicator
on the matters set out in clause 101.

Dr Whitford: In clause 100 there is discussion about
the response to the report, and that is crucial. If this
ends up just being a job creation scheme within HSSIB,
it will have failed utterly. Having spent more than three
decades in the NHS and been involved in multiple
designs, redesigns, stakeholder events and so on, a lot of
things get filed in that little round filing cabinet in the
corner. Therefore, the response to recommendations
and their coming into effect is critical.

I was on the Joint Committee on the Draft Health
Service Safety Investigations Bill under the hon. Member
for Harwich and North Essex (Sir Bernard Jenkin), and
we went through this in detail over months. In Scotland,
our approach is the opposite. We start at the other end,
which is trying to prevent. The Scottish patient safety
programme has been working on that since 2007—
reducing not just hospital deaths, cutting post-op mortality
by 37% within two years of introduction, but expensive
morbidity such as pressure sores or wound infections
that have an impact on patients and on the NHS.

HSSIB is looking at the other end. Obviously, it does
not apply in Scotland, but it is something that I really
welcome, and that we will watch with interest. I will not
go into disclosure now. That will come later, but not
seeing action, as the hon. Member for Ellesmere Port
and Neston referred to, with recommendations that
have already been made, simply demotivates people to
engage in it all. It is critical that we see a response, and
that there is a mechanism to see an answer.

The admissibility of the report is also critical if we
want staff to be candid, particularly where they may be
admitting an error or something that they regret, and
there has been a systematic failure of its being prevented.

It is often said that we can design safety nets so that an
error that someone makes at 2 o’clock in the morning
because they are tired can be prevented. We therefore
need people to be willing to admit that, and we need
those reports not to result in action against them. As we
will see when we come on to disclosure, that does not
pertain if illegal action has been taken, but I think the
two clauses are critical. I do not see in clause 100, or
anywhere, what will happen after the reports come out,
and how we ensure that it results in an increase in
patient safety.

Edward Argar: I take the hon. Lady’s point. As I set
out in response to earlier amendments and preceding
clauses, I believe that we have struck the right balance
on the obligation to respond and act, but I acknowledge,
as I frequently do in these Committees, her expertise,
particularly in this area, having sat on the Committee
that previously considered the matter. I think that we
have struck the right balance, but I am always happy to
reflect further.

I can give the hon. Member for Ellesmere Port and
Neston, within bounds, the reassurance, or agreement
with what he is saying, that he seeks, with a caveat: I
would hope that transparency and publication should
be at the fore, but in doing that, and determining the
other points that he raised, as he acknowledged that is
for HSSIB to reflect on and consider within the context
of its independence. I would hope, and expect, that it
would consider extremely carefully exactly such points
as those that he made, because they sounded like sensible
points, as is often the case with him.

Question put and agreed to.

Clause 98 accordingly ordered to stand part of the Bill.

Clauses 99 to 101 ordered to stand part of the Bill.

Clause 102

POWERS OF ENTRY, INSPECTION AND SEIZURE

Justin Madders: I beg to move amendment 125, in
clause 102, page 90, line 21, leave out subsection (6).

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

Clauses 103 to 105 stand part.

Justin Madders: Clause 102 deals with power of
entry, which amendment 125 seeks to qualify somewhat.
There is no doubt that these powers are necessary. The
evidence that Keith Conradi gave to the Committee was
that HSIB would have liked to have had the powers
already, so it welcomes their inclusion in the Bill. One
would hope that the need for compulsion and the use of
force, as set out in the clause, will be rarely needed, but
time will tell. Of course, we would expect such powers
to be exercised proportionately and reasonably in any
event.

Our amendment would delete clause 102(6), which
once again appears to place significant powers in the
hands of the Secretary of State, effectively enabling
them to block any investigations or inspections that
HSSIB might want to undertake under the clause on
the grounds of national security. Of course, we are not
suggesting for a minute that national security issues are
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not a legitimate issue for the Secretary of State to be
concerned about, but I really am struggling to think of
a situation where investigations in the NHS on issues of
patient safety could also properly be considered matters
of national security. If the Minister can provide me
with a list of patient safety incidents in recent times in
which investigations have not been concluded because
national security implications have intervened, we will
reconsider our objections to subsection (6). On the face
of it, however, it just looks like another unnecessary
power grab by the Secretary of State that again risks
compromising the independence of HSSIB.

It is also a concern that there appears to be only one
person who can decide whether something is a matter of
national security. That person is the Secretary of State.
He and he alone decides what is a national security issue
and members of the Committee will see how that means
that we have to place a lot of trust in someone who
should not really get involved in these investigations.
Why is it this Secretary of State and not the Home
Secretary or the Defence Secretary who might be better
placed to judge matters of national security? Why have
this power at all? We are asking what the real or
imaginary problem is that this power is attempting to
solve.

Clauses 103 to 105 provide a power to compel individuals
to co-operate. We hope that, as time moves on, we see
the need for that power to be used less and less. I hope
that we all want to see over time a shift away from the
defensive culture that sometimes pervades the NHS.
The adage that one volunteer is better than 10 pressed
men applies here. Some of the softer issues that may
arise around the organisation may come out more easily
in the context of someone being able to talk candidly
and voluntarily about their experiences. I accept that
not everyone will feel comfortable doing that, which is
why the powers may be necessary, but the key is not the
power to compel people to give evidence but the power
to instil confidence that there is a safe space for discussions
on patient safety.

Dr Whitford: Does the shadow Minister agree that
this relates to the whole issue, which we will come on to
shortly, of protecting the safe space and the protective
materials that go along with that? Some of the discussions
may involve someone revealing their own errors or
weaknesses or talking about interpersonal relationships.
They are very sensitive issues that we cannot compel
someone to talk about. We can make someone turn up,
but we simply cannot compel them to discuss things
that make them feel more vulnerable.

Justin Madders: The Scottish National party
spokesperson sets out very well why we do not want the
power to have to be used any more than is necessary.
The quality of the investigations would not be as good
as we would want and lessons may not be learned that
could otherwise have been learned.

I have a few questions for the Minister on some of the
specifics in the clause. Under clause 103(1)(a), the
requirement is that a person must attend
“at a specified time and place”.

I would expect such a request to be given with reasonable
notice and to take place at a reasonable time. It does not
state that in the Bill, but one would hope that that is a
given. Anything that the Minister can say on that would
be helpful. It also raises the question about whether

such a request could be blocked by an employer requiring
a person to be in work at the same time. Clearly in those
circumstances, the employer may have an interest in the
investigation as well. Will the Minister say something
about guidance being issued on the importance of ensuring
that individuals who receive such requests are in fact
supported by their employers to comply with them?

If someone attends an interview, do they do so alone
or do they have the right to be accompanied by a work
colleague, a trade union rep or even a lawyer? They may
not want any of those people there but, given that one
of the grounds for refusing to comply with a request
under subsection (3)(c) is that documents are protected
by legal professional privilege, I suggest there might be
a role for the legal profession. I am not trying to
generate more work for my former colleagues when I
say that.

Is there a reason to challenge such a request? If we
are in the realms of compulsion, the person will probably
be not the most useful person from which to obtain
information. They may have health issues or other
legitimate grounds for declining the request, so what do
they do in such circumstances? If the Minister could
provide any insight on that, it would be useful.

Finally, I want to ask questions about the criminal
offences set out in clause 105. It is probably right that
there should be a sanction on those who obstruct and
those who refuse to comply or, indeed, provide false or
misleading information. Subsection (5) says there will
be a fine, but what level of fine does the Minister
envisage it will be? Does he have a view on whether an
act that leads to a fine might also constitute professional
misconduct if the individual were a member of a royal
college, for example? A referral to the regulator might
have a more powerful effect than a fine. Those are a few
matters for the Minister to consider and I hope that he
will address them in his response.

5 pm

Edward Argar: Clauses 102 to 105 all relate to HSSIB’s
powers when conducting investigations. Clause 102 sets
out HSSIB’s powers of entry, inspection and seizure.
They are important powers for any investigatory body.
It is expected, however, that in most cases staff and
organisations will co-operate willingly with the HSSIB
investigators, and that includes giving consent to the
investigators to enter premises and providing them with
the relevant documents. Where consent is not given,
clause 102(1)(a) gives HSSIB the powers to enter and
inspect premises in England. They are similar powers to
those held by other investigatory bodies in safety-critical
industries, such as the air accidents investigation branch.
To use a phrase that I have used far too many times in
these debates with the hon. Member for Nottingham
North, they could almost be described as a backstop for
the body when that is deemed necessary. If the investigator
considers it necessary for the purpose of furthering the
investigation, it may enter and inspect premises in England,
inspect and take copies of the documents at the premises,
inspect equipment or other items at the premises, and
seize and remove documents, equipment or items unless
doing so would put patient safety at risk. The current
investigation branch has no power of entry or ability to
seize or require information from individuals or other
bodies. It has, in some situations, therefore been hampered
in its ability to investigate incidents, so we want to
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ensure that the new body has such powers that it will be
able to use in a proportionate manner were it to need
them.

The clause also sets out that the power of entry does
not apply to premises that are used wholly or mainly as
a private dwelling. An investigator can therefore enter a
private dwelling only with consent. This could apply, for
example, where domiciliary care is provided to a patient
and would mean that an investigator would need to
obtain consent from the resident before entering their
home. It is an important and proportionate limitation
of the power. The Government are committed to ensuring
that private and family life is respected, including in
relation to the exercise of the powers of entry, by
ensuring that premises consisting wholly or mainly of
private dwellings are protected from unnecessary intrusion.
The power of entry contained in the Bill aligns with
that important principle.

The Secretary of State can also restrict the powers if
he or she believes that it is appropriate and, as the shadow
Minister alluded to, in the interests of national security.
On this point, I will deal briefly with amendment 125.
As discussed, the powers in clause 102 allow HSSIB to
enter premises in which there is a Crown interest. This is
to ensure that the new body can inspect premises where
NHS services may be provided on Crown land, such as
in a prison or on land owned by the Ministry of Defence.
To ensure that this power of entry does not interfere
with the safe running of such premises, HSSIB must
give reasonable notice to the occupier of the premises of
its intention to enter and inspect the premises. As
discussed, that ensures that the national security elements
of any provision at those premises—whether a Ministry
of Defence facility or base—are not compromised. This
provision allows the Secretary of State to issue a certificate
that may limit HSSIB’s powers of entry, inspection and
seizure. Such a certificate may also cover premises in
which there is not a Crown interest.

We do not envisage that such certificate would often
be issued. Indeed, they would be issued very rarely, but
they may be necessary to restrict entry in certain
circumstances and we think it might be appropriate in
the context of a high-security prison or laboratory.
Here restrictions could be placed on HSSIB, such as
preventing it from taking copies of sensitive or restricted
documents if their reproduction or removal could pose
a national security risk. We believe we have struck an
appropriate balance and that it is right to do this, so it
can be debated by parliamentarians during the passage
of the Bill. It is not a new approach. Section 96(5) of
the Health and Social Care Act 2008 introduced similar
provisions in relation to the Care Quality Commission’s
powers of entry and inspection. If the amendment were
accepted, it could cause significant operational difficulties
and risks to HSSIB staff and potentially, in very narrow
circumstances, to national security more widely. We do
not envisage the power being used frequently, but it is
important that the there is no concomitant risk to
national security from the powers being used. It is
important that we keep the provision in the Bill as
drafted.

What clause 102 sets out by way of powers of entry,
inspection and seizure can only benefit HSSIB as the
current investigation branch is hampered by the lack of

such powers. These powers will greatly improve the way
investigations are conducted, but we also consider them
to be proportionate and justified, given the aim of
improving patient safety. Importantly, HSSIB investigators
will operate in accordance with the Home Office code
of practice on powers of entry under section 48 of the
Protection of Freedoms Act 2012.

As I have said, while we expect most organisations
and staff in most cases to co-operative voluntarily with
HSSIB, it is important that in the course of its investigations,
it collects all the information that it needs. Clause 103
sets out its powers to require such information. Specifically,
it gives powers to HSSIB to require a person to attend
an interview and to provide, by a specified deadline,
documents, equipment or other information needed to
help with the investigation. HSSIB must also give an
explanation of the consequences of failure to comply
with the notice. For example, it could be a criminal
offence as set out in clause 105. On receipt of the
information, HSSIB may retain information and if the
safety of the patient is at risk, it can share this information.
The clause specifies, however, that the person is not
required to provide anything on the risk to the safety of
the patient if that would incriminate them or if the
information is normally covered by legal professional
privilege.

Clause 104 is a short clause that allows a person to
disclose information, documents, equipment or other
items to HSSIB without being asked if they reasonably
believe disclosure is necessary to enable HSSIB to carry
out its investigation function. This could, for example,
enable a member of hospital staff to provide information
to the new body when they had concerns about a
patient safety incident. It is exactly the kind of co-operative
behaviour that we would want to encourage so that
improvements can be made promptly. As such, it is
important that the clause is included in the Bill.

Finally, clause 105 sets out offences relating to
investigations. The hon. Member for Ellesmere Port
and Neston raised a couple of specific points and I will
deal with them before I conclude. First, my understanding
is that the fines are potentially unlimited in scale. He
asked about the process in carrying out investigations
and whether the person could be accompanied by a
legal or trade union representative or someone of that
ilk. The Bill does not preclude an individual from being
accompanied at an interview. Although it is important
to note that HSSIB will set out in more detail what its
processes will be to ensure that they are transparent, the
aim of the interviews will be to encourage free and open
discussion. Therefore, I would be cautious about individuals
feeling that they always have a need to be accompanied
by a legal or trade union representative. The Bill does
not specifically prohibit that, but I hope that HSSIB
will develop its processes and will be transparent about
how they will work.

On the hon. Gentleman’s point about reasonableness,
I very much hope that were the powers to be needed, we
would see all that all avenues of co-operation had been
exhausted and that they were, to coin a phrase, the
backstop. I hope that meetings, conversations and interviews
would be by consent and co-operation at a mutually
agreed time that reflects the individual’s circumstances.

Clause 105 sets out that it would be an offence
intentionally to obstruct an investigator when exercising
their powers of entry, inspection and seizure or for
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someone to fail without reasonable excuse to comply
with a notice to provide information. It would also be
an offence to provide false or misleading information to
an investigator. While we very much hope that the
powers and the associated offences will never need to be
used—as I have said, we expect voluntary co-operation
to occur in most cases—it is important that the Bill
includes such powers and sanctions. That will ensure
that HSSIB can fully carry out its important investigation
functions with the full co-operation from the necessary
parties at all times. The clauses are all important to
ensure that HSSIB can effectively conduct its investigations.
I therefore commend them to the Committee.

Justin Madders: In the light of the Minister’s comments
and his expectation that the powers will rarely be used—we
will hold him to that—I beg to ask leave to withdraw
the amendment.

Amendment, by leave, withdrawn.

Clause 102 ordered to stand part of the Bill.

Clauses 103 to 105 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned—
(Steve Double.)

5.11 pm

Adjourned till Thursday 21 October at half-past Eleven
o’clock.

591 59219 OCTOBER 2021Public Bill Committee Health and Care Bill



Written evidence reported to the House

HCB84 Roger Fiskin

HCB85 Janice Bray

HCB86 Royal College of Nursing

HCB87 Independent Advisory Panel of the Healthcare
Safety Investigation Branch

HCB88 Ferrero

HCB89 Eat Natural

HCB90 Kellogg’s

HCB91 Lee Irving

HCB92 Colin and Ann Wills

HCB93 Professor Martin Green OBE, Chief Executive,
Care England

HCB94 Mark E Thomas, Founder, The 99% Organisation,
and Visiting Professor, IE Business School

HCB95 Barnardo’s

HCB96 Mrs Lisa Crombleholme

HCB97 Adam Dimond

HCB98 Cynthia Bagchi

HCB99 Finn McAleer

HCB100 Obesity Health Alliance (re: Schedule 16 of
Part 5 of the Bill)

HCB101 Nursing and Midwifery Council

HCB102 Information Commissioner

HCB103 Christopher Farley

HCB104 Jan Brears

HCB105 Ifé Mbiada

HCB106 Dr M Tallerman
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Public Bill Committee

Thursday 21 October 2021

[MR PETER BONE in the Chair]

Health and Care Bill

11.30 am

The Chair: I understand that the Government wish
to move a motion to amend the programme order,
which was agreed by the Committee on 7 September, to
cancel this afternoon’s meeting.

Steve Double (St Austell and Newquay) (Con): I beg
to move,

That the Order of the Committee of Tuesday 7 September be
amended, in paragraph 1(h), by leaving out “and 2.00 pm”.

As Committee Members know, the Minister for
Health, my hon. Friend the Member for Charnwood, is
today attending the funeral of our dear friend James
Brokenshire. My hon. Friend is grateful to the Opposition
Front Benchers for their support and willingness to be
flexible in that regard. In the light of this, we will not
seek to make any further progress on the Bill today.

The Chair: Because this motion has not been agreed
by the Programming Sub-Committee, it may be
proceeded with only if everyone is content.

Question put and agreed to.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

11.32 am

Adjourned till Tuesday 26 October at twenty-five
minutes past Nine o’clock.
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Public Bill Committee

Tuesday 26 October 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

9.25 am

The Minister for Health (Edward Argar): On a point
of order, Mrs Murray. I put on record through you my
gratitude to the Committee, and particularly to the
usual channels and the shadow Ministers, for facilitating
the adjournment of the Committee last Thursday in
order to allow me to attend the funeral of my friend
James Brokenshire.

The Chair: Thank you, Minister. I am sure the Committee
has taken note of your point of order.

Clause 106

PROHIBITION ON DISCLOSURE OF HSSIB MATERIAL

Dr Philippa Whitford (Central Ayrshire) (SNP): I beg
to move amendment 86, in clause 106, page 92, line 26, leave
out subsection (2) and insert—

“(2) In this Part ‘protected material’ means—

(a) all statements taken from persons by the HSSIB during
a safety investigation or in the course of deciding
whether an incident is going to be subject to an
HSSIB investigation,

(b) records revealing the identity of persons who have
given evidence in the context of the safety
investigation,

(c) information that has been collected by the HSSIB
which is of a particularly sensitive and personal
nature, such as (but not limited to) copies taken by
the HSSIB of health records, care records, clinical
notes, or personnel records,

(d) material subsequently produced during the course of
an HSSIB investigation such as (but not limited to)
notes, drafts and opinions written by the investigators,
or opinions expressed in the analysis of information
obtained through the investigation,

(e) drafts of preliminary or final reports or interim
reports, information that would be subject to legally
enforceable commercial privileges.”

This amendment would define more closely the materials covered by the
“safe space” protection provided for by the Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 87, in clause 106, page 93, line 6, leave
out
“information, document, equipment or other item held by that
individual”

and insert “protected material”.
This amendment is consequential on Amendment 86.

Clause 106 stand part.

Amendment 91, in schedule 14, page 212, line 14,
leave out paragraph 6.
This amendment would remove the provision allowing coroners to
require the disclosure of protected material.

Amendment 136, in schedule 14, page 213, line 3, at
end insert—

“Disclosure to families

6A The Chief Investigator may disclose findings to any
patient involved in any incident which HSSIB is
investigating, or the family of any such patient, on
the condition of confidentiality and any other
condition the Chief Investigator sees fit.”

This amendment would give the Chief Investigator the discretion to
disclose information about an investigation to a patient/family involved
if they deem this appropriate, on the condition that the information
remains confidential.

That Schedule 14 be the Fourteenth schedule to the
Bill.

Amendment 88, in clause 107, page 93, line 17, leave
out from “Part” to the end of line 41.
This amendment would remove the ability of the Secretary of State to
make regulations authorising disclosure of protected material beyond
that provided for in the Bill.

Clause 107 stand part.

Amendment 89, in clause 108, page 94, line 15, leave
out paragraph (c).
This amendment is consequential on Amendment 88.

Clause 108 stand part.

Amendment 90, in clause 109, page 95, line 6, leave
out subsection (7).
This amendment is consequential on Amendment 91.

Clause 109 stand part.

Clause 117 stand part.

Dr Whitford: We are now discussing the health services
safety investigation body, and I rise to speak to
amendments 86, 91 and 88, which are the main substantial
amendments, with amendments 87, 89 and 90 being
consequential on those three. HSSIB will not apply in
Scotland, but having been a surgeon for over three
decades and having been involved in quality improvement
and the Scottish patient safety programme, I will be
watching it with interest. We want it to succeed, and I
am sure the other nations in the UK will want to learn
from it, so it is important that it is not simply drowned
at birth and that we get it right at this stage.

HSSIB is based on the principles of the air accidents
investigation branch, and we on the prelegislative Committee
felt that the most central and important part was the
safe space protected materials. The main priority is
learning from incidents, mistakes and errors and looking
at how to prevent them from happening in future; it is
not about blaming individuals. That is because most
incidents in the NHS are system-related, rather than
individual-related. Errors and mistakes will happen,
particularly when NHS staff face workforce shortages
and are covering more patients than normal. The pandemic
might mean that they are working outside their comfort
zone. They also work long hours, and sometimes the
system will cause a mistake. We should be designing a
system that prevents a simple mistake or error from
delivering harm to a patient. That is the critical aim,
and that has been the focus of the Scottish patient
safety programme, which was introduced in operating
theatres in 2007, when I was still working as a surgeon.

That programme made the World Health Organisation
checklist compulsory. It involved a discussion at the
beginning of operation lists and time out with the
whole theatre team before the operation started, so that
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patient safety and the responsibility to prevent wrong
site surgery, which the shadow Minister raised previously,
is made everyone’s responsibility. The whole team stops
and is quiet, and everyone goes through that final check
before the operation starts. A former Health Minister
from this place visited Scotland but never made that
checklist compulsory in England. I do not understand
why not.

This issue is not in need of investigation by HSSIB,
but it does demonstrate that it is necessary for someone
learning from an incident to recognise and admit candidly
that they have made a mistake. Such mistakes could
include putting the wrong mark on a patient, putting
the wrong side on the consent form, or putting the X-ray
up the wrong way around. Whatever led to the error, we
need people to be willing to completely admit to their
mistakes, and to then create systems to prevent that
mistake from resulting in harm to the patient. That is
why the safe space is so critical—otherwise NHS staff,
clinicians, and anyone else involved will not be candid—and
it is why the prelegislative Committee felt it was important
to be absolutely focused on protecting it. The aim is to
design safety nets to protect the patient.

Amendment 86 seeks to change the orientation of the
Bill. The Bill defines protected materials very widely
and creates exceptions. It implies that other organisations
cannot get on with their investigations because HSSIB
is getting in the way. The amendment seeks to define
protected safe space materials very narrowly. HSSIB
would only hold copies of records. That means that the
originals—the safe space testimony of witnesses or others
—would still be held by the NHS. Patients and families
could still give permission for their testimony to be
disclosed, thereby avoiding the need to repeat it to
another agency, but evidence could not be forcibly
disclosed. Other bodies could not use HSSIB as a
substitute and say, “Oh well, if you’ve investigated it, we
won’t bother. We’ll simply copy what you’ve found.”

Amendment 88 to clause 107 would remove the potential
for the Secretary of State to simply expand the disclosure
exceptions later on. There is a big list in clause 107 of
what could be changed. Schedule 14 lists the authorised
reasons and persons who would access disclosure.
Amendment 91 seeks to remove coroners from that list.
If coroners are given access to testimony, other people
do not understand why they should not be given access,
too. We have probably all been lobbied about that by
the ombudsman and the freedom of information bodies.
If that happens—if more people access the safe space
raw testimony—it will no longer be a safe space and the
system will simply not match the achievements of the
air accident investigation branch in getting such frank
and candid evidence. People can be summoned and
made to respond to factual questions, but will they
discuss poor interpersonal relationships in a team, people
not working together and all the things that could
contribute to a bad atmosphere or system?

In the prelegislative Committee we felt that there
were two key reasons for disclosure to go ahead regardless.
The first obvious one is if there is an ongoing significant
risk to patient or public safety, and the other is if there
is a criminal prosecution because of someone’s actions
or because they have breached the disclosure rules. The
Bill states that access can be granted to safe space
materials via the High Court. That is how it is for air
accident investigations. It is felt that the High Court will

weigh up the importance of admitting the disclosed
materials versus the chilling effect that could have on
future investigations and people giving evidence to them.
It is important to keep the High Court provision in
place and to trust it as the main route for other bodies
or individuals seeking access to safe space testimony or
records.

It is important to recognise that aviation is among the
safest industries because of the safe space provided
when investigating air accidents. It is not always a
matter of investigating catastrophes; it is also about
investigating near misses and working out why an accident
did not happen. Was it by the grace of God, or did
something kick in, and should processes and procedures
be changed?

The amendments would strengthen the safe space,
help ensure the willingness of NHS staff to come forward
to give honest testimony, and protect that testimony so
that it could be used to reduce any future harm to
patients.

Justin Madders (Ellesmere Port and Neston) (Lab): It
is a pleasure to see with you in the Chair, Mrs Murray.
I will speak to amendment 136, as well as the other
clauses and amendments in the group. I will not
repeat the points made by the Scottish National party
spokesperson, the hon. Member for Central Ayrshire,
in her excellent introduction, but I will draw the Committee’s
attention to a few salient points.

First, amendments 86 and 87 seek to create a new
definition of protected material. We support the
amendments because, as the SNP spokesperson said, it
is important to turn this around and try to create as
much certainty as possible by defining protected materials
as far as possible. I suspect that the Minister will tell us
that the amendments are unnecessary, but we certainly
feel that it is better to over-prescribe now than to
undercook the Bill and find out in two or three years’
time that some loophole ends up having the chilling
effect that we have discussed several times.

I am aware of the counter-argument that there should
be no restrictions or protected material if an individual
is not capable of being identified, but that is a rather
risky strategy. It would not remove the risk of people
being able to identify someone simply by working out
who was doing what at a particular time and what
evidence they gave. It also does not help to build the
confidence necessary to deliver the safe space that the
Bill is trying to achieve. Certainty and clarity are needed
wherever possible, and defining materials that are to
be considered a safe space and protected will assist
in that aim.

Turning to clauses 106 to 108 on disclosure, it is
appropriate to make clear in clause 106 that the disclosure
of protected material is prohibited, but we think that
clear statement is rather undermined by the ability of
the Secretary of State in clause 107 to make regulations
to change that. As I have said, the parameters of safe
space should be clear, consistent and constant. That is
why amendment 86 in particular ought to be supported.
The Secretary of State is once again giving himself
more powers—a theme we have picked up throughout
the Bill—and that is of concern.

Let us not forget that this Bill has been floating
around in various guises for about five years, so we do
not think it is acceptable or, indeed, necessary for the
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Secretary of State to reserve for himself greater ability
to move the goalposts at some later date. If we do not
know now what protected material and safe space are,
we are never going to know. Amendment 88 commends
itself on those grounds alone. Any ability for the Secretary
of State to change the boundaries risks undermining
trust and confidence. If those taking part in investigations
do not have trust in the safe space provided, it is likely
that they will not feel confident enough to be as candid
as we would like them to be. If the Minister feels that
exceptions are needed, they should be on the face of the
Bill; they should not be slipped in by regulations at a
later date.

The independent advisory panel of the Healthcare
Safety Investigation Branch has also offered a view and
stated that staff would not speak up if there was a risk
of exposure of identity, and any issues regarding the
limits of disclosure are best dealt with by the High
Court, not by the Secretary of State in further regulatory
procedures.

A related concern on disclosure is that an HSSIB
employer who reveals information showing that the
organisation itself is failing to properly discharge its
responsibilities would commit an offence if he or she
knew or suspected that what they were disclosing was
protected information. Given the work that they are
likely to undertake, I think we can all see that that is
likely to be the case. It would not be needed to show
that the disclosure had caused, or was likely to cause,
harm, and there would be no reasonable excuse defence
and no protection under whistleblower legislation. Yet
under clause 108(4) a reasonable excuse defence is available
to third parties that disclose information to them provided
by HSSIB. Will the Minister explain that discrepancy
and what protections might be available to whistleblowers
who work for HSSIB?

Turning to amendment 91, it is right that considerable
concern has been raised about the proposal to allow
coroners to access protected material, because it could
mean individual coroners routinely requesting material
from HSSIB investigations. I hope it is clear to members
of the Committee the ramifications that could have on
healthcare professionals’ willingness to be fully engaged
and open with HSSIB investigations.

Another consideration—and another reason why we
think this is a bad idea—is that there is variation in
coronial practice around the country. There is a risk
that one coroner or region could be more proactive
than others, and could undermine confidence in the
system as a whole. It is right that coroners have their
own discretion and powers, but the chilling effect would
be obvious should only one coroner make a stand on a
particular issue.

There is also the question of cost. If HSSIB needs to
challenge these decisions, which I am sure it will want to
from time to time, it will have to spend considerable
amounts on legal fees to do so. Surely its resources
would be better spent on delivering its core objectives,
rather than on trotting off to the High Court every five
minutes to deal with inquisitive coroners.

The Joint Committee on the Draft Health Service
Safety Investigations Bill concluded:

“We recommend that the draft Bill be amended to put beyond
any possible doubt that the ‘safe space’ cannot be compromised

save in the most exceptional circumstances, and therefore that the
prohibition on disclosure applies equally to disclosure to coroners.”

That is why we believe that amendment 91 should be
supported.

I also refer to the evidence submitted by the independent
advisory panel of the Healthcare Safety Investigation
Branch, which said of the proposal that there is in fact
no parallel in the transport sector—from which the idea
for this body was originally conceived—and nor is there
any evidence from its experience of the transport sector
that such an approach would be necessary. Obviously,
we are dealing with different orders of investigations.
Certainly, the number of people who would die in an air
accident is very different from an incident in the NHS,
and we would also expect there to be a significant
number of patient safety issues that do not apply to the
air sector. However, HSSIB has been going for a
considerable time and it has not had any circumstances
or incidents where it thinks this power would have made
any difference.

HSSIB’s approach to protective disclosures does not
limit the powers of coroners to conduct investigations
in their own way—there is nothing in there that takes
away from their current situation. The independent
advisory panel also said that areas of prohibited disclosure
should be highly specific and as limited as possible, and
expressed the view that disputes regarding the prohibition
of disclosure should be determined through an independent
judicial process in the High Court, which is already
provided for in the Bill.

Finally, I will say a few words on our amendment 136,
which is a probing amendment. We want to raise the
concern articulated to us that, although it is important
that any evidence gathered by HSSIB remains protected,
for the reasons we have been discussing, there may be
occasions when it would be appropriate for some
information to be shared with a patient, or the family of
a patient, who has been involved in any qualifying
incident. I certainly would not envisage such a power
being used routinely. Indeed, the amendment places the
discretion entirely in the hands of the chief investigator,
who may decide not to use that power at all. However,
there may be occasions when certain information, handled
correctly—and at the very least on condition of
confidentiality, and quite possibly with the consent of
the individual or organisation that has provided the
evidence—could be passed on to those with a direct
interest in the matter, whose knowledge and understanding
of what had gone wrong would be improved by the
disclosure of the information.

That would still not be considered to be admissible
evidence for any proceedings. Given the chief investigator’s
desire to keep the concept of safe spaces as secure
as possible—which should always be the primary
consideration—we can see why that might be put at
risk, but I want to flag up this as an issue. Patient
groups have long-running concerns that the defensive
culture that so often pervades the NHS when something
goes wrong does little to aid the ability of patients and
their families to get to the bottom of what went wrong.
There are always concerns about medical negligence or
professional competence proceedings, but rarely do families
go into these situations looking for compensation. They
are far more likely to want an explanation and an
assurance that measures are being put in place so that
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nobody else will have to go through what they have. In
any event, the proposed powers are not too dissimilar to
those set out in paragraph 2 of schedule 14.

Dr Whitford: I want to echo that. I have been involved
as an external for significant adverse event reviews, and
it has always been my experience that what the family
wants to find is that it will not happen again. I therefore
feel that we have to trust HSSIB that the duty of
candour will mean that there is discussion with the
family as we go. That should be the culture across the
NHS. The problem is that the more threatened clinicians
feel by litigation, the more defensive they become. If the
whole orientation can be changed to be about learning
and preventing rather than blaming, we will probably
get better relationships with families and better, open
duty of candour discussions.

9.45 am

Justin Madders: I thank the hon. Lady for that
intervention, which articulates well what we are trying
to highlight. It is a question of culture, which legislation
can go only so far in addressing. As a Parliament, we
need to address what more we can do to engender
greater openness in the NHS. When things go wrong,
there are better ways of handling that than what happens
at the moment. When we have an £8 billion a year
clinical negligence bill, it is incumbent on us all to look
at ways that we can reduce that as well as assisting
patients and their families to gain a better understanding
of what has gone wrong.

Edward Argar: It is, as ever, a pleasure to serve under
your chairmanship, Mrs Murray.

I am grateful to the hon. Member for Central Ayrshire
not just for her amendments but for the opportunity to
debate the issue, which goes to the heart of the challenges
we face. I think there is broad consensus on clauses up
to clause 119, perhaps with a challenge or a tweak here
and there, but the provisions that we are considering are
the one bit, as I know from the hon. Lady’s work on
pre-legislative scrutiny and when the Bill was previously
considered, that remains challenging. It is a matter of
striking the appropriate balance to ensure the proper
functioning of judicial authorities at the same time as
achieving the overall objective of what we are trying to
do with HSSIB: foster that learning culture, understand
what goes wrong and avoid a repetition of it. It ultimately
comes down to a subjective view of where that balance
is most appropriately struck.

Clauses 106, 107, 108, 109 and 117, and schedule 14,
address how HSSIB will protect the material it holds
and outline the concept of safe space. Before getting
into the detail of the clauses, I want to acknowledge
that there has of course been extremely good and
well-informed debate outside the Committee about how
broad or narrow safe space should be; whether it should
be as defined in the Bill with exceptions, or, to use the
suggestion of the hon. Member for Central Ayrshire,
flipped around to be the converse of that; and the
merits of HSSIB sharing or not sharing information
with other organisations. I feel it is important to set out
how we came to the balance we propose.

The hon. Lady mentioned a previous Minister who
visited Scotland. I am very conscious that I have a kind,
outstanding invitation to visit from her and I look

forward to taking that up at some point soon, I hope. I
also spoke to the Scottish Cabinet Secretary for Health
and Social Care, who endorsed that invitation. I therefore
look forward to being able to come not only to Edinburgh,
but possibly to Ayrshire, and finding a way to shoehorn
that into the visit.

Key to our vision for a new model for investigations
is that they are conducted in a safe space so that
patients, families, NHS staff and other participants in
an investigation are encouraged to speak freely and
candidly and have the confidence that the information
they provide will be protected, save in the most exceptional
circumstances.

The objective is to encourage that open flow of
information and get to the bottom of what may have
happened with the best possible information available.
Without guarantees that that information will not be
shared—again, save in very limited circumstances, which
I will come on to—we risk, as the hon. Lady said,
eroding the confidence of all those who candidly trust
HSSIB with that information.

We propose that information, documents, equipment
or other items held by the new body in connection with
an investigation will be considered protected material
and must not be shared, apart from in certain limited
circumstances, such as when necessary to address a
serious and continuing risk to the safety of a patient or
to the public, and then only to the extent necessary to
allow a person to address the risk.

It is also important that people have certainty that
the information they provide will not be used for the
purposes of blame or liability. The current investigation
branch does a good job under the current legislative
framework but can only operate a weakened form of
safe space. In addition, it has no powers to impose
sanctions. We need to address that and put the HSSIB
on a par with similar investigation bodies in the
transport sector, as colleagues have said. Non-
compliance with safe space protections may result in
criminal sanctions.

Mary Robinson (Cheadle) (Con): I have listened to
the reasoning behind the amendments, and I feel that
they are based on an acknowledgement that people in
the health service have perhaps so far not found themselves
willing to come forward and speak up when they see
something wrong. The scope is much wider with this
proposed body because evidence can be taken not just
from people who work in the health service, but more
widely. It is hugely important that we get to that place,
because when we look at evidence taken on civil
aviation and what happens in the civil aircraft space, we
see that people always behave with the best interests of
their sector, their workplace and the public at heart.
People want to do the same with this Bill, so I am
grateful that HSSIB has been set up. Can more
consideration be given to how we ensure that people
can speak up without feeling that they will blame another
person or that they could be singled out for speaking
out? That is exactly what we hope to address with the
safe space.

Edward Argar: My hon. Friend is absolutely right. I
should say that, even now, I am sure that many people
in the health sector co-operate voluntarily, even when it
is potentially challenging for them to do so. They do so
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because they want to foster that culture. This proposal
will take that a step further forward and make it even
easier for people to do so with confidence and to
overcome any reticence that might exist because of, as
she said, the fear of blame, the fear of opening up about
something and the need to protect their sector and
organisation, as they see it. She is absolutely right, and
the key is to try to create a learning, rather than a
blaming, culture. That is why the balance we strike in
the definition of the safe space and exceptions to it is so
important. We may or may not reach a consensus on
where the balance should be struck, but this debate goes
to the heart of the efficacy of the new body and how it
will operate.

The Bill therefore sets out, on a statutory footing, a
much stronger and more robust form of safe space.
Clause 106 is the cornerstone of that. It is key to
ensuring that all participants are completely candid
with the information that they share, and it enables
more thorough investigations and the development of
meaningful recommendations. Investigations where
protected material is held in the safe space should
improve openness and co-operation between all participants
and identify risks to the safety of patients, so that
patients, families and the wider public can benefit from
the experience of better investigations, and improvements
can be made to the systems and practices in the provision
of healthcare in England.

We believe that we have reached the right, balanced
position after a lot of careful thought. In dealing with
this legislation, my predecessors and I, along with my
right hon. Friend the Member for Mid Bedfordshire
(Ms Dorries), who is now Culture Secretary, wrestled a
lot with the question of how to strike the right balance.
I therefore turn to amendments 86 and 87. I am pleased
that there is, I think, a consensus among all Members
across the Committee that we need to protect materials,
and about the value attached to protecting materials in
the safe space, which is a key part of our approach to
improving patient safety by allowing individuals to feel
able to speak candidly.

Amendment 86 seeks to list in detail the types of
material that will fall under the definition of protected
material, while amendment 87, as the hon. Member for
Central Ayrshire set out, is consequential on that. The
definition given in clause 106(2) is intentionally broad.
HSSIB will carry out a range of investigations, and it
would be impossible to identify prospectively, in advance,
all the material that will need to be gathered and should
be protected by the safe space. By having a broad
definition, we can give greater confidence to those who
speak to HSSIB that all the material that it collects will
be appropriately protected. There are very specific
exceptions, which I will come on to.

As a future-proofing mechanism, the materials that
are protected have not been listen in detail in the Bill.
New technologies and ways of recording data are developing
at a rapid pace. It is vital that HSSIB is able to adapt as
these developments reach the frontline, rather than
having to rely on returning to this House for further
amendments to primary legislation. Listing the types of
material in detail would have a number of practical
implications. If we had a specified list, we could
inadvertently leave out material that should be protected,
when the vast majority of material the HSSIB will

gather would be protected under the current definition.
The Government endeavour to get everything right,
but, as we all know, often do not.

Justin Madders rose—

Dr Whitford rose—

Justin Madders: Does the Minister think that there is
anything missing from the amendment that ought to be
included?

Edward Argar: I will take the intervention from the
hon. Lady, and I will address both together.

Dr Whitford: I want to point out that it is irrelevant
whether records, statements or information, all of which
are listed in amendment 86, are in a digital form or
some different form in the future. We use the words
“statements”, “information” and “records”, and the
importance of having copies is that the originals will
still be available to other investigatory bodies. I cannot
see what the gap is. Whether we are talking about an
audio recording or sheets of paper, the technology is
irrelevant.

Edward Argar: I am grateful to the shadow Minister
and the SNP spokesperson, whose points are not dissimilar.
I take the hon. Lady’s point that statements and information
are recognised legal terms and would catch different
mechanisms by which they are recorded. We still think
it is prudent to allow not only for developments that we
may not have anticipated, but for clarity. We believe
that the blanket provision gives greater clarity and
certainty without the assistance of the amendment, so
we do not share the hon. Lady’s view. I suspect she may
still wish to test the amendment with a Division to
make the point, as she is entitled to do.

Moving on from these amendments, to illustrate the
variety and breadth of debate on this subject—we have
had a small taste of it this morning—I want to address
the argument that keeping protected materials in the
safe space would potentially undermine the role of
other bodies, such as the Parliamentary and Health
Service Ombudsman. This illustrates part of the challenge.
There are, understandably, calls from colleagues on the
Committee to further restrict the exceptions to the safe
space. As has been alluded to, others outwith this place
argue for an expansion of the list of those exceptions.
Some have argued that the PHSO should be on that list.
With all due respect to those who advocate that, I do
not agree. I do not think it would be appropriate to add
the Ombudsman to the list of exceptions. The PHSO
will still be able to fulfil its important independent role.
It will have direct access to the same sources as it does
now when it needs to investigate a complaint. The
HSSIB will not in any way limit its ability to conduct an
investigation.

Karin Smyth (Bristol South) (Lab): I am a member of
the Select Committee on Public Administration and
Constitutional Affairs, which oversees the ombudsman.
The Minister will be aware of correspondence between
the Committee and the ombudsman. Could the Minister
comment on the report from the Venice Commission
about how far the United Kingdom will be outwith
international consensus on this subject?
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Edward Argar: I will do so now for the hon. Lady. I
have great respect for the work of the Council of
Europe and the Venice Commission around ombudsman
services. The Venice Commission has looked at this,
understandably, from the perspective of the ombudsman
and uniformity of process. We have had to weigh that
up—exactly as the Committee is doing in this debate—in
balancing the impact of too many exceptions, or exceptions
that are too wide, on the candour with which people can
contribute their views to further the improvement of
patient safety. There is no ideal line on this, hence this
morning’s debate.

I respect the views that the Venice Commission has
set out. I think it formally set out its conclusions a week
or so ago, after a number of informal meetings among
its members and with officials to gather evidence; I
suspect it also took the views of the Public Administration
and Constitutional Affairs Committee. The Venice
Commission looked at the matter, quite rightly, from
the perspective of the ombudsman and the uniformity
of the services it provides. We had to strike a slightly
different balance, hence why we reached a different
conclusion.

10 am

I will turn in a moment to the coroner, because I
know that that is a key point. Clause 110 outlines how
HSSIB and a number of other organisations, such as
the Parliamentary and Health Service Ombudsman,
will co-operate on practical arrangements when
co-ordinating certain investigations, including arrangements
for accessing information from primary sources where
cases may overlap. Such arrangements exist already
between the current investigation branch and the PHSO,
and I expect similar arrangements to be put in place
when the new body is set up.

Should HSSIB hold protected material that the PHSO
or other bodies wish to access, the other bodies can, as
the hon. Members for Central Ayrshire and for Ellesmere
Port and Neston said, apply to the High Court for an
order allowing its disclosure. The High Court would
then apply the legal tests set out in schedule 14 to
determine whether an order for disclosure should be
made. We heard in evidence that although there was
dispute over the extent—particularly around coroners—of
exceptions or otherwise, there was a consensus that
where there was a dispute, the High Court was the
appropriate competent body to resolve such a dispute
or determine access. We do not envisage that that will be
needed in most situations, but it provides a safeguard to
ensure there is always a way to access information
should the interests of justice balance test be met.

We anticipate that the new body will carry out about
30 investigations a year, and the focus of the investigations
will be to support national learning, rather than looking
at individual complaints. Therefore, we believe that
there will be very limited times when bodies such as the
PHSO would need access to information held by the
new body.

Schedule 14 describes some of the exceptions to safe
space. It is therefore an important part of how we see
safe space working, and it is at the heart of what we are
debating today. Clause 106 sets out a general prohibition
on the disclosure of protected material held in the safe
space. There are occasions, however, when we consider
it necessary to allow for disclosure of information relating

to an investigation outside HSSIB. Those limited exceptions
are clearly set out in schedule 14. For example, it is
only right that if HSSIB discovered information that
demonstrated that there was a serious and continuing
risk to the safety of a patient or the public, as the hon.
Member for Central Ayrshire alluded to, it is able to
disclose information, to the extent necessary, to a body
that can address that clear and present risk. Safe space
is not about covering up unsafe practices or putting
patients at risk; in fact, it is quite the opposite.

HSSIB can disclose information where needed. First,
it can do so to help it carry out an investigation—for
example, with a witness in an investigation, so HSSIB
can get them to comment on or give their reaction to it.
Without the provision, HSSIB might not be able to
carry out an investigation properly, because safe space
could restrict what it could investigate and how it
operated. Secondly, it can disclose information to help
it to enable prosecution of offences created under part
4; that is, the very limited offences relating to investigations
or offences of unlawful disclosure. In such a prosecution,
the disclosure of elements of protected information
may be required to demonstrate that the offence was
committed in the first place. Thirdly, HSSIB can disclose
information to help to address a serious and continuing
risk to the safety of a patient or the public, for example
where HSSIB has evidence of negligent behaviour by a
medical professional that may risk the safety of patients,
and it wishes to disclose that information to their
employer—essentially, whistleblowers and others. In order
to address that risk, HSSIB can only disclose sufficient
information to enable the employer to take steps to
address the defined risk.

In addition, disclosure of protected information can
also occur if the High Court makes an order that such
information be disclosed by HSSIB to a person for a
specific purpose. The Bill sets out the legal test that the
High Court must consider before making such an order.
Schedule 14 provides that an order can be made only if
the High Court deems that the interests of justice
served by the disclosure outweigh any adverse impact
on current and future investigations by deterring persons
from providing information for the purposes of
investigations, and any adverse impact on securing
improvement of the safety of healthcare services provided
to patients in England. That is, rightly, a high bar, but it
is an important safeguard to ensure that the interests of
justice can be served where necessary and where that
bar is met.

I now turn to the crux of the concerns raised by the
hon. Member for Ellesmere Port and Neston and the
hon. Member for Central Ayrshire. We have included
an exception to allow disclosure if a senior coroner
requires the information under certain provisions of the
Coroners and Justice Act 2009. I know that some
outside this place, and some within it, have concerns
about the fact that we have created an exception for
senior coroners, and here I turn to amendments 90
and 91 on the matter. Amendment 91 seeks to remove
the provision allowing coroners to rely on certain provisions
in the 2009 Act to require the disclosure of protected
material held by HSSIB in the safe space. That would
mean that protected material could not be passed from
HSSIB to coroners without the High Court ordering it
to be so. Amendment 90 is consequential and linked to
amendment 91.
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The key point that I would highlight when comparing
this situation to that of the PHSO or others is that
coroners are members of the judiciary. They are judicial
office holders, and they have a very distinct and important
legal role in investigating specific deaths. We do not
want to hamper that, and throughout various pieces of
legislation, including the 2009 Act, we have sought to
protect their judicial independence.

The shadow Minister raised a concern about
inconsistency in how different coroners in different
areas might approach the matter. In a past life at the
Ministry of Justice, I had responsibility for the coroners
system as a Parliamentary Under-Secretary. Over the
past decade, we have seen considerable modernisation
of the current coronial system in this country, with the
appointment of a Chief Coroner—a role that is assumed
by a High Court judge. They have sought to bring much
consistency, and there has been training and work with
coroners—performance management is the wrong word—
from the centre to ensure greater consistency of decision
making and approaches. That will reduce the potential
for significant inconsistencies or differences of approach—
for example, a particular coroner may decide to take a
very liberal approach and request all sorts of things,
while another may say, “I do not need any of that”—which
I think is what the hon. Gentleman is concerned about.
A lot of work is being done to secure greater consistency
and greater clarity, with guidelines promulgated by the
Chief Coroner to deliver that. In this space, I would
similarly expect the Chief Coroner to take a very close
interest in guiding coroners.

Justin Madders: I appreciate the work that has gone
into ensuring greater consistency among coroners. The
fact remains, however, that, as the Minister said, these
are independent judicial positions, and coroners are
entitled to make decisions as they see fit. I do not think
that that concern has been adequately addressed yet.

Dr Whitford rose—

Edward Argar: I will take an intervention from the
hon. Member for Central Ayrshire, because I suspect it
is consequential on what the hon. Gentleman has said.

Dr Whitford: I would like to understand what coroners
have now that they would lose by the protection of safe
space. The provisions on granting disclosure apply to
the High Court, not to all courts and not to all judicial
positions. Why is the coroners’ court specifically being
given the right to access, as opposed to applying for
disclosure through the High Court? It will be the thin
end of the wedge, and other groups will feel they ought
to have a right to the same safe space. As clause 107
allows regulatory changes to be made later, this could
continue to be eroded. I do not understand what part of
what coroners do would be undermined by the introduction
of HSSIB and the real safe space.

Edward Argar: I am grateful to the hon. Lady and the
hon. Gentleman, and I think the points they made are
linked. The distinction we draw with other organisations
and individuals is because of the key point that coroners
are members of the judiciary. The hon. Gentleman is
right to say that that gives them independence in the
exercising of their functions, and I will turn in a minute
to what the Chief Coroner is doing specifically with
these clauses to seek achieve greater consistency.

Coroners are independent and that goes to the heart
of their role, which is to determine the circumstances of
a death. That is why we believe it is important that their
independence, and their existing right to access papers
and documents, is not in any way fettered by the legislation.
I will try to make a little progress in explaining what we
have done with the Chief Coroner, and that may assuage
some of the hon. Lady’s fears. I fear it will not, but I
will try.

As we know, coroners would not have wholesale
access to the protected material. They would have access
only when it was necessary for them to fulfil their
judicial functions in a clear way—for example, in particular
individual cases. We expect that the memorandum of
understanding between HSSIB and the Chief Coroner,
which will be in place, will set out how HSSIB and
coroners will work together to minimise the occasions
and the amount of material on those occasions that
would need to be shared to meet the responsibilities of a
coroner that are clearly set out in statute when investigating
a particular death.

Although I hope I have provided a degree of reassurance,
I fear that it may not be sufficient for the hon. Lady,
who has studied the issue over many years in her work.
Our aim is that, due to its sensitive nature, the information
cannot be publicly disclosed or shared further without
an order from the High Court, which is an important
safeguard and something that we have considered carefully
to balance the needs of coroners and HSSIB. We believe
that we can trust our coroners as judicial office holders
to behave appropriately.

Dr Whitford: If it is the case that it should be judicial
officers, why is it only the High Court, and not other
courts in the land that might have an interest in such a
case?

Edward Argar: The role of the coroner is very specific,
which is why we have singled out coroners, because their
role is to investigate deaths. Hopefully, a large number
of the investigations that HSSIB will be investigating
will not be about deaths but, to use the hon. Lady’s
analogy with air accident investigations, near misses or
incidents that, thankfully, did not result in the death of
the patient but may have resulted in injury or other
concerns. In the vast majority of cases, therefore, I do
not believe that coroners will be involved in HSSIB’s
work, but they have a specific role in investigating and
determining the circumstances and cause of a death.
Therefore, we feel that their ability to access it in extremis
is the right approach.

The hon. Lady talked about the High Court. For
other circumstances, we think that that is the right bar,
whether for the PHSO or others, because it is experienced
in considering those very complex cases. I suspect, and I
think there have been some cases in a similar vein, that
the court will consider and debate them over many days
because the balance is so delicate.

Because of coroners’ historical and defined-in-statute
role, specifically around the investigation of deaths, we
think that they are the single right exception in the
judicial space. The hon. Lady may take a different view
and I entirely respect that, as I respect pretty much all
her views when it comes to health. We do not always
agree on everything but, like the hon. Member for
Bristol South, she knows of what she speaks even if
sometimes we reach a different political conclusion.
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As I have said, an order will be made only if the High
Court is satisfied that the interests of justice served by
allowing disclosure in those other cases outweigh the
impact. As I touched on in my reply to the hon. Lady, I
remind hon. Members that HSSIB will be looking at
systemic learning rather than individual cases. As I said,
thankfully, many instances do not involve deaths, and
even if they do, they may not be ones that are scrutinised
by a coroner save in a formalistic way. Therefore, we
would not expect the power to be used frequently by
coroners at all.

We have included the last limited exception because,
as I say, we want to ensure that coroners have appropriate
access to information to carry out their statutorily
defined judicial functions while seeking to balance that
with protecting the integrity of safe space by preventing
onward disclosure, except by court order. As such, I
hope that hon. Members, even if they do not necessarily
agree, recognise the amount of thought that has gone
into seeking to strike the appropriate balance.

Dr Whitford: I still do not understand from the
Minister’s explanation what the coroner loses from
where they are now. They can still investigate a death,
exactly as now, and that was the argument for narrowing
what is kept in safe space so that all the original materials
are available to other bodies, including the coroner. The
Bill adds something extra at the risk of undermining
safe space.

Edward Argar: I take the hon. Lady’s point, but I do
not believe this very narrow exception does or will
undermine safe space. What it does is enable coroners
to continue to do their job, and if there is information
available out there, it enables them to access it from that
source. My personal perspective is that we have struck
the right balance: if the information is there, we should
make it easier for coroners to do their job and access
information that facilitates it. I have sat through coroners’
court hearings, and I have seen how families cope with
them—it is not the easiest experience for them. If there
is information out there that would make it easier for a
coroner to reach a swift conclusion, and would give
them the information that they need about circumstances
and cause of death and so on—the other key part,
which is not necessarily pertinent here, is the identification
of the deceased individual—I believe it appropriate that
we give them access to that information.

10.15 am

I take the hon. Lady’s point that coroners can do
what they do now without hindrance, but if that information
were available, I do not believe that giving them limited
information, with the protection to prevent onward
disclosure, would have the chilling effect that some
colleagues are concerned about. It would make it easier
for coroners to help with that learning and to give
families a clear answer. I suspect that although we may
disagree slightly about which side of the balance we fall
on, she would acknowledge that it is a delicate balance.
We have debated the clauses and amendments for almost
an hour, because this is almost the knottiest bit of the
Bill, as it was in the prelegislative scrutiny.

Amendment 136 would enable the chief investigator
to disclose information to a patient or relevant family
member on a condition of confidentiality or another

condition. Having mentioned the chief investigator, I
will take this opportunity to briefly correct the record
for Hansard and for the Committee. Previously, when I
talked about the pre-appointment hearings by the Health
and Social Care Committee, I referred on occasion to
the chief investigator rather than the chair, but it is the
chair who will have to go through that process.

I imagine that the intention of the amendment is to
ensure that patients and families do not feel excluded
from investigations or feel that relevant information is
withheld from them. I understand the sentiment and
intent behind the amendment, but I do not consider it
necessary because the Bill already provides for patients
and families to be involved in the investigation process.
HSSIB will publish its processes for ensuring that, so
far as is reasonable and practical, patients and their
families are involved in investigations. Clause 99 outlines
that when a draft report is produced, HSSIB may share
it with anyone it believes should be sent the draft. That
would cover patients or family members, who would
then be able to comment on it. While the report is at
draft stage, it will be subject to safe space restrictions, so
although the patient or family members would be able
to receive and comment on the draft, they would not be
able to disclose the report to others.

I reassure the Committee that, as much as possible,
patient and family engagement is intended to be at the
heart of HSSIB’s work, as far as is possible and appropriate,
to create a space in which they can get to the truth of
what has happened, just as it is for the current investigation
branch. The current investigation branch takes patient
and family engagement extremely seriously, and it has
published a national learning report that discusses the
best way forward for involving patients and families as
they move through the investigation process. For those
reasons, I ask the hon. Member for Ellesmere Port and
Neston to consider not pressing the amendment to a
Division, although I think he said that it was a probing
amendment to explore how the measures will work in
practice.

Clause 107, following on from clause 106, sets out
that the prohibition on the disclosure of protected
materials—the safe space requirement—does not apply
for disclosures required or authorised by schedule 14,
by any other provision in part 4 or by regulations made
by the Secretary of State. The clause includes a regulation-
making power allowing the Secretary of State to set out
additional circumstances when the prohibition on
disclosure—the safe space—does not apply. We understand
that safe space is a wide concept, and we want to ensure
that it is operationalised effectively. The intention is that
the power will allow us to add to the list of exemptions
in future, if needed, as more investigations take place
and there is more learning. That builds a degree of
flexibility into the clauses.

I turn now to amendments 88 and 89. Amendment 88
would remove the ability of the Secretary of State to
make such regulations authorising the disclosure of
protected material beyond that provided for in the Bill.
Amendment 89 is consequential on amendment 88. As I
have set out, HSSIB will carry out a range of investigations,
and it would be impossible to identify prospectively the
material that will be gathered and should be protected
by the safe space. The definition of protected material
given in clause 106(2) is intentionally broad. As I alluded
to when addressing the clause, it is vital that HSSIB is
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able to adapt as clinical and record-keeping practices
change on the front line. The hon. Member for Central
Ayrshire and I had an exchange on that. She may not
quite be convinced by those arguments or explanations,
but I think we have probably aired the key issue underlying
the amendment.

I have heard concerns—I think they were behind
what the hon. Member for Ellesmere Port and Neston
was saying—that the regulation-making power could be
used as a way of disclosing information in relation to a
particular investigation, or that the Secretary of State
could exercise it—arbitrarily is the wrong word—in a
way that caused that concern to arise. For the avoidance
of any doubt, clause 107(3) provides that the regulation-
making power cannot be used in that way. The regulation-
making power uses the affirmative procedure, so to
would of course be subject to debate by this House and
the other place before it was made law, providing a
degree of democratic scrutiny.

Justin Madders: I understand what the Minister is
saying: we need the ability to make regulations to give
us some flexibility. Equally, the definition of protected
material is broad, to give Ministers and HSSIB flexibility
as well. It seems that there is a bit of cakeism going on
here.

Edward Argar: I think I know what the shadow
Minister means by cakeism. I see his point, but I think
the Bill strikes the right balance by building in a further
degree of flexibility, but with the safeguard of the
affirmative procedure. As he knows, because he has
debated such things with me in the past, the affirmative
procedure is not always a friend to Ministers in obliging
them to come to this House and debate and explain
everything. It is, however, an important democratic
safeguard when regulation-making powers are inserted
into primary legislation, and that is why we have adopted
the affirmative procedure in this context. I hope that
that gives him a degree of reassurance that the Secretary
of State’s regulation-making power is simply a future-
proofing mechanism, with sufficient parliamentary and
democratic safeguards attached to it.

It is crucial, of course, that the integrity of investigations
is protected and that we take a careful approach to how
information is protected, so that there is public confidence
in the work of HSSIB. That goes to the heart of what
we are seeking to achieve with this part of the legislation.
To ensure that confidence, the Bill provides for the
creation of offences for unlawful disclosure. That is the
backbone to the creation of statutory safe space. Clause
108 creates three offences of unlawful disclosure. The
offences extend to HSSIB and connected individuals,
individuals who are no longer connected with HSSIB,
and persons who are not connected with HSSIB but
receive certain protected material. It is important that
we send a robust message that there will be consequences
if protected information is disclosed unlawfully. It will
be a criminal offence, and the person who commits an
offence will be liable on summary conviction to a fine.

Clause 109 prevents a power in any other legislation
from being used to require the disclosure of any protected
material by HSSIB, or to seize protected material from
HSSIB. That is, as we have debated, with the exception
of certain parts of the Coroners and Justice Act 2009,
which allows coroners to require disclosure in some
circumstances due to provisions made in schedule 14 of

the Bill. However, that provision respects the devolution
settlement agreement and therefore does not apply to
any provision that is within the legislative competence
of the devolved Administrations. The clause will help to
enhance HSSIB’s safe space protections by prohibiting
the unauthorised disclosure of protected material. It is
important to ensure that safe space cannot simply be
breached by the use of a power elsewhere in another
part of the statute book, and this provision makes that
position entirely clear.

As we have debated, safe space encourages all participants
to be completely candid with the information that they
share with HSSIB, enabling more thorough investigations
into what went wrong. That will also help more widely
to protect the “learning, not blaming” culture that hon.
Members have spoken about and that HSSIB is hoping
to embed.

Mary Robinson: I am so pleased to see and hear this
balanced argument, and the way that all the considerations
have been taken into account. With regard to the penalties
for disclosure of information, how does the Bill add to
or improve the provisions in the Public Interest Disclosure
Act 1998? Does it improve on those provisions, or sit
alongside it? Does it protect workers who disclose that
there is an issue, not only from penalties such as losing
their job, but also from the fine for disclosures put out
there deliberately?

Edward Argar: I know that my hon. Friend has done
a lot of work in this space, possibly involving the
all-party parliamentary group for whistleblowing. I know
she is very concerned to make sure that, while these
protections are in place, the legitimate rights of
whistleblowers seeking to disclose information are not
inhibited. This provision sits alongside the 1998 Act,
but it is a difficult balance to strike, as she rightly
suggests. I pay tribute to her work in helping to foster a
culture in which people feel able to speak up and bring
matters to the attention of the appropriate body to
address wrongdoing.

Finally, clause 117 ensures that the disclosure of
information, documentation or other items that are
authorised by the provisions I have just discussed does
not breach any obligation of confidence owed by the
person making the disclosure or any other restriction.
The clause also confirms that part 4 does not authorise
any form of disclosure that would contravene data
protection legislation, which is intended to ensure that
where an individual is required or authorised to disclose
material, they are protected from violating restrictions
on disclosure. A disclosure to HSSIB in those prescribed
circumstances therefore does not contravene any restrictions
on disclosure, removing barriers that individuals may
face in disclosing information to the current investigations
branch and helping to instil trust in the new HSSIB
investigatory process.

Safe space is an exciting and important development
of recent years. What we are seeking to do today is a
first for a health body in this country. The clauses are of
great importance to the new HSSIB and the vision we
have for it. The novelty of what we are seeking to do
here, building on what happens in the transport space,
and the challenges that that poses, are demonstrated in
the debate we have had on what the right balance is. It is
an incredibly difficult and, to a degree, subjective judgment
for Members of this House and others to make. While I
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have set out where we believe it should sit, I entirely
respect the perspective of the hon. Member for Central
Ayrshire, who has a slightly different and entirely legitimate
view. I commend the clauses to the Committee.

Dr Whitford: This is the nub of the entire debate on
HSSIB. I welcome that the Minister is struggling with
exactly how to achieve that balance. I think everyone on
the Committee is trying to do their best to get a good
outcome. The Minister talks about clarity, but then we
hear about flexibility. It is important that we get this
right in the Bill. I wish to press amendment 86 to a
Division.

10.30 am

Question put, That the amendment be made.

The Committee divided: Ayes 7, Noes 9.

Division No. 29]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Whitford, Dr Philippa

Williams, Hywel

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo

Higginbotham, Antony

Robinson, Mary

Timpson, Edward

Question accordingly negatived.

Clause 106 ordered to stand part of the Bill.

Schedule 14

PROHIBITION ON DISCLOSURE OF HSSIB MATERIAL:
EXCEPTIONS

Amendment proposed: 91, in schedule 14, page 212,
line 14, leave out paragraph 6.—(Dr Whitford.)
This amendment would remove the provision allowing coroners to
require the disclosure of protected material.

Question put, That the amendment be made.

The Committee divided: Ayes 7, Noes 9.

Division No. 30]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Whitford, Dr Philippa

Williams, Hywel

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo

Higginbotham, Antony

Robinson, Mary

Timpson, Edward

Question accordingly negatived.

Schedule 14 agreed to.

Clause 107

EXCEPTIONS TO PROHIBITION ON DISCLOSURE

Amendment proposed: 88, in clause 107, page 93,
line 17, leave out from “Part” to the end of line 41.—
(Dr Whitford.)
This amendment would remove the ability of the Secretary of State to
make regulations authorising disclosure of protected material beyond
that provided for in the Bill.

Question put, That the amendment be made.

The Committee divided: Ayes 7, Noes 9.

Division No. 31]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Whitford, Dr Philippa

Williams, Hywel

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo

Higginbotham, Antony

Robinson, Mary

Timpson, Edward

Question accordingly negatived.

Clause 107 ordered to stand part of the Bill.

Clauses 108 and 109 ordered to stand part of the Bill.

Clause 110

CO-OPERATION

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to debate
that clauses 111 and 112 stand part of the Bill.

Edward Argar: The clauses address HSSIB’s relationships
with other bodies, including with the devolved
Administrations.

Clause 110 places a requirement on HSSIB and a
number of listed bodies, including the Care Quality
Commission, NHS England and the commissioner for
patient safety, to co-operate with each other when they
carry out investigations into the same or related incidents.
The duty to co-operate relates to the practical arrangements
for co-ordinating those investigations.

Clause 110 would not require the sharing of any
protected material held under the safe space. It will also
require HSSIB to publish guidance regarding when an
incident may be considered related to another incident.
That will ensure that there is the necessary clarity across
all organisations as to when co-operation is required in
often complex investigations. HSSIB will, of course,
still be able to co-operate with bodies that are not listed
in clause 110, and the current investigation branch has
already established many strong relationships with bodies
not covered in that list.

However, clause 110 is crucial if we are to ensure that
there is a consistent and cohesive approach to investigations
in the same area or related areas. It is important that we
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encourage organisations to co-operate in this way so
as to ensure that multiple investigations touching on
the same incident can be delivered in the most stream-
lined way. For example, the clause would compel two
organisations that wished to interview the same individual
to co-ordinate. Similarly, if two organisations need to
visit a clinical area, it is important that they co-operate
to minimise the impact on the day-to-day running of
that clinical area.

Clause 110 helps to ensure that information is accessed
effectively and efficiently. It ensures that organisations
can carry out the important but different roles that they
have in an efficient manner and also minimises disruption
to patients and to others involved.

Clause 111 places a requirement on HSSIB to comply
with any request for assistance from a relevant NHS
body. That assistance would be in connection to an
investigation into any incident that may have occurred
during the provision of NHS services or at premises at
which NHS services are provided. NHS England or the
Secretary of State may also request that HSSIB provides
a relevant NHS body with assistance. Assistance can be
provided to trusts, foundation trusts, NHS England and
the newly formed integrated care boards. Such assistance
may include advice, guidance and training for those
organisations in connection with an investigation.

The purpose of HSSIB’s investigations is to identify
risks to the safety of patients and to address those risks
by facilitating the improvement of systems and practices
in the provision of NHS services or other healthcare
services in England. HSSIB is designed to encourage
the spread of a culture of learning within the NHS, and
clause 111 allows HSSIB to support others in undertaking
investigations and to share knowledge gained from its
own investigations. The clause will help HSSIB to promote
better standards for local investigations and improve
their quality and effectiveness. To this end, HSSIB will
disseminate information about best practice and standards
to be adopted.

Clause 111 will also enable HSSIB to provide assistance
to bodies other than relevant NHS bodies if they request
assistance in relation to any matter connected with the
carrying out of investigations. That will help to encourage
the spread of learning and enable HSSIB to share its
expertise across the wider healthcare sector, both within
the UK and abroad, if requested. It will be able to
charge a fee for such activities. Of course, we would not
expect HSSIB to provide such assistance should doing
so significantly interfere with the exercise of any of its
investigative functions, and protections are included in
the clause to ensure this.

Finally, clause 112 enables HSSIB to enter into
agreements to carry out certain investigations relating
to Wales and Northern Ireland, a provision that the
Welsh Government and the Northern Ireland Executive
were keen to see included. Those investigations would
identify risks to the safety of patients and help to
facilitate improvement of systems and practices.
Investigations would not assess blame or involve the
determination of any civil or criminal liability. It is
important that HSSIB has the opportunity to share its
expertise and help facilitate greater learning and
improvement outside England. The clause allows HSSIB
to charge for such investigations in Wales and Northern

Ireland but only to cover the costs incurred through the
course of the investigation. Of course, we would not
expect HSSIB to provide such assistance should it
significantly interfere with the exercise of its core
investigative functions and, again, protections are included
in the clause to ensure that.

These clauses are crucial to ensure that HSSIB has
strong working relationships with NHS bodies, as well
as regulators and, where requested, the devolved
Administrations. I therefore commend the clauses to
the Committee.

Justin Madders: As we have heard, the clauses deal
with the requirement to co-operate and I will not go
over the ground that we have already trodden on in
respect of degrees of co-operation and how that might
make a material difference to ultimate success. We hope
that the many organisations listed in clause 110 will
respond not simply because of the legislation but because
the no-blame culture to which this body aspires is just
as relevant to them as it is to individuals.

Is the long list of organisations in clause 110(3) the
totality of NHS bodies or bodies associated with the
NHS, or with running NHS services? I think the Minister
mentioned that there may be others that have been
involved but that are not in this list. Has any of them
been excluded from the list and, if so, why?

The power to levy charges on NHS bodies for assistance
shows why our amendment requiring the creation of
the post of chief finance officer would have been sensible.
While there are sanctions for individuals who block
investigations and there is a debate about where co-operation
ends and obstruction starts, I am unclear whether there
is a similar sanction that could be imposed on the
bodies listed in clause 110. Has the Minister considered
that? Is there a process whereby the buck will stop with
a named individual in any of these organisations or is
that dealt with later in the Bill?

Karin Smyth: My point concerns the practical
implementation, given the examples where the organisations
currently do not work together or share, and the issues
about real accountability. I have a case that I have dealt
with since 2016, which preceded me by some four years,
involving an individual going through the complaints
system. It resulted in the parliamentary ombudsman’s
report wanting details to be shared between the trust,
NHS Improvement and the Care Quality Commission.
In August this year, the trust admitted that it had not
provided any such details to NHS Improvement or the
CQC. There seems to be no recourse in respect of that
lack of communication and accountability between the
existing organisations.

My concern on co-operation is about adding HSSIB
to a system that does not work now in terms of ensuring
that recommendations are shared and acted upon. The
intent on co-operation in clause 110 is welcome, but
what assurance can the Minister give that that wider
culture of co-operation, delivery and implementation
of recommendations will be improved by the addition
of HSSIB? There is an opportunity for HSSIB to do
that, but that would require all those other organisations,
named and perhaps unnamed, to also look to their own
house to make sure that in the interests of those patients
the recommendations are acted upon.
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10.45 am

Hywel Williams (Arfon) (PC): I want to ask some
questions about clause 112. I have practical questions
that the Minister might answer today, or he might wish
to write to me. I welcome the clause as a continuation
and an improvement, hopefully, on current arrangements.
Who might ask HSSIB to carry out an investigation in
Wales? Would it be the individual health board or the
Welsh Government? Has a mechanism been established
yet? Secondly, how involved would the Welsh Government
be in any investigation? Would the Senedd, for example,
have access to information in an ongoing investigation?

Thirdly, in respect of challenging who would be
responsible for paying, would it be the Welsh Government
or the individual health board? Fourthly, the Healthcare
Safety Investigation Branch has noted that the Bill
could be strengthened by the Secretary of State giving a
clear mandate for HSSIB to monitor the progress of the
response to recommendations. Does the Minister envisage
the Welsh Government having a role in monitoring
progress, or would it be a matter for HSSIB or the
health board?

On clause 107, which has already been debated, I
have reservations about extending further exemptions.
Would the Welsh Government be able to request or
even authorise exemptions where HSSIB carries out
investigations in Wales, or is it a matter specifically for
the Secretary of State, although health is almost entirely
devolved, of course? Finally, will the Minister outline
what discussions he has had with the Welsh Government
about these provisions? I appreciate that those are detailed
questions and he might want to reply to me in writing.

Edward Argar: A number of questions were asked
that I will seek to address. If I cannot answer the
specific points raised, I will write to clarify them.

The hon. Member for Ellesmere Port and Neston
asked about sanctions, and the hon. Member for Bristol
South asked about a list of bodies and whether there
are any not included—essentially, who was in and who
was out. There are two, which I am sure the hon.
Gentleman will have noticed, not included in the list of
bodies: the Medicines and Healthcare products Regulatory
Agency and the National Institute for Health and Care
Excellence. I suspect that is the genesis of his asking the
question. We recognise the strategically important role
that both bodies play in patient safety. Not listing them
does not mean that HSSIB cannot co-operate with
them. Co-operation across different bodies is something
that we encourage. In fact, we would expect HSSIB to
develop memoranda of understanding with those
organisations, but we focused on specific ones on the
list where there is likely to be day-to-day co-operation,
particularly with health trusts and others.

On sanctions, we focused on what HSSIB is doing
and its being able to progress its investigations. Ultimately,
as we have debated, it has the power to seize documents
and require information. I very much hope that that will
not be needed and that co-operation and memoranda
of understanding will be an effective way of moving
forward, as it appears to be at the moment, but we have
those powers in the legislation, were they to be needed
in extremis.

The hon. Member for Arfon mentioned several issues
relating specifically to Wales and engagement with the
Welsh Government. As I briefly alluded to in my speech,

the inclusion of powers to allow the Welsh Government
to request the involvement of HSSIB was done at the
request of the Welsh Government. We have discussed
the issue with them, and I think their request reflects
their view that HSSIB involvement could add value in
Wales.

The hon. Gentleman sought to understand how the
arrangement would work in practice and asked a number
of questions about what the fees would be, who would
pay them and whether that would be the responsibility
of a trust or the Welsh Government. We are still working
through those practical matters with the Welsh Government,
but we were keen to include the power while we had the
opportunity, because the original request came from the
Welsh Government. It is a similar case with the Northern
Ireland Government. Scotland, to which the hon. Member
for Central Ayrshire alluded, has its own well established
approach, which works, and therefore a different option
was taken in its respect.

Conversations with the Welsh Government have not
progressed to the extent that I can give the hon. Member
Arfon detailed answers to all his questions, but I will
write to him if there is any more that I can add.

Question put and agreed to.

Clause 110 accordingly ordered to stand part of the
Bill.

Clauses 111 and 112 ordered to stand part of the Bill.

Clause 113

FAILURE TO EXERCISE FUNCTIONS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clause 114 stand part.

Edward Argar: The clauses relate to the oversight of
HSSIB’s functions. Clause 113 enables the Secretary
of State to direct HSSIB to exercise its functions within
a specified time period and in such a manner as the
direction prescribes. That direction-making power, on
which I suspect the shadow Minister the hon. Member
for Ellesmere Port and Neston will question me, will
apply only in the event that the Secretary of State
considers that HSSIB is failing or has failed to exercise
any of its functions, and that that failure is significant.
Directions must be in writing and will ensure that
appropriate action can be taken by the Secretary of
State in the event of any failure on the part of HSSIB to
exercise its functions.

Independence as a concept is fundamentally important,
and indeed at the heart of HSSIB, and will be a crucial
way to ensure that patients, families and staff have trust
in its processes and judgments. However, the clause
serves to help to safeguard the trust placed in HSSIB by
patients and families in the event of its significant
failure to exercise its functions. We believe this is a
sensible and proportionate provision, which ensures
that HSSIB is performing its vital functions. To maintain
the independence of the investigatory process, such
directions made by the Secretary of State will not be
able to influence the outcome of any HSSIB investigation.

We do not expect to use the power—in fact, I hope
that we will never have to use it—but it is right that the
Secretary of State has the power to act in the event of
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significant failure. That is consistent with similar existing
powers available to the Secretary of State in relation to
other non-departmental public bodies, including the
Care Quality Commission. Should HSSIB fail to comply
with such directions, the clause enables the Secretary of
State to choose to make arrangements either to undertake
the exercise of HSSIB’s functions themselves or for
another body to undertake them. That will ensure that
the important investigatory work is sustained and delivered
at the appropriate high standard, should HSSIB have
experienced significant failures in achieving that.

Clause 114 requires the Secretary of State to undertake
a review of and prepare a report on the effectiveness
of HSSIB in undertaking its investigation function.
That report must be prepared, published and laid
before Parliament within four years of clause 94 coming
into force, which sets out its investigation function.
Given the trust that patients, families and staff will
place in HSSIB’s processes and investigations, it is vital
that Government is transparent to the public and
parliamentarians regarding the performance of the new
body. That report will be key to ensuring such transparency
and to helping to facilitate learning and improvements
within HSSIB. I therefore commend the clauses to the
Committee.

Justin Madders: As the Minister has anticipated,
clause 113 troubles me somewhat. We have talked extensively
about the importance of independence and the need for
HSSIB to have the confidence of those with whom it
interacts so that it is fully effective. Once again, in
common with much else in the Bill, we see that the
Secretary of State gets to hand himself extensive powers
to interfere with HSSIB. Subsection (1) basically places
judgment about the exercise of that power in the hands
of the Secretary of State. It is his opinion that counts,
and no attempt is required to evidence-proof a failing.
HSSIB is apparently unable to challenge that judgment.
Subsection (5) states that that failure only has to be a
failure to exercise its functions properly. That is qualified
a little by subsection (1)(b), which says that the failure
has to be significant, but unfortunately that is what the
Secretary of State considers significant, nobody else.
With all that together, the Secretary of State has pretty
much a blank cheque to step in and interfere any time
he likes, so long as he considers that there has been a
significant failure.

However, it gets worse. Subsection (2) allows the
Secretary of State to direct HSSIB in whatever manner
he determines, which I would have said is about as far
away from independence as we can get—until I read
subsection (4), which allows the Secretary of State to
step into HSSIB’s shoes and do its job himself. I am
sure he has other things in his diary at the moment,
but the idea that he can come in and undertake the
functions of what is meant to be an independent body
is simply unacceptable. I can do no better than refer
to the evidence that Keith Conradi gave to the
Committee:

“Ultimately, we end up making recommendations to the
Department of Health and Social Care, and in the future I would
like to ensure that we have that complete freedom to be able to
make recommendations wherever we think that they most fit.”––
[Official Report, Health and Care Public Bill Committee, 7 September
2021; c. 60, Q78.]

The Secretary of State having the power to effectively
step in and start running the body, either directly or
indirectly, at a moment’s notice, will not help with that
freedom. Why does that need to be in the Bill and
hanging over the body the whole time?

There is a suggestion that the Health and Social Care
Committee would be better placed to administer this
function, or at the very least that the Secretary of
State should require its agreement before exercising this
function. I agree that that Committee might be better
placed than one person to have oversight of HSSIB.
Perhaps we should consider which group will be best
placed to have oversight of HSSIB, to ensure that it is
truly independent.

The Secretary of State is tasked with carrying out a
review of HSSIB. I am pleased that any subsequent
report would be laid before Parliament, but again it is
the Secretary of State undertaking that review—his
judgment alone. Clause 114 says that the report must be
laid within four years of the Bill’s passage. Is there a
particular reason why four years was chosen? I am sure
the Minister anticipated that question, so I hope he will
be able to answer. My reading of the clause is that a
report is required after four years, and after that there is
no further requirement. It seems rather remiss for there
to be no ongoing commitment to review HSSIB.

On clause 113, there are concerns that the oversight
of HSSIB will be carried out by the same person who
appoints its members, can remove them at a whim, sets
remuneration, directs investigations, sets the funding
and consents to the criteria of processes. There appears
to be a clear conflict of interest. While I accept that
there is a role for the Secretary of State, it is not
necessary for this role to be so far reaching and overbearing.
HSSIB is meant to be an independent non-departmental
public body, but the role given to the Secretary of State
throughout the Bill suggests that that will not quite be
the case. The Bill firmly situates its functions under the
Health Secretary, which is far from the definition of a
non-departmental public as separate body from the
sponsoring Department. Non-departmental public bodies
tend to be responsible to Parliament, rather than the
Government. Placing scrutiny powers with Parliament
and ensuring that a framework document is in place to
inform the basis of performance monitoring, rather
than placing all the power in the Secretary of State’s
hands, would be the best way to achieve this.

I have to say that the fact that the Secretary of State
can pretty much pick all the main players in HSSIB
does not say much about his confidence in his own
judgment about these decisions, if he needs these sweeping
powers up his sleeve just in case. I suspect that he was
not the person responsible for these appointments, but
the point remains that there are still questions over
whether this is needed. I know the Minister said that
this power would hopefully not be used, but if that is
the case, why does it need to be in the Bill?

11 am

I have not heard any justification of why these powers
are needed. We know that the Lansley idea of an
independent NHS has now had its day, but HSSIB
really is not meant to be considered in that same envelope;
it is meant to be independent. We cannot see what the
advantage will be of having this on the statute book
now. We can only see downsides. It again risks confidence
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that those who work with this body will be subject to
interference at some later point. I will end on a quote
from Keith Conradi. Again, he said that the
“independence of the system is crucial for the success and the
credibility of the organisation.”––[Official Report, Health and
Care Public Bill Committee, 7 September 2021; c. 60, Q78.]

I am not satisfied that the provisions of oversight allow
for its independence to be maintained.

The Joint Committee on the Draft Health Service
SafetyInvestigationsBillhighlightedtheneedforamechanism
to be put in place to review the effectiveness of the new
body, and it put forward the recommendation that
“HSSIB be subject to a post-legislative review, three years after
HSSIB starts its work”.

I wonder whether that is a better way of doing things,
rather than placing all the power in the hands of the
Secretary of State, who, even on the Minister’s own
admission, is not I hope going to have to use it.

Edward Argar: I am grateful to the shadow Minister
for his comments. I semi-predicted where I thought he
might be going with his challenges, and I hope I can
offer him reassurance.

First, at the heart of this is the fact that with an
NDPB, an executive agency or any other public body,
ultimately the Secretary of State is accountable, quite
rightly, to this place for the operation of that—not for
the operational decisions, but that it functions as an
effective public body. Therefore, we never know, but I
suspect that there may be a day—not necessarily in the
immediate or near future—when the hon. Gentleman is
sitting in my office or the Secretary of State’s office, and
he would want, quite rightly, where there is a significant
failure of an organisation, to be able to take action to
address that. That is what the clause provides for.

Those powers would be used only in extremis, and
only where
“HSSIB is failing or has failed to exercise any of its functions,
and…the failure is significant.”

These are terms of which there is a legal understanding.
It is not carte blanche for the Secretary of State, as I
think the hon. Gentleman suggested in a debate on a
previous clause, to get up one morning and say, “Do
you know what I feel like doing? I feel like exercising
these powers.” It is not possible to do it in that way.
These are understood terms that set a very high bar for
interventions.

Secondly, these powers are analogous to similar powers
that the Secretary of State has over other NDPBs, or
the CQC, as I said in my opening remarks, and other
organisations in this space.

Justin Madders: I am not suggesting that anyone
might wake up in the morning and decide on a whim to
do this, but the fact of the matter is that, as the clause is
drafted, if the Secretary of State was minded to do that,
there is nothing that would stop them being able to do
it, is there?

Edward Argar: I come back to the point that I have
just made to the hon. Gentleman. Terms such as “the
failure is significant” are understood terms, and of
course public law principles would apply to decisions
made by the Secretary of State, such as reasonableness
and proportionality. I do think that this is both analogous
to powers that the Secretary of State has over similar
bodies and also proportionate.

Similarity, I do not believe that the clause questions
or brings into question the independence of HSSIB. We
recognise that that is fundamental to its success, and
that is why it would be used only if the body

“is failing or has failed…and…the failure is significant.”

I come back to those understood terms, and that is a
very high bar that would be subject to public law
principles.

On the report that the hon. Gentleman mentioned,
why is it four years—why not three, two or five? We
think that four years is an appropriate and reasonable
length of time for the new body to become established
and to show what is working and what is not, so that we
can see a meaningful report on how it has functioned
over a number of years. As he said, the House would
have the ability to debate that report, if it chose to do
so. The report would be laid before the House and he
could call a debate, if he was still in the same role at that
point. Given that he has served in his Front-Bench role
even longer than I have served in mine, I suspect that,
much though he enjoys doing so, he may be hoping for
a change by then.

The other point is that, just because this is the only
report that is formally specified, it does not mean that
there would not be the opportunity for other reports or
reviews to be undertaken regularly. As the hon. Gentleman
knows, we do that with other public bodies from time to
time. It is right that Governments of whichever complexion
review the NDPB landscape. We talked about ALBs
earlier in our consideration of the Bill, and about the
ability to move functions around depending on whether
they are best exercised by the existing body or elsewhere,
which reflects the same point.

I hope that gives the hon. Gentleman some reassurance
that there is no desire on the part of the Secretary of
State or me to add to our current workload, or indeed,
should the day come, to add to the hon. Gentleman’s
workload, were he to occupy this office—or indeed to
that of the hon. Member for Nottingham North, whom
I would not wish to exclude. The words used and the
public law principles that apply would mean that the
provisions would be commensurate with the powers
over other bodies, and proportionate. I commend the
clause to the Committee.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 10, Noes 5.

Division No. 32]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Timpson, Edward
Williams, Hywel

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

Question accordingly agreed to.

Clause 113 ordered to stand part of the Bill.

Clause 114 ordered to stand part of the Bill.
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Clause 115

OFFENCES BY BODIES CORPORATE

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to consider
the following: Clause 116 stand part.

Clause 118 stand part.

That schedule 15 be the Fifteenth schedule to the Bill.

Clause 119 stand part.

Edward Argar: These clauses cover further detail
regarding offences created in part 4 of the Bill and
interpreting part 4 of the Bill more generally. Clause 115
specifies that when an offence created by part 4 is
committed by a company, an officer of that company
may also be liable for that offence. This would be the
case where it could be proven that such an offence was
committed with the consent or involvement of an officer
of the company or that such an offence could be attributable
to neglect by an officer of the company. Hence the
officer and the company who commit the offence are
both liable and can be punished accordingly. Company
officers who are liable in such a way would include any
person who would purport to act in that capacity,
including any directors or managers in the company.

It is important that any offences set out in part 4 of
the Bill are capable of being fully enforced, and this
means ensuring that the right actors are held to account
and are therefore also deterred from committing such
offences in the first place. Ensuring that both an individual
and an organisation can be held to account shows
clearly the commitment to maintaining a high standard
of investigation and information protection, and to
protecting the principles of safe spaces more widely.

Clause 116 specifies that when an offence created by
part 4 of the Bill is committed by a partnership, a
partner may also be liable for that offence. This would
be relevant in an instance where, for example, a GP
partnership commits an offence. The clause allows
proceedings to be brought in the name of the partnership
as well as the individual partners. Similarly to clause 115,
where an offence is committed by an partnership and it
can be proven that such an offence was committed with
the consent or involvement of a partner or could be
attributable to neglect by a partner, the partner and the
partnership that commit the offence are both liable and
can be punished accordingly. The clause also provides
that where a fine is imposed on the partnership, it must
be paid out of partnership assets. However, should a
fine be imposed on a partner, that fine would be paid by
the partner as an individual.

The committing of offences set out in part 4 of the
Bill would reduce trust in HSSIB’s investigatory processes,
and therefore it is important that the right actors are
held to account should such offences be committed.
Ensuring that both the partnership and individual partners
can be so held to account is important for the same
reasons I have discussed in relation to company officers
under clause 115. The corporate structure itself should
not make any difference: we want to ensure that the

investigatory process and the principles of safe space
are always upheld and protected. Both clause 115 and 116
are common provisions in relation to offences. They
ensure that the appropriate actors are covered, but also
add a further deterrent effect that can help avoid offences
being committed in the first place.

Clause 118 inserts schedule 15 into the Bill. Schedule 15
makes the relevant consequential amendments to other
Acts of Parliament to ensure that HSSIB, as a new
non-departmental public body, is referenced in relevant
legislation. This includes relevant public body, health,
employment and equalities legislation and means that
HSSIB must comply with the relevant legislation, such
as the Freedom of Information Act.

Finally, clause 119 sets out the defined terms used in
part 4 of the Bill. The clause is crucial to ensuring that
the HSSIB provisions are correctly interpreted and
provides the necessary clarity on key terms. I therefore
commend these clauses and this schedule to the Committee.

Justin Madders: I am not going to spend an awful lot
of time on these clauses and this schedule, because the
Minister has set them out very well, but I want to come
back to his reference to clause 110 and the obligations
on those who hold senior positions in NHS bodies.
Regarding offences committed, the Minister said that
there would not be the same need for punishments to
follow failure to co-operate. I wonder whether that is
consistent. Could he set out how offences committed by
officers of a body corporate could be equated to offences
committed by those who are running NHS bodies, or
whether there is any discrepancy there that he would
like to address?

Edward Argar: I will also endeavour not to detain the
Committee for too long. I do not believe there is any
discrepancy; I believe there is consistency there. The
shadow Minister has highlighted what is essentially a
technical point in the read-across between the two, and
over the next couple of hours I will quickly check on
that to make sure that I am right. I do not think there is
any inconsistency there, but he has raised an interesting
technical point, and I will review it. I hope he will
forgive me if I do not give a technical answer right now,
but I may shoehorn it in somehow this afternoon,
keeping it in order by relating it to a clause that we will
discuss subsequently. That will be a challenge, because
we are about to finish the HSSIB clauses, but if there is
anything to add to what I have just said, I will endeavour
to work it in later this afternoon.

Question put and agreed to.

Clause 115 accordingly ordered to stand part of the
Bill.

Clauses 116 to 118 ordered to stand part of the Bill.

Schedule 15 agreed to.

Clause 119 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

11.15 am

Adjourned till this day at Two o’clock.

629 630HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



PARLIAMENTARY DEBATES
HOUSE OF COMMONS

OFFICIAL REPORT

GENERAL COMMITTEES

Public Bill Committee

HEALTH AND CARE BILL

Seventeenth Sitting

Tuesday 26 October 2021

(Afternoon)

CONTENTS

CLAUSES 120 to 125 agreed to, one with amendments.
SCHEDULE 16 agreed to.
CLAUSES 126 to 129 agreed to.
Adjourned till Wednesday 27 October at twenty-five minutes
past Nine o’clock.
Written evidence reported to the House.

PBC (Bill 140) 2021 - 2022



No proofs can be supplied. Corrections that Members suggest for the
final version of the report should be clearly marked in a copy of
the report—not telephoned—and must be received in the Editor’s
Room, House of Commons,

not later than

Saturday 30 October 2021

© Parliamentary Copyright House of Commons 2021

This publication may be reproduced under the terms of the Open Parliament licence,

which is published at www.parliament.uk/site-information/copyright/.



The Committee consisted of the following Members:

Chairs: MR PETER BONE, JULIE ELLIOTT, † STEVE MCCABE, MRS SHERYLL MURRAY

† Argar, Edward (Minister for Health)
† Crosbie, Virginia (Ynys Môn) (Con)
† Davies, Gareth (Grantham and Stamford) (Con)
† Davies, Dr James (Vale of Clwyd) (Con)
† Double, Steve (St Austell and Newquay) (Con)
† Foy, Mary Kelly (City of Durham) (Lab)
† Gideon, Jo (Stoke-on-Trent Central) (Con)
† Higginbotham, Antony (Burnley) (Con)
† Madders, Justin (Ellesmere Port and Neston) (Lab)
† Norris, Alex (Nottingham North) (Lab/Co-op)

† Owen, Sarah (Luton North) (Lab)
† Robinson, Mary (Cheadle) (Con)
† Skidmore, Chris (Kingswood) (Con)
† Smyth, Karin (Bristol South) (Lab)
† Timpson, Edward (Eddisbury) (Con)
† Whitford, Dr Philippa (Central Ayrshire) (SNP)
† Williams, Hywel (Arfon) (PC)

Huw Yardley, Sarah Ioannou, Committee Clerks

† attended the Committee

631 63226 OCTOBER 2021Public Bill Committee Health and Care Bill



Public Bill Committee

Tuesday 26 October 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Health and Care Bill

2 pm

The Chair: Good afternoon. It is lovely to see everyone
again. I must remind you of various things before we
start. Please switch electronic devices to silent. No food
or drink apart from water is permitted. Please wear
masks when not speaking, as per the Government and
House of Commons Commission guidance, unless there
is some obvious reason not to do so. It would be helpful
if any speaking notes could be e-mailed to hansardnotes
@parliament.uk. I am also asked to remind people that
they can have lateral flow tests twice a week if they are
coming on to the estate.

Clause 120

INTERNATIONAL HEALTHCARE ARRANGEMENTS

Dr Philippa Whitford (Central Ayrshire) (SNP): I beg
to move amendment 110, in clause 120, page 101, line 15, at
end insert
“but does not include a Scottish Minister, a Welsh Minister or a
Northern Ireland Minister”.

This amendment removes devolved Ministers from the definition of a
“public authority” on which the Secretary of State could confer
functions, or to which the Secretary of State could delegate functions,
under this section.

The Chair: With this it will be convenient to discuss
the following:

Amendment 111, in clause 120, page 101, line 22, at
end insert—

“(5A) In section 5 (Requirement for consultation with
devolved authorities) in subsection (1), for ‘consult’ substitute
‘gain the consent of’.”
This amendment would require the Secretary of State for Health and
Social Care to obtain the consent of devolved governments before
regulations under section 2 of the renamed Healthcare (International
Arrangements) Act 2019 could be made.

Amendment 146, in clause 120, page 101, line 22, at
end insert—

“(5A) In section 7 (Regulations and directions)—

(a) in subsection (4), after ‘under’, insert ‘section 2 or’;

(b) after subsection (4), insert—

‘(4A) A draft instrument which contains regulations under
section 2 may not be laid before Parliament under subsection (4)
unless a document containing a proposal for such regulations
and an impact assessment of the costs and the demand placed on
the NHS have been laid before Parliament.’”
This amendment would make regulations giving effect to a healthcare
agreement subject to the affirmative resolution procedure, and would
require a proposal for such regulations and an impact assessment to be
laid before Parliament before any such regulations could be brought
forward.

Clause stand part.

Dr Whitford: It is a pleasure to serve under your
chairmanship, Mr McCabe.

The amendment brings us back to a knotty problem
I have raised previously: although the Bill was brought
forward as predominantly a Bill for England, it does
have an impact on the devolved Governments, who saw
it the day before it was launched. There is absolute
support in Scotland, and I am sure across all the devolved
nations, for strong healthcare agreements with other
nations outwith the EU, particularly Switzerland and
the European Free Trade Association countries, which
are not currently covered, but it has to be remembered
that the delivery of healthcare is a devolved issue. We
are trying to ensure that that is recognised in the Bill, so
that the UK Government, who absolutely have the right
to negotiate international agreements, work much more
closely than we have seen them do so far on how the
technicalities should work in the devolved health services.

Amendments 110 and 111 relate to the same issue:
the fact that the devolved nations, and certainly the
Ministers concerned, were not involved in the development
of these clauses. There is no mention of them, and no
mention of how they will be involved in shaping any
healthcare agreements or health insurance card. That is
what we are now calling for.

Justin Madders (Ellesmere Port and Neston) (Lab): It
is a pleasure to see you in the Chair, Mr McCabe. I shall
speak in support of amendment 146, which stands in
my name and the name of other Opposition Members.
There is a temptation to get teary-eyed and reminisce
about the 2017-19 Parliament; it is almost overwhelming,
but I will resist and battle on.

What we are discussing in this clause amounts to a
significant amendment to the Healthcare (European
Economic Area and Switzerland Arrangements) Act 2019,
on which I had the pleasure of leading for my party,
opposite not one but two of the Minister’s predecessors.
I hope that the same fate will not befall this Minister as
befell his predecessors who dealt with this legislation—
although one of them actually got a promotion. Clause 120
renames that Act the perhaps more snappily titled
Healthcare (International Arrangements) Act 2019, which
is what the original Bill was called until Parliament, in
its wisdom, decided that as this was a Brexit Bill, it was
better to have it deal with matters associated purely
with Brexit, and not to slip in wider powers almost
wholly unrelated to our decision to leave the EU.

The clause gives the Secretary of State power to make
regulations to pay for healthcare provided outside the
United Kingdom where the payments give effect to a
healthcare agreement. In the context of what has come
before, that is no surprise, and it is certainly something
we would expect to be pursued. It also means that the
Secretary of State will be able to make regulations on
the payment of healthcare provided in another country
where the healthcare is outside the scope of healthcare
agreements if he thinks that payment is justified by
exceptional circumstances and the healthcare is provided
in a country with which the UK already has a healthcare
agreement. This discretionary power could, for example,
be exercised to pay for a specific treatment that falls
outside the scope of an existing healthcare agreement.

Not content with giving himself the power to enter
into further healthcare agreements outside the EU, by
doing this, the Secretary of State effectively gives himself
another power to make further payments if he later
discovers that there was another matter that he thinks
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we should have been paying for that had not been
covered by those agreements. It may be that that situation
would only arise in exceptional circumstances, but the
whole genesis of the original Bill was that it was considered
sensible to retain reciprocal healthcare arrangements
with countries in the EEA, whereas the clause implies
that things may not be quite so reciprocal in future. I
wonder what the dynamic will be in negotiations with
third countries if, on our side at least, we can just
authorise further payments outside any agreement anyway.

These are potentially extraordinarily wide powers,
and the regulations would be subject only to the negative
procedure. Our amendment is not only consistent with
the importance of parliamentary scrutiny, but would
ensure value for money. The original Bill contained a
similar power to that in the clause and was considered
by the Delegated Powers and Regulatory Reform
Committee in the other place. It set out clearly the power’s
potential impact:

“If, without such amendment, the Secretary of State wished to
fund wholly or entirely the cost of all mental health provision in
the state of Arizona, or the cost of all hip replacements in
Australia, the regulations would only be subject to the negative
procedure.”

[Interruption.] The Minister is chuckling. He may well
know that I have used that quote before, because it
highlights the extreme examples that are possible under
the Bill. The Committee continued:

“Of course, these examples will not be priorities for any
Secretary of State in this country.”

We should hope not. While the Minister may be able to
rule out those two specific examples today, we have to
consider how the powers could be used, and not just
how they might be expected to be used.

The concern that this is a very broad power has been
further strengthened by the inclusion of the power to
make payments outside healthcare arrangements. We
have to ask what the Secretary of State is trying to solve
by giving himself these additional powers. Let us look
at what the powers do. There is no limit to the amount
of payments he can make. There is no limit on who can
be funded worldwide. There is no limit to the type of
healthcare being funded. Such powers without qualification
or any criteria being applied in the Bill are simply
unacceptable, so a resolution of both Houses should be
required, alongside an impact assessment of the costs
and demands any regulations might place on the NHS.

On the costs, there is no limit on what the Secretary
of State might pay. If we are to assume that this will
come out of existing departmental budgets, who will
receive less? I mention this not just in the context of
extra payments that the Secretary of State may make
for things not covered by agreements, but in terms of
the burden on the NHS of delivering any new obligations,
because, to be blunt, cost recovery has been suboptimal.
As the Law Society of Scotland said:

“As the NHS has never been very effective in reclaiming the
fees owed to it by overseas visitors to the UK, the UK may find
itself substantially worse off financially when new arrangements
for funding cross-national use of health services are put in place.”

The Government need to raise their game on cost
recovery, and if there is an additional administrative
burden on the NHS in setting up new systems of cost
recovery because of new agreements reached, we need a
commitment from the Minister to adequate resources
to ensure that those services are delivered and the cost
recovered.

We support the concept of reciprocal healthcare
arrangements. They are a very good thing for our
citizens and for visitors to the country, but it cannot be
right to give the Secretary of State such a blank cheque.
Amendment 146 will ensure transparency, accountability
and a proper assessment of the obligations entered into
by virtue of regulations under the clause.

The Minister for Health (Edward Argar): The hon.
Gentleman alluded to being shadow Minister during
the passage of the previous piece of legislation, and that
reflects once again his longevity in his post. I am
grateful to the hon. Member for Central Ayrshire for
amendment 110, and for bringing the issue before the
Committee. It is right that we debate and air it in this
forum. I am aware of the concerns, which she expressed
extremely clearly, about the Secretary of State’s ability
potentially to confer functions on, or delegate functions
under the 2019 Act to, Ministers from the devolved
Administrations. She highlighted the perfect example:
the challenge that we inevitably face with elements of
the devolution settlement. Delivery may rest with the
devolved Administration, and is therefore a devolved
power; concluding international agreements is a reserved
matter and therefore one for the UK Government.

Understandably, the point of principle on both sides
is not to concede consent but, from our perspective, to
consult. I will come on to that in a minute. I appreciate
the perspective brought by the hon. Lady and her
colleagues in the Scottish Government. Let me reiterate
the UK Government’s strong commitment to meaningful
and ongoing engagement with the DAs on reciprocal
healthcare. There is already a statutory obligation under
section 5 of the 2019 Act to consult the devolved
Administrations before making any regulations under
the Act in areas within the competence of the devolved
legislatures.

We are working with officials in the devolved
Administrations on the development of a memorandum
of understanding setting out how we will fulfil that duty
in practice. Indeed, the memorandum goes further in
undertaking to engage and consult the devolved
Administrations, not just at the end of the implementation
stage but from a much earlier stage. I appreciate that the
hon. Lady may say that, although that is progress, it
does not go far enough. I believe that good progress is
being made, but I suspect that on Report, I will have to
report back on where we have got to, and whether we
have managed to find a way forward. The work continues
to be done.

Turning to amendment 110, the regulation-making
powers in HEEASAA—I was going to say that was a
shortened version of the Act’s title; I might just refer to
“the aforementioned Act”, which may save us a little
time—are important as they provide the UK Government
with the ability to implement international reciprocal
healthcare agreements. The Government fully support
the devolution settlement and, as I say, we would not
normally confer functions on the devolved Administrations
under the Act without their agreement and consent.

To date, we have used the power only to ensure that
Ministers in the devolved Administrations can have a
role in authorising planned treatment applications if
they wish, but we need to ensure that when negotiating
agreements and committing to international obligations
we can be confident that we can implement them.
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[Edward Argar]

Further, we are keen to ensure that Ministers in the
devolved Administrations can continue to have a role in
devolved planned treatment applications. I reassure the
hon. Lady that we continue to explore the issue with the
DAs. I do not want to pre-empt what may emerge from
that. For that reason, I encourage her not to press the
amendment to a Division at this stage. She may reserve
her right to do so at a subsequent stage in the passage of
the legislation.

Amendment 111 would introduce a duty to seek the
consent of the DAs before making regulations relating
to international reciprocal healthcare agreements that
contain a provision within a devolved competence.
Reciprocal healthcare agreements benefit all our residents
across the UK, providing safeguards and support for
our most vulnerable, as well as greater opportunities to
travel, for work or leisure. Where an agreement is in place,
those living in the UK can access affordable healthcare
when they need it when travelling abroad.

As I have said on multiple occasions, we recognise
the need to work with our friends in the devolved
Administrations, but we cannot include a statutory
consent requirement. That would risk the UK Government
not being able to comply with our international obligations,
and it would, in a sense, give the devolved Administrations
a veto over a reserved matter. I do not understate the
complexity of the way the constitutional settlement works
in this context.

2.15 pm
Section 5 of the Healthcare—the aforementioned Act

—[Laughter.] I have to do it that way. Section 5 of the
2019 Act already obliges the Secretary of State to
consult the devolved Administrations before making
regulations that contain a provision in devolved areas.
We are committed to our consultation obligations under
the devolution settlements. Again, the memorandum of
understanding we are working on, if we can agree it,
will I hope clarify and underpin that consultation duty.

Our strong preference is to ensure that a clear engagement
and consultation process is in place that will enable the
DAs to influence policy formulation on areas of devolved
competence, where there is a crossover into resolved
areas, in a proactive way. We also recognise the concerns—
this is the counterpoint—about the impact that reciprocal
healthcare agreements can have on the individual DA’s
healthcare systems, for example, in relation to non-maternity
planned treatment and overseas visitor charging.

Again, I assure Members that before entering into
negotiations of these reciprocal healthcare agreements,
comprehensive impact assessments will be undertaken
in collaboration with the DAs to support the transparency
we all wish to see on cost and benefits, and to inform
evaluations and produce the conditions for an informed
debate. Further, we believe the risks associated with
negative impacts on the DAs’ healthcare systems will be
mitigated through the engagement process, again set
out in the MOU. I believe that this legislation provides
an excellent opportunity to implement comprehensive
reciprocal healthcare agreements that will benefit the
whole of the UK, and as I say, we recognise the importance
of consultation with the DAs.

As has been set out, amendment 146 would ensure
that regulations that implement reciprocal healthcare
agreements were subject to the affirmative procedure, as

opposed to the negative procedure, in this place. In addition,
the amendment would place a duty on the Secretary of
State to lay an impact assessment before Parliament
before draft regulations could be laid before it.

It is important to say that this Government take
parliamentary scrutiny of international agreements very
seriously. I know the high degree of scrutiny that the
hon. Members for Ellesmere Port and Neston, and for
Nottingham North, gave to multiple pieces of legislation
and secondary legislation relating to our exit from the
European Union. It is right that the Government be
held to account on commitments we agree with other
countries in any new reciprocal healthcare agreements.

This Government are strongly committed to the principles
of transparency and accountability, and I want to reassure
Members that, before entering into any reciprocal health-
care agreements, the Government will undertake a
comprehensive impact assessment and analysis, working
with the DAs. This will, I hope, ensure that we understand,
right across our United Kingdom, the strengths and
weaknesses, and the benefits and costs.

In addition, under the aforementioned Act, the Secretary
of State is obliged to lay an annual report before
Parliament providing details of payments made under
the Act. This will allow Parliament to scrutinise payments
made under any reciprocal healthcare agreements. However,
as with the current regulation-making power in the Act,
the amended power we are putting forward in this Bill
only enables the Secretary of State to make technical
and operational arrangements for implementing agreements.
For example, the regulations will set out which public
body would administer global health insurance cards or
similar.

As we set out in our memorandum to the Delegated
Powers and Regulatory Reform Committee, we believe
that the regulations are unlikely to contain policy issues
that require in-depth parliamentary debate and discussion.
Therefore, the Government conclude that the negative
procedure affords the appropriate level of scrutiny, and
this is consistent with the section 2 power we are actually
amending.

I would like to take this opportunity to address any
concerns about the impact future reciprocal healthcare
agreements could have on the NHS—a point that the
shadow Minister of State, the hon. Member for Ellesmere
Port and Neston, mentioned. Reciprocal healthcare
agreements primarily allow individuals to access medically
necessary care when travelling abroad. Those travelling
to the UK can already access emergency NHS care, so
there is very little risk of an additional influx of patients
creating additional pressures on the NHS. Instead, the
arrangements offer a better way of recouping the cost
of emergency treatment, and can actually reduce the
debt owed to the NHS. In addition, they also benefit
our UK nationals who are travelling abroad and may
need to access necessary healthcare, most notably those
who may have long-term or complex health conditions.

Reciprocal healthcare arrangements are, and will continue
to be, managed centrally on behalf of all parts of the
UK by the Department of Health and Social Care. The
UK Government are responsible for all financial costs
where they relate to the provision of access to healthcare
abroad. Given the existing opportunities Parliament
has to scrutinise reciprocal healthcare agreements, again,
we do not believe that any additional benefits would
accrue from subjecting the administrative regulations
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made under this provision to the affirmative procedure.
For those reasons, I gently encourage the hon. Gentleman
not to press his amendment to a Division, although he
is giving nothing away at this moment.

Clause 120 amends the—I will say it one more time—
Healthcare (European Economic Area and Switzerland
Arrangements) Act 2019. The amendments made by
this clause will enable the Government to implement
comprehensive reciprocal healthcare agreements with
countries outside the European economic area and
Switzerland. The last time reciprocal healthcare legislation
was brought forward in the House, as the hon. Gentleman
mentioned, the Government were in negotiations with
the European Commission over the terms of the UK’s
exit from the EU, and therefore this legislation was very
much viewed through that prism and focused on that
issue. We are now in a different context, in which the
uncertainties of those negotiations are behind us and
we have entered into a new relationship with the EU.
Under the trade and co-operation agreement, people
in the UK continue to be able to access affordable,
comprehensive healthcare when they travel, work or
retire in the EU, and vice versa. I am sure that hon.
Members recognise that as a positive and welcome
outcome.

Karin Smyth (Bristol South) (Lab): I would like to live
in the Minister’s world sometimes. What I am struggling
to understand from him before he finishes—

Edward Argar: I have a long way to go yet, I am afraid.

Karin Smyth: It looked like he was finishing. My hon.
Friend the Member for Ellesmere Port and Neston
referred to the suboptimal collection of payments in the
health service where they are due. When I was a member
of the Public Accounts Committee, it reported on this
issue, generally in the context of treatment for overseas
patients. I am struggling to understand how the Government
expect the NHS to manage this operationally, given
how suboptimal overseas payments have been—prescription
charge recuperation, for example. This strikes me as an
incredibly complicated issue. When we talk about impact
assessments, perhaps the Minister could tell us what
work has been done in the Department to understand
the impact on the service, and how people who are
providing treatment are to understand where we have
reciprocal arrangements and where we do not, and who
is entitled to that treatment.

Edward Argar: I am grateful to the hon. Lady. We have
made significant strides forward in making this easier
and clearer for the NHS in recent years, recouping money
where appropriate to help fund our NHS. We regularly
update the guidance to trusts, which—as the hon. Lady
will appreciate—are responsible for recouping funds
where a patient is chargeable. They are increasingly
consistent in how they apply those rules.

I concede to the hon. Lady, quite reasonably, that
there are occasions when trusts do not apply the rules in
a fully consistent manner. That is why we have taken
steps centrally with NHS England to ensure that we
pass very clear guidance to them; we do not believe that
this will impose any heavier burden on them than is
currently the case. Similarly, in the implementation of
the agreement with the EU—again, it would be churlish
not to admit it—we have faced some challenges in

making sure that other countries understand their
obligations to British citizens abroad under that agreement.
That is in the nature of the early days of a new agreement.

Anecdotally, I receive correspondence on this issue
from right hon. and hon. Members, and there was an
increase in that correspondence at the very start of the
year: Members were either saying that they had constituents
who went abroad and did not receive the free healthcare
they should have received, or were taking up the cases
of people who visited this country who were charged
and did not think they should have been, or vice versa.
That correspondence has significantly dropped off in
recent months, so with that caveat about it being anecdotal,
I suggest that the new agreement has bedded in fairly
efficiently. I have not had any responses from trusts
saying that the way in which the agreement works has
imposed any additional burdens on them that they
cannot cope with.

Of course, there are other countries with which we
already have different bilateral agreements, so I am
confident at the moment that the administrative processes
will be an effective extension of current processes but,
as with all these things, I keep the issue under review.
The hon. Member for Bristol South will know from her
time in the NHS that if a trust found that the burden
was significant or increasing, it would not hesitate to
tell me. Equally, we are looking at reciprocal healthcare
agreements here—we are not looking at a whole load of
agreements, but dealing with them bit by bit, as we
negotiate them, and we are allowing them to bed in. That
was a long answer, but she made an important point.

It is time for the Government to build on our significant
success in negotiating the agreement with the European
Union and our new relationship, and to turn our attention
to the UK’s relationship with countries outside the EU,
as another strand of our global Britain strategy. That is
why we are extending the geographical scope of the 2019
Act beyond the EEA and Switzerland and renaming it,
as the hon. Member for Ellesmere Port and Neston said,
the Healthcare (International Arrangements) Act 2019.

Outside Europe, we have limited healthcare agreements
with a number of countries, which support people from
the UK in accessing medically necessary healthcare.
These agreements do not always provide comprehensive
cover to those who need it; for example, a person suffering
from kidney failure may be able to access emergency
treatment if something happens to them while abroad,
but they would likely have to pay for their ongoing
dialysis needs privately.

The clause will enable the Government to implement
comprehensive reciprocal healthcare agreements with
other countries around the world by allowing for the
reimbursement of healthcare costs and the exchange of
data to facilitate this reimbursement. By implementing
such agreements, we can better support people when
they are abroad. Comprehensive reciprocal healthcare
agreements can help people to access necessary healthcare
services when they are travelling for leisure or business.
Importantly, they can particularly benefit those with chronic
health conditions, for whom travel insurance is very
costly—or in some cases, sadly, completely unaffordable.
Furthermore, agreements usually reduce the burden on
NHS trusts, which would otherwise have to pursue
individuals to recover overseas charges, as there is normally
state-to-state reimbursement built into the agreement.
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Hopefully, the provisions will mean that we can reduce
the debt owed to the NHS in an administratively
unburdensome way.

Finally, reciprocal healthcare agreements can strengthen
our relationships with countries around the world and
foster greater healthcare co-operation, including on health
security and research, the importance of which hon.
Members on both sides of the House would acknowledge
has been illustrated by the recent pandemic and the
research around that.

The clause will enable the Government to implement
more comprehensive agreements where that is to the
benefit of the whole UK. We will also be able to
improve arrangements to make them more effective.
Our ambition is for new and improved agreements to be
brought under the umbrella of the new UK global
health insurance card, which will bring our EU and
rest-of-the-world agreements together into a cohesive
and visible service for UK citizens, and ensure that
people can take advantage of their rights under these
agreements.

During the 2019 Bill debates, which I confess to
having read, the Government were asked to review the
breadth of powers in that Bill after the conclusion of
the EU exit negotiations. We have listened to the concerns
expressed by the House, and our amendments to this
Bill remove section 1 of the 2019 Act, which provided
for a free-standing payment power and enabled the Secretary
of State to make unilateral payments for healthcare in
the EEA and Switzerland—a point to which the hon.
Member for Ellesmere Port and Neston alluded. This
power is no longer needed now that the withdrawal
agreement and the trade and co-operation agreement
are in place to protect the healthcare rights of UK nationals
living in EU member states.

We are replacing that broad payment power with
regulation-making powers. These can provide for payments
to be made in two circumstances: first, to implement
healthcare agreements, and secondly in countries where
there is a healthcare agreement in place but the healthcare
falls outside the scope of the agreement, and the Secretary
of State determines that there are exceptional circumstances
that justify payment. This latter element prevents a
cliff-edge loss of rights in marginal cases.

As demonstrated in recent months, healthcare
co-operation between countries is vital in our globalised
world. Reciprocal healthcare provides safeguards and
support for those who might find themselves in a vulnerable
position, and supports greater opportunity for travel
for those with healthcare conditions. As we move into
the post-EU-exit world, we are excited to seize these
new opportunities for global Britain. I therefore commend
the clause to the Committee.

Dr Whitford: I welcome the drive to set up these
reciprocal arrangements. One of the big losses of Brexit
threatened to be the loss of the European health insurance
card, and I am glad that arrangements have been reached
with most European countries, although obviously not
in some of the EFTA countries; that is still to be dealt
with. I appreciate that the Minister recognises the particular
importance of that for people on dialysis, who were
unable travel under that scheme, as they require dialysis
three times a week. The majority simply could not pay
for it themselves, nor would insurance ever be likely to

cover it, so I welcome the aim on that. It simply comes
back to the need for genuine consultation with the
devolved authorities, which would be delivering healthcare
for those from the reciprocal countries arriving in the UK.

2.30 pm

I welcome the Minister’s mention of a memorandum
of understanding, because this is about how the nuts
and bolts will work. Even if there is state-to-state
reimbursement, how does that go to the devolved nations
or within England? How does that go to a trust that has
delivered the healthcare? I also appreciate his comments
about a genuine impact assessment. Unfortunately, over
the last number of years, the phrase “consultation” has
lost a lot of its meaning, so there is the drive for
consent, particularly in some of the devolved competences.
From his comments on an impact assessment and a
memorandum of understanding, I look forward to
seeing genuine involvement and consultation, because
that has not always been the case, and for Ministers to
see this Bill the day before it was launched certainly did
not represent either respect or consultation. I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

The Chair: Does the hon. Member for Ellesmere Port
and Neston wish to press amendment 146?

Justin Madders: I thought at one point that the Minister
was going to accept the amendment, given the way he
was talking about the importance of parliamentary
scrutiny and impact assessments. He will not need to be
reminded that on a number of occasions in the past
18 months the Department has not produced those
impact assessments when regulations have been produced.
As he has clearly become a full-blooded Brexiteer, given
his comments today, I am minded to press the amendment
to a vote because it is about Parliament taking back
control.

Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 10.

Division No. 33]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin
Whitford, Dr Philippa

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Robinson, Mary
Skidmore, rh Chris
Timpson, Edward

Question accordingly negatived.

Clause 120 ordered to stand part of the Bill.

Clause 121

REGULATION OF LOCAL AUTHORITY FUNCTIONS

RELATING TO ADULT SOCIAL CARE

Alex Norris (Nottingham North) (Lab/Co-op): I beg
to move amendment 145, in clause 121, page 102,
line 40, at end insert—
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“(11A) When conducting a review under subsection (1), the
Commission must ensure the direct involvement of both users
and providers of services.”
This amendment creates an explicit requirement for service users’ and
providers’ involvement in the reviews and assessments that the new Part
46A creates.

The Chair: With this it will be convenient to discuss
the following:

Government new clause 60—Default powers of Secretary
of State in relation to adult social care.
Government new clause 61—Care Quality Commission’s
powers in relation to local authority failings.

Clause stand part.

Alex Norris: We have been at this now for the best
part of a couple of months. This is our 16th session.
Some of the faces have changed but largely it is the
same group of people. We have reached clause 121 of
the Health and Care Bill and we have finally found the
bit that is about care. It is amazing—you had to not
blink or you might have missed it. But I would not get
too excited; it is only two clauses, and neither comes
anywhere near addressing the problems we face in our
nation’s social care.

The national Government’s cuts to local authorities
over the past decade have had a devastating impact,
particularly around social care. They have led to rationed
care and poor quality care. They have led to care being
devalued as a profession and to providers being unable
to retain their staff. As a result, we see short visits and a
constant changing cast of carers, and we know that is
bad for all those individuals receiving support. That is
the story across all our communities, and it is worsening
as we go.

Clause 121 proposes that the Care Quality Commission
will now make a general assessment of the quality of a
local authority’s offering for those needing care. Once
those reports start coming back, I have no doubt they
will make very difficult reading for many parts of the
country, if not all, because they will lay bare the issues
that I talk about. I do not have any problem with
inspection and public assessment of the quality of care
services. I do not have any problem understanding this
at a local authority level rather than provider by provider.
My constituents, and people across the country, deserve
excellent services, and I can see how these things work
in support of that goal. What I do worry about is that
this will be just another way for the Government to
passport blame to hard-pressed local authorities that
are doing their best but are simply not adequately
funded to do their job. That is the reality in this country
today.

Amendment 145 seeks to improve clause 121 a little,
in line with our broader efforts throughout the Bill,
because we want to see service users at the heart of the
health and care system as genuine shapers of what
happens to them in their lives and their community. We
want to make sure that those with the greatest stake and
the greatest expertise by experience have the chance to
be part of the process, as set out in clause 121, and to
talk about their experiences in their community and
about how things might be done better, because they
hold so many of the answers to the challenges we face.
That is a moderate but important ask and I hope the
Minister will support it in the Bill or make a commitment
that it will follow in the guidance that will be issued to
the Care Quality Commission.

Similarly, we should seek the voice of providers, for a
couple of reasons. First, they know what the successes
and challenges are in their local system, and they know
about the hard conversations they have with commissioners,
which ought to be conversations about an individual’s
needs but are, inevitably, rationing decisions. Secondly,
and this them gives a special insight, many if not
most—probably the vast majority—of these providers
work across multiple local authorities, giving them a
rich picture of the differences in approach, availability
of care and similar. That is a rich contribution. We
strongly think that those two voices should be heard,
and the amendment is a good way of doing that.

Turning to Government new clauses 60 and 61, I
express my gratitude to the Minister for his correspondence
on them to give the Committee a sense of where the
Government seek to go, but he was not quite able to
provide comfort. New clause 60 is a mess constitutionally.
It allows the Secretary of State for Health and Social
Caregreaterpowersover localauthoritysocialcarefunctions,
including giving him powers to talk about failures and
directions. First, local authority accountability is to its
public. We know that, every four years, we have elections.
Beyond that, exceptionally and rarely, the Secretary of
State who leads for local government—I know they
have taken “local government” out of the name, but
there is still one in whatever the Department is calling
itself now—can take action in instances where the
local authority is deemed to be failing in its duties to its
population. The Secretary of State can put in directions,
support and, as we have seen, even commissioners. That
is a well-established process, but the clause inserts the
Secretary of State for Health and Social and Care into
this arrangement, which is a considerable overreach. It
gives the Secretary of State a power to impose themselves
on local authorities in a way that I do not think is
welcome. At the bare minimum, it ought to be something
that is exercised by the colleague of the Secretary of
State who leads on local government in ways that are
already well established, rather than creating another
actor in the piece.

That leads us to the continued pattern that we have
seen throughout the Bill. I am afraid that integration is
a bit of a myth, but where there is any, it is largely that
the health service ought to have more power and, more
importantly, that the Secretary of State ought to have
more power over telling local government what to do.
There is no equivalent or supporting ability for local
authorities to impact on the decisions taken by the
Secretary of State. That creates a mismatch, which is
really undesirable. I am keen to hear from the Minister
why it was decided that the Secretary of State needed
direct access to do that, when they could perhaps have
worked better through their colleague, who does it more
conventionally on a day-by-day basis.

New clause 61 dispenses with the Care Quality
Commission’s ability to issue a notice of failure to a
local authority in England. Again, when taken with
new clause 60, my suspicion is that that is because the
Secretary of State is in charge now. The commissioners
and inspectors may be there to give some helpful evidence
but, in reality, it is the Secretary of State who will
command and control the system. That might be deemed
adequate by the Government with regards to the health
service, but I do not think it is adequate in local government,
given the mandate that our councillors get from their
population.
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We cannot support the new clauses. We will not
oppose clause 121, because there needs to be some
oversight in the new environment that the Government
are seeking to create, but I have no doubt that we will
have to find a better way to do that in years to come. In
the meantime, I hope that we can at least enhance that
with amendment 145.

Dr Whitford: I rise to support amendment 145 but
also to echo the comments of the Labour Front Bench
about how far we have to go into the Bill, which is called
a Health and Care Bill, before we hear anything about
care. I think that all of us with any interest in social care
have recognised the challenges within the sector over
the past 18 months, which have been laid bare by the
pandemic. What needs to come out is a much more
radical approach to social care, including closing what
is thought to be between a £6 billion and £8 billion
funding gap in England every year.

In Scotland, we spend over 43% more per head on
social care than in England, and that provides free
personal care to people who are resident in Scotland.
We fund the real living wage, which helps to begin to
tackle the workforce issues, but the deeper issue facing
all four nations is that we need a different approach to
social care. The Feeley review, which the Scottish
Government commissioned last autumn, highlighted
the fact that we constantly talk about social care as a
burden, and about how much it costs, instead of realising
that almost half of those receiving care are people of
working age. We must recognise the importance of
social care for both younger and older people, recognise
it as a human rights issue, and recognise it as funding to
allow people to participate in the society in which they
live. We need to turn that around, which means that we
need to change the approach to the staff who deliver it.

Workforce is the biggest single problem. It is unfortunately
much worse since we left the EU—certainly in parts of
rural Scotland, where up to 30% of care workers were
European citizens. We need to develop care as a profession.
It is a registered profession in Scotland, but the staff
need to be treated as professionals with career development,
so that people come into social care for a lifetime, not
just until they get a job on the checkout in Tesco. I
appreciate clause 121, but it is not remotely radical
enough. In something called the Health and Care Bill it
is very small considering the mountain that has to be
climbed.

2.45 pm

Edward Argar: I do not think it is an entirely fair
reflection to ask why it is taking so long to get to social
care reform. We have already had debates about integrated
care systems, integrate care partnerships and the integrated
care board; a key element of that was about local
government working with the NHS in the social care
space, so that is a slightly unfair characterisation. Members
will have heard the Prime Minister set out his ambitious
plan to fix social care and waiting lists, with more to
follow.

Clause 121 inserts proposed new section 46A into the
Health and Social Care Act 2008, introducing a new
legal duty for the CQC to review and make an assessment
of the performance of local authorities in exercising

certain regulated care functions related to adult social
care. As part of the new legal duty, the commission will
be required to publish a report of its assessment. The
specific regulated care functions that local authorities
will be assessed against will be set out in secondary
legislation. These reviews will be informed by objectives
and priorities set by the Secretary of State and will
reflect indicators of quality and methodology devised
by the commission and approved by the Secretary of
State.

The commission may choose to revise the quality
indicators and the statement describing the methodology
periodically, or do so under the Secretary of State’s
direction. In order to provide transparency, the commission
must publish the objectives and priorities, the quality
indicators that will inform assessments, and the statement
describing the methodology. This new duty is crucial in
increasing assurance and transparency about how local
authorities are delivering critical adult social care
responsibilities, on which so many people rely.

Amendment 145 would alter the proposed duty under
proposed new section 46A of the Health and Social
Care Act 2008, to require the Care Quality Commission
directly to involve service users and providers when
undertaking reviews of local authorities’ regulated care
functions. I understand the spirit behind this amendment
and sympathise with its aims. It is our intention that
reviews by the CQC should draw upon a wide range of
information and perspectives from the sector, including
from providers and service users.

However, I do not feel this cause is best advanced
through acceptance of this amendment. The views of
people who use services, and the providers of those
services, are already central to the way in which the
CQC regulates. The CQC has a proven record of hearing
a wide range of views since its creation over 10 years
ago, both when it develops its methodology and when it
assesses quality and safety in services. That is supported
by section 4 of the Health and Social Care Act 2008,
which places a duty on the CQC when performing its
functions to have regard to views expressed by or on
behalf of members of the public about health and
social care services, and to the experiences of people
who use health and social care services, and their families
and friends.

Reviews under proposed new section 46A are not due
to commence until 2023-24. As the CQC designs its
approach to reviewing local authority performance before
then, it will work closely with people who use health
and social care services, their families, health and social
care providers and the organisations that represent them,
as well as other key stakeholders to ensure that its
regulation is properly informed by a diverse range of
views.

More detailed information on how local authorities’
reviews will be undertaken will be provided in a method
statement, which the CQC must develop and the Secretary
of State will approve. Section 46A(8) requires the CQC
to produce a method statement outlining the method
that it proposes to use in reviewing local authorities.
This statement is a more appropriate place to set out
operational details such as when and how providers and
service users will be involved—the shadow Minister
made a point about whether it would be guidance and
whether it should be in the legislation.
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I would like to further reassure right hon. and hon.
Members, given the CQC’s publication of its new strategy,
“The world of health and social care is changing. So are
we” and “A new strategy for the changing world of
health and social care” in May this year. That sets out a
bold new approach to regulation, underpinned by a
focus on what good and outstanding person-centred
care looks like, and smarter use of data and intelligence.
The CQC consulted on the strategy earlier this year,
receiving more than 790 responses from people who use
services, the public and voluntary groups and almost
400 from commissioning bodies and service providers.
For the reasons that I have given, I would encourage the
shadow Minister to consider withdrawing his amendment.

Let me turn to the relevant clause. Demographic
change has resulted in more people having care and
support needs, and we expect that trend to continue for
the foreseeable future. As social care affects a greater
number of people at some point during their lives, it is
important that there is a transparent system through
which local authorities can be held to account by their
populations for delivering the right kind of care—I take
the point, which I think the hon. Member for Nottingham
North was making, about democratic elections, essentially,
forming a key part of that; I do not disagree, but I
believe it is important that there is a mechanism to
assess quality of care in this context, and the best
outcomes within the resources available. The measure
delivers on that aim by requiring that assessment of
how local authorities are delivering critical adult social
care functions.

I believe that this new level of insight will support
local authorities to understand what they are doing well
and what they could do better. It will also help the
Department to understand what is happening, forming
an overarching national picture alongside the local-level
assessments. I do not believe it challenges the parallel
strands, which we have talked about before—the different
approaches in a national health service versus local
authority social care provision. I do not believe it threatens
democratic oversight, either.

Turning to Government new clauses 60 and 61, new
clause 60 provides the Secretary of State with powers to
intervene where local authorities are failing to discharge
their functions under part 1 of the Care Act 2014 to an
acceptable standard. This will form one part of a new
approach to assurance and support for local authorities,
which will underpin our efforts to improve outcomes
for people receiving care and support. Our new power
of intervention will sit alongside this statutory CQC
assurance framework. Where issues are identified, our
priority will be to support local authorities to lead their
own improvement. However, where CQC assessment
identifies a persistent and serious risk to people’s wellbeing
and local authorities are unable to lead their own
improvement, it is right that the Government have
powers to step in and help secure that improvement.

We will intervene using the most proportionate and
appropriate tools available. That might include requiring
local authorities to report to an improvement panel or
co-operate with improvement advisers nominated by
the Department of Health and Social Care. We have
ruled out the use of independent trusts, whereby services
are removed from local authority control and transferred
to an independent charity or a commercial organisation.
We will of course engage partners in the sector to finalise

our approach, with additional detail to be set out in the
forthcoming White Paper. Where necessary, the new
clause gives the Secretary of State, or an individual
nominated by the Secretary of State, power to take over
the exercise of specified adult social care functions of a
local authority.

In the light of our new approach to assurance and
support, we are making changes to section 50 of the Health
and Social Care Act 2008 through new clause 61. Where
the CQC identifies failure, it may make recommendations
to local authorities. It must also notify the Secretary of
State of the failure and advise him on possible next
steps to secure improvement. Because we are creating
bespoke powers relating to adult social care services, we
are taking adult social care functions under part 1 of
the Care Act out of the scope of the existing powers of
intervention under section 7D of the Local Authority
Social Services Act 1970.

Our intervention amendments are key to ensuring
that people can expect high-quality care, regardless of
where they live; without clause 121, we would continue
to lack a strong understanding of local authority
performance, good practice and pioneering approaches
that can support local authorities to meet the needs of
those who rely on them for social care. I therefore
commend the clause and the Government new clauses
to the Committee.

Alex Norris: I am grateful for the contribution from
the hon. Member for Central Ayrshire. I completely
agreed with her point that, fundamentally, the No. 1
basic issue is a complete lack of investment, as we have
seen over the last decade. Everything else after that
becomes just tinkering around the edges, and there has
been too much of that in this legislation. I share the
hon. Member’s enthusiasm for taking a different
approach—to stop treating social care as a burden and
to understand our responsibility to working-age adults,
but also to older people, and the investment and the
national good of investing to ensure that those people
can live independent lives and can reach their potential
and do what they want to do. That we do not prioritise
that in this country is a profound sadness.

Perhaps I was a little glib in the point that I made
about the two clauses, and I am conscious that the
Minister thinks that was unfair. He talked about other
examples in which carers feature in the Bill. The reality
is that each time it is about how care affects and reflects
on the national health service. It is never about social
care; it is about what the health service needs with
regard to social care. Those two things are not the same.
The point is that the Bill, for better or worse—we are
not very enthusiastic about it—has 120-odd clauses
about reforming the national health service and two
clauses about reforming social care.

The problem is that for 11 years, or certainly for my
entire four and a half years in Parliament, the Government
have been promising a social care Green Paper that
never comes. It is in a desk. It has supposedly been
written for many years, but it never sees the light of day.
Our failure adequately to grasp social care is really bad
for society and terrible for the health service. That is
why I made that point. How many more health service
Acts do we have to see before someone finally tries to
grab hold of social care? The reality is that we will
have to see a change of Government for that to happen
meaningfully.
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The Minister’s comments on amendment 145 provided
great comfort, so I will not press it to a Division. On the
point that he made about needing a mechanism in cases
where a local authority fails, in the most exceptional
cases I agree with that, but what do we do when
national Government fails? National Government have
failed on that point for 11 years. The answer is that we
wait until the next general election and try to persuade
people. We have failed to do that three times in that
period. That is right, but it also applies to local government,
so I would not want to see that overused. I think I have
made my point on Government new clauses 60 and 61,
so I beg to ask leave to withdraw the amendment.
Amendment, by leave, withdrawn.

Edward Argar: I beg to move amendment 147, in
clause 121, page 102, line 46, leave out “or”.
This amendment is consequential on NC59.

The Chair: With this it will be convenient to discuss
the following:

Government amendment 148.
Government new clause 59—Care Quality Commission

reviews etc of integrated care system.

Edward Argar: We tabled the amendments following
the publication of recommendations by the Health and
Social Care Committee on the Bill. The Committee
recommended that the Care Quality Commission be
given a role in assessing integrated care systems—the
umbrella term, of course, for integrated care boards,
local authorities and their system partners working
collectively. We agree entirely; indeed, I thank the Committee
for championing that agenda. The intention is for those
reviews to provide the public and the system with
independent assurance of how their ICS area is performing,
and in particular the effectiveness of joined-up working
and integration. Those reviews will be a valuable way to
improve the services provided and encourage the effective
joint working that the Bill enables.

Edward Timpson (Eddisbury) (Con): I welcome the
involvement of the CQC in reviewing the work and
impact of the new integrated care systems, but other
parts of public service provision, particularly children’s
services, are regulated by other bodies—Ofsted, in the
case of children’s social care. Can the Minister reassure
me, either now or at a later stage, that those bodies will
be involved in the initial discussions about what the
reviews will look like, and how Ofsted may be able to
provide input to ensure that the review encompasses all
aspects of regulation and inspection that will touch on
the ICSs.

Edward Argar: I am grateful to my hon. Friend for his
comments. He is right that we must not at any point
forget the interest of children and families in the context
of the services being provided. I hope that I can give
him the reassurance that he seeks. I certainly envisage
that, as we draw up the system, and as what we are
proposing becomes designed and operationalised, the
process would encompass close co-operation with Ofsted
and other relevant bodies to ensure that it does the
job that it is intended to, and that no one falls through
the cracks—for want of a better way of putting it—in
that regime.

Our approach builds on the existing role of the CQC
as the independent regulator of health and adult social
care in England. Under the Health and Social Care Act
2008, it already reviews individual providers of health
and social care. This Bill expands its role, as under
clause 121 it will also have a duty to review and assess
the performance of local authorities in delivering their
adult social care functions under part 1 of the Care
Act 2014.

3 pm
Amendment 147 takes the logical next step by giving

the CQC a duty to review integrated care systems. It will
allow the CQC to look broadly across the system to
review how integrated care boards, local authorities and
providers of health, public health and adult social care
services are working together to deliver safe, high-quality
and integrated care to the public. That will include the
role of the integrated care partnership. The experience
of, and outcomes for, people who use health and care
services will be central to the reviews, especially when
people experience gaps between services that impact on
their health and care outcomes. The work will provide
valuable information to the public on the quality of
health and care in their area and will review progress
against our aspirations for delivering better, more joined-up
care across the system.

The proposed reviews differ from those focusing on a
single provider or local authority as they will look at
how the entire health and care system is working together.
However, we expect that much of the required information
will be gathered from the CQC’s wider work. Further,
we expect the CQC to work closely with NHS England,
which will be conducting its own assessments of ICBs.
That should avoid unnecessary duplication and, while
the CQC may need to gather some additional targeted
information, avoid a significant increase in regulatory
burden.

The reviews will focus on how well integrated care
boards, local authorities, NHS providers and other
system partners, such as those in voluntary, community
and social enterprise sectors, are working together to
arrange and deliver integrated services, including the
role of the integrated care partnership. We expect the
initial focus of the reviews to be on leadership, integration,
and quality and safety, with flexibility for the Secretary
of State to set the strategic direction of these reviews by
setting the objectives and priorities.

The CQC will be required to publish a report on each
ICS area, ensuring that the public have access to information
about the provision of care in their area. We expect that
system partners will want to develop actions to respond
to the reports, and NHS England will want to consider
them in relation to their oversight of ICBs and NHS
providers.

Over the coming year, the CQC will use its significant
experience as an independent regulator to develop and
pilot a methodology for reviewing ICSs, in line with its
strategy to provide independent assurance to the public
of the quality of care in their area. We expect that that
will build and expand on the thematic reviews of health
and care that the CQC has already undertaken, such as
its local system reviews in 2018 of how health and social
care services are working together within a system to
support older people. We expect the CQC to develop
that methodology in collaboration with NHS England
and other relevant system partners, which goes back to
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the point made by my hon. Friend the Member for
Eddisbury. That should ensure that the methodology
does not duplicate or conflict with existing system
oversight roles. The Secretary of State will also be
required to approve CQC’s methodology before the
reviews can commence. Once again, I thank the Health
and Social Care Committee for its work on this matter
and for its recommendation, which we are happy to take
forward with this amendment.

Alex Norris: I am glad to see this change added to the
Bill. Since the publication of the White Paper, we have
called for greater oversight of integrated care systems.
We offered options in previous sittings around democratic
accountability, which would be our preference, but we
may have to settle for this change, which does represent
progress. Integrated care systems—in particular integrated
care boards, which will be the system in reality—will be
powerful. They will hold billions of pounds in funds, and
will author and manage care for the entire population—a
lot of people. The quality of their work will go a long
way to deciding the quality of local healthcare provision
and, indeed, health outcomes in their communities.

It is right to have oversight of that work, to have a
way to hold systems up against each other and understand
where there is success and where there are greater
challenges, and to use an established overseer with
reputation, experience and a degree of independence—one
that the public know how to engage with and contact. It
represents the first bulwark against the system working
in its own interests, rather than in the interest of population
health, which is good news.

I have a couple of specific questions, but before
asking them I want to make a general point to the
Minister. I hope we do not lose one of the best things
that local government does, and does much better than
the health service, which is sector-led improvement. The
idea is that as we have however many—150—local
authority areas in England, they will develop an awful
lot of great experience over time and can share it among
them. I do not mean, “Here, read our manifesto—we’re
wonderful,”but in a day-to-day supportive and developing
way, which is better than just waiting for an inspection
every four years.

Before I was elected to this place, I was a member
peer, and I helped those in other health footprints on
the exact point of integration, so I know that established
people are already working in this field. I recall that it
was at one of these sector-led, improvement-type activities
that I first met my hon. Friend the Member for Ellesmere
Port and Neston. That was eight or nine years ago, when
we were the future once in local government, or perhaps
in politics in general—and look at us now! Nevertheless,
the point is that there is loads of really good work going
on in the LGA, and I really hope to hear from the
Minister that that will be seen as an asset, and could
now be developed for all these systems as something
that would really complement an inspection regime.

I will make two quick points about the inspection
regime itself. Proposed new section 46B(3)(a) in new
clause 59 says that the CQC will have to establish
indicators. Will the Minister clarify what he means by
that? Is it about things we would conventionally understand
—outstanding, good, requires improvement, adequate—or
similar? Again, this needs to be something the public
can easily understand, and we need to be able to understand
what it is trying to tell us.

Under proposed new section 46B(6)(a)(i), it would be
left to the CQC to determine the frequency of inspection.
I feel that that is rather a function for the Department,
as it commissions the inspector, than for the inspector
itself. I seek at least a sense from the Minister of the
frequency we are talking about. I understand that it
might be different for different footprints—I think it
was the hon. Member for Eddisbury who mentioned
Ofsted—depending on how their ICSs are doing at a
certain point, but what at least is the broad frequency
we are talking about?

Those are important details, and I hope to hear greater
clarity on them, but the basic principle that there is
oversight is one we are supporting.

Edward Argar: I will be relatively brief. I am grateful
to the shadow Minister, and I think that on this we are
in broad agreement. He raised a few specific points,
about which I hope I can reassure him. On local authority
sector-led improvement, I entirely share his view; I
think it is an asset. We are in the business not of
excluding ways to improve, but of creating new ways to
improve. If we have something that—he is absolutely
right—does add value, I would hope it is looked to as an
asset to draw on, rather than pushed to one side.

Let me discuss the hon. Gentleman’s other points. On
indicators, yes, I entirely agree with him. While we must
wait for subsequent developments to assess exactly how
we characterise those—we will be doing a system assessment
rather than an individual provider assessment, with
complex moving parts—I entirely agree with his underlying
point, which is that the indicators ideally need to be
consistent with extant ones, to be easily understandable
and to convey a clear message on performance—be it
outstanding, good or whatever—as something that is
meaningful to all our voters and to those using the
systems.

On the hon. Gentleman’s final point about frequency,
I may disappoint him a little in not being able to give
quite such a clear answer. I am being cautious because I
think it is right that the CQC—when it is given this
power, subject to the passage of the legislation through
Parliament—can take a step back and consider what it
thinks. The ICSs will be at different stages of development
in different parts of the country; some will be very
much advanced because of where they are now, and some
will not be.

It would wrong at this stage to be prescriptive about
that frequency. I suppose I would say—we have seen
this with Ofsted—that some are inspected very regularly
because there is clearly a problem that needs to be
addressed, but others that are doing quite well will be
assessed at regular, but less frequent, intervals. That
does not give the hon. Gentleman a clear statistical
answer, but I would expect regular routine assessments,
obviously with the facility for the CQC to do more
frequent assessments where it thinks something needs
bottoming out or where it needs to support such
improvement. I hope that that, to a degree, answers the
points he made, all of which are valid and important.

Amendment 147 agreed to.

Amendment made: 148, in clause 121, page 103, line 3,
leave out “or”.—(Edward Argar.)
This amendment is consequential on NC59.

Clause 121, as amended, ordered to stand part of the
Bill.
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Clause 122

PROVISION OF SOCIAL CARE SERVICES: FINANCIAL

ASSISTANCE

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I will be relatively brief. The clause
will expand the Secretary of State’s powers under the
Health and Social Care Act 2008 so that payments can
be made to all providers delivering social care services.
It will also allow the Secretary of State to delegate the
new power to special health authorities via directions.

The power in the 2008 Act excludes providers that
operate for profit. Given that social care in England is
largely delivered by private providers operating on a
profit-making basis, the Secretary of State is unable to
make direct payments to much of the sector under the
existing power. Crucially, the power can be used only by
financial assistance bodies engaged in providing social
care services or services connected with social care
services.

The coronavirus pandemic has demonstrated the need
for speed and flexibility in providing support to the care
sector. Without the clause, our only means to deliver
financial assistance to social care providers is via local
authorities. We are clear that the power will not be used
to amend or replace the existing system of funding for
adult social care, whereby funding for state provision is
funded via local authorities, largely through local income
and supplemented by Government grant.

The new power will allow the Secretary of State to
react to unforeseen and changing circumstances by
directing financial assistance social care providers with
greater speed and in a more targeted manner. That is
one of the learnings that we are seeking to implement as
a result of what has happened during the recent pandemic.
I therefore commend the clause to the Committee.

Alex Norris: I will be very brief, not least because we
will not divide the Committee. However, I could not let
us go past the clause without mentioning the heading. I
must read it from the Bill because it gives me so much
pleasure: “Provision of social care services: financial
assistance”. Wouldn’t that be something in this country?

It is quite something to see the Government seeking
to establish a mechanism to fund social care because we
have been waiting 11 years for them to do so. During
tomorrow’s Budget, we will listen with interest for news
of support for social care. Given that most of the
Budget has been leaked already, I dare say we will be
disappointed. I feel a little as though the clause is the
parliamentary equivalent of being threatened with a
good time.

We do not have any issue with the establishment of
such a mechanism, although our preference would be
for that to be done by the Department that leads on
local government, rather than by the Secretary of State
for Health and Social Care, because we think that that
is confusing. However, we do not oppose the principle
behind the clause.

I can foresee the scenario in which this power would
be desirable, but I would like the Minister to reiterate on
the record that it will not lead to the routine commissioning
of private providers outside the commissioning plans of

the local authority. Each local authority puts incredible
efforts into commissioning services in its community.
The last thing local authorities want is someone doing a
sideline arrangement on a different matter. To be clear,
this is an exceptional power—almost an emergency
power—and not one that we would expect to be used
frequently.

Edward Argar: I think I can give the shadow Minister
that reassurance. The clause is intended to reflect some
of the learning from the pandemic. There are occasions
when such intervention is necessary, but there is no
intention, as I said in my remarks, to in any way go
round or replace the current commissioning functions
of the local authority. I have had discussions with the
Local Government Association on exactly that point,
so I hope I can give him the reassurance he seeks.

Question put and agreed to.

Clause 122 accordingly ordered to stand part of the
Bill.

Clause 123

REGULATION OF HEALTH CARE AND ASSOCIATED

PROFESSIONS

3.15 pm

Dr Whitford: I beg to move amendment 112, in
clause 123, page 105, line 13, at end insert—

“(f) after subsection (3) insert—

“(3A) An Order in Council under this section—

(a) which affects Scotland may only be made with the
consent of the Scottish Ministers;

(b) which affects Wales may only be made with the
consent of the Welsh Ministers;

(c) which affects Northern Ireland may only be made with
the consent of the Northern Ireland Ministers.””

This amendment would require the appropriate authority to obtain the
consent of devolved governments before orders under section 60 of the
Health Act 1999 affecting the relevant territory could be made.

Obviously, we are discussing the regulation of healthcare
and associated professions. I am concerned that what
we see written is that the Secretary of State will have the
power to abolish certain regulatory bodies, deregulate
certain professions and specifically deregulate social
care workers. Most registration and regulatory bodies
for healthcare are UK-wide, but it must be recognised
that people work and move between the four nations, so
anything that happens at that level will have an impact
on the devolved health services.

During the debate on the United Kingdom Internal
Market Bill, Members raised the issue that professional
qualifications gained in any of the four nations must be
recognised across all four. That makes absolute sense,
but the debate was about teachers, and in England
Teach First allows a degree holder to become a teacher
within a matter of a couple of months whereas in
Scotland and Wales, a postgraduate teaching qualification
is required. That did not go ahead, but it highlights the
issue.

We see new health professions developing—new grades,
physicians and associates—and the devolved nations
will have their own view on whether they would use
such staff, how they think those staff should be regulated
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and registered, and where they would fit in their
health services. We face the potential of new grades or
qualifications being created that the devolved health
services would have no option other than to recognise
and accept, yet they would have minimal input, so we
are back to the issue of genuine consultation with and
consent from Health Ministers.

Earlier, when we were talking about the need to
professionalise social care, I was surprised to hear the
deregulation of social care workers mentioned. In Scotland,
we are moving forward with the registration of care
staff as the first step in that professionalisation, and we
would not want to see it undermined. That is the same
theme, unfortunately, that I have repeatedly put before
the Committee. However, it is important to recognise
that while the delivery of health and social care is
devolved, some of the issues that we are debating would
have a significant impact on the three devolved services,
and it would be wrong for their Ministers to have these
decisions forced on them by the Secretary of State with
no significant input or consent as to how to take things
forward.

Hywel Williams (Arfon) (PC): I shall be brief. I
support my hon. Friend on this matter. Clearly, systems
vary from one country to another. Indeed, a long time
ago, I was involved in teaching social care staff, and we
were ambitious to register all staff whereas, as I remember
it, 10% of staff in England were going to be registered
at that time. Across the UK, there are different approaches
to health provision. As I have said before in the Committee,
the Labour Government in Wales have adopted a wellbeing
approach for many years, and I think the requirements
of implementing such a wellbeing approach might vary
from one country to another.

I restate my support for my hon. Friend on this
matter and look forward to hearing what the Minister
has to say about it.

Edward Argar: Amendment 112 would place on
the Secretary of State a duty to obtain consent from
the devolved Administrations prior to legislating using
section 60 of the Health Act 1999, where such legislation
would affect the devolved Administrations. Before I
turn to the substance of the amendment, I will set out
the benefits of regulating health and care professionals
on a UK-wide basis. It is important that we have
UK-wide standards to ensure the same level of public
protection across the UK and to allow healthcare
professionals the flexibility to work across the whole of
the UK. We value and will continue to work collaboratively
with our devolved Administration partners on the regulation
of health and care professionals.

Each devolved legislature, as has been alluded to, has
its own devolved arrangements in respect of professional
regulation, which are a mix of reserved and devolved or
transferred powers. In practice, any use of section 60
affecting professionals in Northern Ireland is exercised
only with the agreement of the Northern Ireland Executive.
In Scotland, consent is required in relation to legislation
concerning healthcare professionals brought into regulation
post the Scotland Act 1998. In the case of Wales, the
regulation of healthcare professionals is a reserved matter,
so consent is not sought.

In practice, the UK Government always seek the
agreement of the NI Executive when making changes to
the regulation of healthcare professionals, and the Scottish

Parliament’s consent is required in the circumstances
that I set out previously. The amendment would add to
that by requiring consent in relation to any changes to
the regulation of healthcare professionals affecting the
devolved Administrations. In addition, legislation requires
that section 60 can be used only following public
consultation and the affirmative parliamentary procedure.

The purpose of the professional regulation system
is to protect the public. Regulating health and care
professionals on a UK-wide basis helps to provide
consistency across the four nations and ensures that we
continue to work together with the devolved legislatures
to align workforce policy. For those reasons, although I
appreciate the point underlying the amendment, I ask
the hon. Member for Central Ayrshire to withdraw it.

Dr Whitford: We have had a lot of debate over recent
years about whether we are aiming for lowest common
denominator or to achieve the highest standard. The
concern is about delegating or creating new grades of
staff who are not expected to have the same level of
qualification or training as the people they may be
replacing within the health service. That is not always to
the benefit of patient safety. We are really calling for
meaningful engagement, which is not what we have seen
before. It is important to recognise the impact that it
would have on the devolved nations.

I totally recognise that professionals need to be able
to work across the UK, but it should be about aiming
for people to have the training, professionalisation,
standards and regulation that they require and which
is comparative to the job that they are doing and the
service they are delivering for patients. We spent the
whole morning on patient safety. The standard of
the staff who deliver the care is the most important
thing for patient safety. However, I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Justin Madders: I beg to move amendment 142, in
clause 123, page 105, line 13, at end insert—

“(f) After subsection (2B) insert—

(2C) The regulation of health professions and social care
workers must be used where possible to raise professional
awareness of rare and less common conditions.”

This amendment would require professional regulators to support
improved awareness of rare and less common conditions amongst
health and care professionals.

May I clarify that there will be a debate on the
substantive clause afterwards?

The Chair: There will be, if you so wish.

Justin Madders: I do so wish. I will not detain the
Committee long on amendment 142. We are seeking to
find ways of increasing awareness of rare and less
common conditions among healthcare professionals. I
readily accept that the amendment may not be a perfect
vehicle for doing that, but the recent UK rare diseases
framework included increasing awareness of rare and
less common conditions among healthcare professionals
as one of its four priority areas, partly due to the
challenges that people within the community face in
receiving accurate and timely diagnoses in primary care.
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[Justin Madders]

What mechanisms can be introduced to help to raise
awareness of rare and less common conditions among
healthcare professionals? Will the Minister consider
introducing reforms to workforce training and resourcing
to facilitate that because among the raft of the entire
professional regulation process and a range of development
issues, continuing development about and awareness of
rare conditions is at the heart of proper and effective
regulation?

Edward Argar: Amendment 142 would introduce a
legislative requirement in section 60 of the Health Act
1999 for health and care professional regulators to raise
professional awareness of rare and less common conditions
where possible.

The purpose of regulating healthcare professionals is
to protect the public. Regulators set the standards that
registered professionals must meet; they also set standards
relating to education and training. By ensuring that the
standards are met, the regulators ensure that on an
ongoing basis professionals have the right behaviours,
skills, knowledge and experience to provide safe and
effective care.

Section 60 of the Health Act 1999 provides powers to
make changes to the professional regulatory landscape
through secondary legislation. Each professional regulator
has its own legislation that can be amended under the
powers in section 60, which provides the framework for
its establishment and remit. Although I have sympathy
with the amendment’s aim and the points made by the
hon. Member for Ellesmore Port and Neston about the
need to ensure that health and care professionals are
aware of rare conditions, I do not believe that writing
such a requirement into section 60 of the 1999 Act is
quite the right approach to achieve that.

All the healthcare professional regulators have the
same set of objectives, which were placed on a consistent
footing by the Health and Social Care (Safety and
Quality) Act 2015. Those objectives are to protect,
promote and maintain the health, safety and wellbeing
of the public; to promote and maintain public confidence
in the professions regulated under the Act; and to
promote and maintain proper professional standards
and conduct for members of those professions.

A key part of delivering those objectives is setting
standards that require professionals to have the necessary
skills and knowledge to practise safely. That includes
knowledge and awareness of rare conditions where that
is necessary for an individual’s practice. Regulators set
the standards that healthcare professionals are required
to meet in order to practise. Professionals have a duty
to ensure that they provide a good standard of practice
and care, which includes keeping their professional
knowledge and skills up to date. That is set out in the
guidance issued by the regulators.

For example, the General Medical Council’s “Good
medical practice” sets out the standards required of a
registered doctor. It specifies that a doctor must keep
their professional knowledge and skills up to date, must
be familiar with guidelines and developments that affect
their work, and must recognise and work within the
limits of their competence. That provides a clear framework
that requires doctors to have knowledge of rare conditions
where that is necessary for their practice.

The exact knowledge and skills required for each
healthcare professional cannot be known or set by the
regulator, but the current legislative requirements put in
a place a framework that requires each professional to
maintain the skills and knowledge needed to practise
safely, including knowledge of rare conditions.

As experts in regulation, it is the responsibility of the
regulators to determine what role they need to play in
raising issues such as awareness of rare and less common
conditions among their professionals. For those reasons,
I encourage the hon. Member for Ellesmere Port and
Neston to consider withdrawing his amendment.

Justin Madders: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

Edward Argar: The clause provides additional powers
that will widen the scope of section 60 of the Health
Act 1999 and enable the Privy Council to make additional
changes through secondary legislation.

The powers will enable the abolition of an individual
health and care professional regulatory body where the
professions concerned have been deregulated or are
being regulated by another body; the removal of a
healthcare profession from regulation where that is no
longer for the protection of the public; or the delegation
of certain functions to other regulatory bodies through
legislation which previously had not been allowed. The
powers will enable the regulation of group of workers
concerned with physical and mental health, whether or
not they are generally regarded as a profession, such as
senior managers and leaders.

The UK model of regulation for healthcare professionals
is rigid, complex and needs to be flexible and to change
to better protect patients, support our health and care
services and to help the workforce meet future challenges.
The case for reforming professional regulation has long
been acknowledged. Stakeholders have long expressed
concern that having nine separate professional regulatory
bodies is inefficient and confusing to the public. Our
2019 public consultation response reflected the desire
for fewer regulatory bodies to deliver benefits to the
professional regulation system. In addition, an independent
review of the regulatory landscape, in particular the
existing roles of regulators, has been commissioned and
is due to report by the end of this year.

The powers in clause 123 will enable future changes
to be made to make the professional regulatory landscape
more streamlined and work more flexibly. The powers
will also make it easier to ensure that the professions
protected in law are the right ones and that the level of
regulatory oversight is proportionate to the risks to the
public.

3.30 pm

Secondary legislation made using the new powers will
be made subject to the existing provision in schedule 3
to the Health Act 1999, namely with a public consultation
and under the affirmative parliamentary procedure.
That will ensure that any use of the power will be
informed by experts and other stakeholders, and subject
to high-level scrutiny in public and in Parliament.
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The policy decisions underpinning the powers also
take into consideration the Government response to the
Law Commission’s review of UK law relating to the
regulation of healthcare professionals and the recent
review, led by Tom Kark QC, of the fit and proper
persons test. This clause forms part of a wider programme
aimed at creating a more flexible and proportionate
regulatory framework for healthcare professionals that
is better able to protect patients and the public, and I
commend it to the Committee.

Justin Madders: As the Minister has told us, the
clause seeks to amend section 60 of the Health Act 1999
in relation to making changes to the professional regulatory
landscape through secondary legislation. It will
simultaneously widen the scope of section 60 and extend
the Secretary of State’s powers. Members may have
picked up a theme by now: whenever there is a chance
for the Secretary of State to seek more power, he uses
this Bill to obtain it.

At the moment, the Government have powers to
bring new professions into regulation or make modifications
through secondary legislation, but can remove a profession
from regulation only through primary legislation. This
clause will enable the removal of a profession through
secondary legislation and makes it clear that a profession
would be removed from regulation only when that was
no longer required for the purpose of protecting the
public—but then I would hardly expect a statement
from the Government about deregulating only where
there is a risk.

While at one end of the spectrum one could argue
that virtually all interactions with patients might have
some element of risk, the more balanced view might be
that while not all interactions carry the same risk, it is
likely that all professions at some time undertake acts
where the consequences of mistakes for the patient will
be significant.

I am left wondering exactly what the yardstick will be
and what criteria will be used to determine when there is
no longer a need to protect the public. Is that the only
criterion to be applied? Does professional regulation
not also help to facilitate consistent common standards?
What is lacking at the moment is any sense of the
principles that will be followed to inform decisions to
bring professions into regulation or to remove them.
Will patient organisations, representative bodies and
regulators be consulted on any new criteria to be applied?

I appreciate that, as the Minister said, section 60 of
the Health Act 1999 already contains requirements that
legislation should be published in draft, subject to a
three-month consultation, specifically with affected
professionals and service users, but it would be helpful
if he confirmed that that is the absolute minimum. I
have to say, though, that even if the answer to that is
yes, it seems a fairly minimal procedure for abolishing
an entire profession. I am not sure that will cut it in
terms of Parliament, never mind the public being satisfied
that due diligence has been done to assess the overall
risk profile of any particular role in the system. I am
concerned about where that would leave matters such as
professional indemnity insurance, as well as about any
knock-on effect on the reassessment of bandings under
agenda for change.

The more one looks at this, the harder it is to see how
it could be done properly in the timescales envisaged.
There are just under 700,000 registered nurses in the

UK. One can see how resource-intensive it would be if
every one of them responded to a consultation to
abolish their profession. I suspect the Minister will tell
us that he has no plans to abolish professional regulation
for doctors and nurses, but imagine if he did. This
process would be wholly inadequate, which leads to the
question: what exactly does the Minister, or more accurately
the Secretary of State, have in mind when it comes to
these powers? If we got some answers on that today, it
might help us to decide whether these procedures were
adequate and also whether the powers are necessary
at all.

Moving the power to abolish professions to secondary
legislation is not putting scrutiny and transparency at
the forefront, and doing so without putting any indication
on the record of which professions are being considered
for derecognition under this power does not instil confidence
that this power grab has been considered properly or is
in fact needed at all. The implications for the devolved
nations, particularly Scotland, are also important. There
are differences in regulation and it is not clear what
would happen if there were a difference of opinion
between England and the devolved nations.

Clause 123(2)(d) inserts new subsection (2ZZA) into
the Health Act 1999. I would welcome the suggestion
that the scope of regulation could be extended to others
who might not necessarily be regarded as professionals.
It remains to be seen who or what this power will be
used for, but I question whether the vehicle proposed is
sufficient. More needs to be done. The 2019 Interim
NHS People Plan states:

“It cannot be right that there are no agreed competencies for
holding senior positions in the NHS or that we hold so little
information about the skills, qualifications and career history of
our leaders. A series of reports over the last decade have all
highlighted a ‘revolving door’ culture, where leaders are quietly
moved elsewhere in the NHS, facilitated by ‘vanilla’ references.
These practices are not widespread, but they must end.”

I do not know whether this will be the right vehicle for
tackling this issue, but it certainly needs tackling.

On clause 123(3) and the power to abolish regulatory
bodies, the case has been made rather better—most
notably by the Health and Care Professions Council,
which sees this as an opportunity for some much needed
modernisation, with a multi-professional regulatory model
that would allow regulators to retain their individual
identities and independence. That would see each regulator
continue to operate its own register, oversee fitness to
practise processes, liaise with relevant professional bodies
and set its own educational standards relating to the
professions they regulate, but there would be greater
collaboration, with shared back-office services and other
resources, which would presumably improve efficiency.

That approach has some benefits although I am also
mindful of the evidence submitted by the Professional
Standards Authority, which warned:

“Any mergers would be likely to lead to a period of turbulence
of three-to-five years.”

It may be of interest that the authority also said that in
the coming five or so years, it expected turbulence in the
NHS and referred to the Bill as part of that turbulence.
Of course, there are also the issues that we have discussed
many times in this place about the pandemic’s impact.

On the overall impact of clause 123, I am sure that we
can all agree on the need for robust, independent processes
to ensure that any decisions made are in the public
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interest and based on a clear assessment of the risk of
harm arising from practice. It is an obvious thing to do.
It is important that individuals belong to a profession
because that provides a framework of standards to
uphold, encourages expertise and respect, and brings a
higher level of professionalism, and, crucially, accountability
to the public. However, it is far from obvious how the
clause will assist those aims or why in going down the
road of deregulation we would want to put those important
principles at risk.

Edward Argar: I am grateful to the shadow Minister.
His points coalesce around a number of key themes
that I shall seek to address. He highlighted his concern
about why we would do this and the potential disruption
of either a lack of regulation in some spaces were we to
abolish regulators or of that caused by moving functions.
The key point here is that this is about creating a power
that enables flexibility in the system that is not currently
there. It is not that we have any direct or immediate
plans to do this but about creating, in the context of the
opportunity provided by the legislation, a framework
whereby we could move powers around. There are some
points sitting underneath that which I shall try to
address.

The current section 60 powers are limited in terms of
the changes they can deliver in the professional regulatory
framework. We can use secondary legislation to bring a
new profession into regulation and create a new regulatory
body, but we do not have equivalent powers to remove a
profession from regulation or close a regulatory body
and move functions without primary legislation. Widening
the scope helps us to ensure that professional regulation
delivers public protection more consistently and efficiently,
recognising the dynamic, to a degree, nature of evolving
professional regulation.

On his concern about abolishing regulators, I know
the hon. Gentleman will appreciate that there is no
intention of doing that. But he rightly asks, “But what
if ?” It is the role of the Committee to look at that. Were
a regulator to be abolished, that would not necessarily
mean that the professionals they regulate would cease
to be regulated. Current legislation allows a number of
professions to be regulated by a single body, and that
creates the mechanism to allow those movements and
transfers.

To give an example that some might raise, would that
mean that the GMC could be abolished? It is an extreme
example, but hopefully it illustrates the point. The
scope of the power to abolish a regulator covers all
health and care professional regulators. However, the
key point is that a regulator will be abolished only if the
professions have either been moved to another regulator
or removed, or deemed to be removed, from regulation
altogether. Any use of this power is subject to existing
legislative provision, namely a public consultation and
the affirmative procedure. However, to take the example
I gave, there are no plans to abolish the GMC, because
clearly there would always be a need for continued
regulation of medical practitioners. Therefore, given
that the GMC regulates them, it would continue to
do so.

Underpinning that concern is whether the removal of
a specified profession entirely from regulation would
increase in any way risks to public safety. Again, a

profession would only be removed entirely from regulation
following an assessment that showed the profession no
longer required regulation for the purposes of public
protection and that risks could therefore be safely managed,
effectively and efficiently, outside statutory regulation.
Given the nature of the professionals that we are talking
about here, that would be highly unlikely in any of
those spaces and I do not anticipate it. Any use of the
power to remove a profession from regulation would
be subject to consultation and, again, the affirmative
parliamentary procedure.

The counterpoint could be why more professions are
not included in regulation. From time to time we debate
particular professions as new treatments, such as cosmetic
treatments, emerge. Given the risks that some may pose,
the question of whether there should be greater regulation
then arises. Although statutory regulation is sometimes
necessary where there are significant risks in the use of
services that cannot be mitigated in other ways, we
believe that it is not always the most proportionate or
effective means of assuring the safe and effective care of
service users. Therefore, each situation needs to be
assessed carefully on its own merits. We have seen
colleagues from the across the House making the case
for regulating different aspects of professions, or service
providers that have effectively become professional or
are providing a service that is regularly used. Rather
than a blanket approach, we believe that remains the
right way.

Dr Whitford: I wonder whether, within this, there is a
consideration of the issues within the cosmetic surgery
and treatment field, particularly the use of Botox and
the injection of fillers, which often result in side effects,
and the fact that even cosmetic surgeons, as opposed to
plastic surgeons, are not regulated in the same way. The
problem is that whenever those medical terms are used,
the public assume that they are dealing with a licensed
medical professional who is both registered and regulated.

Edward Argar: The hon. Lady makes an important
point. I pay tribute to my hon. Friend the Member for
Sevenoaks (Laura Trott) for her private Member’s Bill,
which began putting a framework around Botulinum
fillers and who could or could not access them, with age
limits. My right hon. Friend the Member for Mid
Bedfordshire (Ms Dorries) was then the Minister
responsible, but she was self-isolating and awaiting test
results, so I had the privilege of speaking in that debate.
As often happens on Fridays, it was an interesting and
well-informed debate, rather than a political to and fro,
as occasionally happens in the Chamber. The hon.
Member for Central Ayrshire highlights an important
point.

My right hon. Friend the Member for Romsey and
Southampton North (Caroline Nokes) has taken a close
interest in the issue, as have hon. Members across the
House. I am due to meet her to discuss this more
broadly in the context of this legislation. I do not want
to pre-empt that meeting and the upshot of it, but I take
on board the point made by the hon. Member for
Central Ayrshire.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 9, Noes 7.
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Division No. 34]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Dr James
Double, Steve
Gideon, Jo

Higginbotham, Antony

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin

Whitford, Dr Philippa

Williams, Hywel

Question accordingly agreed to.

Clause 123 ordered to stand part of the Bill.

Clause 124

MEDICAL EXAMINERS

3.45 pm

Justin Madders: I beg to move amendment 116, in
clause 124, page 106, line 34, at end insert—

“(4A) In subsection (4) in paragraph (e), after “examiners”
insert “including the requirement to investigate stillbirths and
deaths related to childbirth”.”

This amendment would extend the medical examiner remit to look at
still births and maternity cases.

This place has come a long way in recognising, discussing
and acting on the tragedy that is baby loss. It has taken
us a long time to get there, and there is still a long way
to go, but we hope that this amendment will help us to
continue on that journey.

The Minister will be aware of the November 2017
announcement on the possibility of coroners being
asked to conduct inquests into stillbirths and the subsequent
consultation—I believe he was the Minister who initiated
that consultation, which was needed. In 2017 the Court
of Appeal highlighted the need for reform. It said that
the law relating to coronial investigations of stillbirths
had not changed since 1887, and:

“Still-birth is a tragedy that continues to befall many families
in advanced societies but it was a phenomenon more common in
the past… The public interest in establishing whether a child was
or was not stillborn, and if it was not how it came by its death, is
apparent and continuing.”

I am sure those words will resonate with all Members,
who will recognise that during the tragedy of stillbirth,
parents will want to know why it has happened to them.
Although a coronial investigation is no guarantee that
answers will be forthcoming, it may relieve the sense of
loss that they feel and may help in some small way.

The Government response to the consultation has
been delayed somewhat, and they have said that they
are not seeking to replace the role of the NHS in
investigating stillbirths, but coronial investigations would

“supplement and support those investigations and ensure that
coroners can contribute to the learning and play a role in reducing
the stillbirth rate.”

Any update on when the response to the consultation
will be published would be appreciated.

In essence, the amendment seeks to build on the
comments made by the Royal College of Pathologists,
which stated when that announcement was made back
in 2017 that medical examiners should in fact play a far
greater role in investigating stillbirths, as

“medical examiners are ideally placed to identify trends relating
to deaths”

and to highlight areas for further improvement. The
Government’s roll-out of medical examiners so far has
not included investigations into stillbirths. The purpose
of the amendment is to get underneath the rationale for
that and to press for the issue to be reconsidered. If we
are to have a separate debate on clause stand part, I will
leave my comments there in order for the Minister to
respond.

Edward Argar: I am grateful to the hon. Gentleman
for giving us, through amendment 116, an opportunity
to debate and discuss this issue. Every stillbirth and
death related to childbirth is a tragedy, and it is only
right that we remain absolutely committed to supporting
parents and families during such a difficult time. However,
we are not convinced that this amendment is necessary
in order to do that, and I will explain why in due course.

Following the passage of the Bill, the Secretary of
State will make, in relation to England, regulations
underpinning the medical examiner system, which will
set out that the functions of medical examiners include
confirming the cause of non-coronial deaths as stated
by the doctor on the medical certificate of cause of
death. The intention is that that will include confirming
the cause of deaths of mothers in childbirth. As part of
proposals to improve and digitise the medical certificate
of cause of death, we are proposing the introduction of
a new section on the certificate that will allow information
relating to pregnancy at the time of death to be recorded.
Recording information relating to pregnancy on the
medical certificate of cause of death will provide a more
accurate way to measure maternal deaths, and bring the
certificate used in England and Wales in line with
certificates used in other countries.

On stillbirths specifically, it is the case that between
March and June of 2019, as the hon. Gentleman alluded
to, the Ministry of Justice—I was in the Department at
the time, as he set out—and the Department of Health
and Social Care jointly consulted on proposals for coroners
to investigate term or post-term stillbirths. The proposals
are intended to improve the independence and transparency
of reviews through independent investigation by coroners
as judicial office holders outside the NHS. Work on
analysing the responses to the consultation was delayed
during the covid-19 pandemic, but the Government
hope to publish the response to the consultation as soon
as possible.

The Civil Partnerships, Marriages and Deaths
(Registration etc) Act 2019 also requires the Secretary
of State to make arrangements for the preparation of a
report on whether and how the law ought to be changed
to require coroners to investigate stillbirths, and provides
a power to make those changes within five years. At
such a time as the response to the consultation on
proposals to provide coroners with new powers to investigate
term stillbirths is published, it will be appropriate for
the position on medical examiners also, potentially, to
be considered.
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There are existing processes for investigations of
stillbirths, including the perinatal mortality review tool,
introduced in 2018, and investigations by the Healthcare
Safety Investigation Branch. I would like to highlight
the importance of parents having the opportunity to be
involved in the reviews and investigations. In early 2018
the perinatal mortality review tool was introduced to
support NHS maternity and neonatal units in England,
Wales and Scotland to undertake high-quality, standardised
reviews of the circumstances and care leading up to and
surrounding each stillbirth and neonatal death. The aim
of the perinatal mortality review tool is to support
objective, robust and standardised reviews to provide
answers for bereaved parents about why their baby died,
as well as ensuring local and national learning to improve
care and, ultimately, prevent future baby deaths.

Since April 2018 the Healthcare Safety Investigation
Branch has been responsible in England for all NHS
patient safety investigations of maternity incidents that
meet the criteria for the Royal College of Obstetricians
and Gynaecologists’ Each Baby Counts programme, of
which there are approximately 1,000 cases each year.
That includes all cases in which a term baby was considered
to be alive and healthy at the onset of labour but the
birth outcome was severe brain damage, intrapartum
stillbirth or neonatal death, and maternal deaths, to
identify common themes and influence system change.

Both the perinatal mortality review tool and the
Healthcare Safety Investigation Branch provide the
opportunity for parents’ involvement in the investigation
of stillbirths, which is essential to help provide answers
for bereaved parents and to improve care.

I will not prejudge what the response might be to the
consultation that we spoke about earlier, but I invite the
shadow Minister to perhaps draw his own conclusions
about my thinking on this, given that I believe it was my
signature on the front of that document and I was the
Minister who fought to be able to launch it. On that
basis, I gently encourage him to consider not pressing
his amendment to a vote on this occasion.

Justin Madders: In the light of the Minister’s
encouragement, I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.
Question proposed, That the clause stand part of the

Bill.

Edward Argar: Clause 124 will amend the statutory
medical examiner system in the Coroners and Justice
Act 2009 so that English NHS bodies may appoint
medical examiners to scrutinise deaths, instead of local
authorities. Appointment of medical examiners by NHS
bodies will facilitate their access to patient information
in order to scrutinise the proposed cause of death while
remaining clinically independent of the case. The medical
examiner system will introduce a level of independent
scrutiny, improving the quality and accuracy of the
medical certificate of cause of death and thereby informing
the national data on mortality and patient safety.

The medical examiner system will increase transparency
and offer bereaved people the opportunity to raise
concerns. It will provide new levels of scrutiny to help
identify and deter criminal activity and poor practice.
New duties on, and powers for, the Secretary of State to

ensure enough medical examiners are appointed by
English NHS bodies and are provided with sufficient
resources and monitoring will help to facilitate and
develop this system. As a result of the introduction of
the medical examiner system, all deaths would be scrutinised
by either a medical examiner or coroner, irrespective of
the decision to bury or cremate, thus bringing the
system on to an equal footing. I therefore commend the
clause to the Committee.

Justin Madders: As the Minister has outlined, the
purpose of medical examiners is to provide greater
safeguards to the public by ensuring proper scrutiny of
all non-coronial deaths; to ensure the appropriate
notification of deaths to the coroner; and to provide a
better service for the bereaved and, importantly, give
them an opportunity to raise any concerns to a doctor
who was not involved in the care of the deceased. It will
also hopefully improve the quality of death certification
and mortality data. These are all worthy aims that we
can support, so the challenge for the Minister is to set
out how the Government will benchmark the success
or otherwise of medical examiners in achieving those
aims. For example, can he tell us what improved quality
of mortality data will actually look like? Does he envisage
this leading to further system changes down the line, or
is it too early to tell?

Another area I would be grateful for a little more
detail about is set out in proposed new section 19(A3)
of the Coroners and Justice Act 2009, which gives the
Secretary of State the power to

“give a direction to an English NHS body—

(a) requiring the body to appoint or arrange for the appointment
of one or more medical examiners,”

setting out the funds and resources that should be made
available to such employed medical examiners, or setting
out the means and methods that may be employed to
monitor the performance of those medical examiners.
Can the Minister tell us exactly who that body might
be? Does the Secretary of State have a view on how
many medical examiners might be needed, and what the
appropriate level of funding might be?

I also want to ask about clause 124(8), which amends
section 20 of the 2009 Act. That section provides a
power to make regulation to require a fee to be payable
in respect of medical examiners’ confirmation of cause
of death. The clause will require any such fee to be
payable to an English NHS body, rather than a local
authority. Does the Department have a position on
fees? Are they desirable? Has a level been set for them?
What consultation has taken place about that level, and
indeed the principle of charging a fee? It would be a
shame if medical examiners were not accessible to the
majority of people because of a barrier being created
by a fee. If the Minister could answer those questions, it
would be appreciated.

Dr Whitford: The recommendation to introduce a
medical examiner system was one of the strongest
recommendations from the Shipman inquiry, and
Shipman was convicted in 2000, over two decades ago.
As a professional, we saw an entire industry of appraisals
and various other systems introduced to the NHS that
took up hours and hours of clinical time, whereas there
was nothing to actually review death certificates—either
their accuracy or who was issuing them—and to spot

665 666HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



unusual patterns. Obviously, it can be the case that a
GP practice covers a hospice or some other setting
where there are likely to be increased numbers of deaths
and, therefore, death certificates, but it has taken an
awfully long time to get to this point. Scotland introduced
its medical examiners six years ago, in 2015.

The Minister has talked about all certificates being
reviewed, but I would be interested to know the degree
of depth to which they are going to be reviewed. It is
unlikely to be possible to have a detailed inquiry on
every death certificate, so in what way will they be
streamed for further intervention, review or interaction
with clinicians to understand what happened? That may
not be clear from just looking at the certificate. Clearly,
patterns of certification and patterns of death would
become obvious to a medical examiner and may produce
very interesting and useful information.

4 pm

Edward Argar: A number of points have been raised.
The shadow Minister, the hon. Member for Ellesmere
Port and Neston, asked whether we would envisage this
leading to system change if a pattern was identified and
whether it could be a catalyst for that change. Absolutely—
that is part of what we hope would come out of this. I
am pleased that we are legislating now on this issue, but
the hon. Member for Central Ayrshire is right about the
time it has taken. I acknowledge the example from
Scotland; I do not always agree with everything done in
Holyrood, but to give credit where it is due, I recognise
the progress that Scotland has made in this space.

The hon. Member for Ellesmere Port and Neston
made a number of points generally revolving around
resources, fees and similar issues. I hesitate to put a
figure on exactly how many medical examiners or what
level of resource would be needed at this stage, but I will
seek to address his point about fees and resourcing in
broader terms. He will know that, in the non-statutory
system, medical examiners are funded through the existing
fee for completing medical cremation form 5, in
combination with central Government funding for medical
examiner work not covered by those fees. With the
temporary removal of cremation form 5 as a provision
of the Coronavirus Act 2020, all costs are currently
covered by central Government, but that is temporary.
The Coroners and Justice Act 2009 includes provisions
for making regulations to introduce a new fee for the
service provided by the medical examiner, and any such
regulations will be subject to further parliamentary
debate and scrutiny before their passage.

On the overall cost, the reality is that our estimated
cost will be informed by the impact assessment published
in 2018 and the data gathered from the non-statutory
medical examiner system introduced in the NHS in
2019. We have seen a slightly atypical year or 18 months,
so I hesitate to put an exact figure on this, but we have a
broad evidence base from which to extrapolate. It predates
the pandemic but it probably still has relevance. I am
sorry that I cannot give him more direct data, but I
would not want to pluck out a figure for him and then,
quite rightly, be held to account for it in due course. I
cannot do that but I hope that I have given him and the
hon. Member for Central Ayrshire some reassurance on
those points.

Question put and agreed to.
Clause 124 accordingly ordered to stand part of the

Bill.

Clause 125

ADVERTISING OF LESS HEALTHY FOOD AND DRINK

Dr Whitford: I beg to move amendment 113, in
clause 125, page 107, line 12, at end insert—

“(2) Regulations made by the Secretary of State under any
section of the Communications Act 2003 inserted by Schedule 16
may only be made with the consent of the Scottish Ministers, the
Welsh Ministers and the Northern Ireland Ministers.”

This amendment would require the Secretary of State for Health and
Social Care to obtain the consent of the devolved governments before
the powers granted by Schedule 16 clause are exercised.

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

Amendment 139, page 216, line 5, in schedule 16, at
end insert—

“(da) a drink product is ‘less healthy’ if it is an alcoholic
product in accordance with the Department for
Health and Social Care’s Low Alcohol Descriptors
Guidance, published in 2018, or future versions of
that guidance;”

This amendment ensures that alcohol is considered a “less healthy”
product and therefore liable to the watershed proposed for TV
programme services.

Amendment 140, page 217, line 3, in schedule 16, at
end insert—

“(da) a drink product is ‘less healthy’ if it is an alcoholic
product in accordance with the Department for
Health and Social Care’s Low Alcohol Descriptors
Guidance, published in 2018, or future versions of
that guidance;”

This amendment ensures that alcohol is considered a “less healthy”
product and therefore liable to the watershed proposed for TV
programme services.

Amendment 141, page 218, line 27, in schedule 16, at
end insert—

“(fa) a drink product is ‘less healthy’ if it is an alcoholic
product in accordance with the Department for
Health and Social Care’s Low Alcohol Descriptors
Guidance, published in 2018, or future versions of
that guidance;”

This amendment ensures that alcohol is considered a “less healthy”
product and therefore liable to the online ban.

That Schedule 16 be the Sixteenth schedule to the
Bill.

New clause 55—Nutrient profiling model—

“Before making any adjustments to the nutrient profiling
model used for the purposes of regulations under the
Communications Act 2003, or of any other enactment, the
Secretary of State must undertake a full and open formal
consultation.”

This new clause would insert a requirement for a consultation before
any changes can be made to the Nutrient Profiling Model.

Dr Whitford: Basically, clause 125 is just schedule 16
—there is nothing very much in clause 125. I sat on the
Health and Social Care Committee when we talked
about trying to tackle obesity, which is a growing harm
across the UK, giving rise to heart disease, diabetes and
so on, and the difficulties of trying to regulate the
advertising of unhealthy foods, particularly foods with
high fat, salt and sugar. I welcome the fact that there is
an attempt to tackle that issue in broadcasting, streaming
and particularly online.
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I have concerns that the exemption for small and
medium-sized enterprises could be worked into a loophole
at a later date by large companies simply employing
multiple small advertisers or restructuring themselves
to get away with still advertising. I would be grateful if
the Minister could explain that exemption, because
unhealthy food is just as unhealthy whether made by a
small or a big company.

Broadcasting and online regulation are clearly reserved
matters, and I totally respect that, but public health is
devolved, so I would welcome clarification from the
Minister on exactly how the devolved Ministers will be
involved, how their public health policies will be respected,
and how they will be consulted.

Proposed new section 368Z20(3) of the Communications
Act 2003 gives power to amend by regulation Acts of
the devolved Parliaments, and proposed new subsection
(4) states that the Secretary of State can consult who
they think appropriate. I am surprised that at that
point there is no mention of consulting the devolved
Governments. I totally accept that it would not be a
matter of consent, but yet again there is absolutely no
mention of consultation with or involvement of the
Public Health Ministers in the devolved nations.

Alex Norris: It is a pleasure to speak to this important
clause, which sets out restrictions on advertising less
healthy food and drink. I echo what the hon. Member
for Central Ayrshire said about its importance and the
general commitment to it across the House. Importantly,
it also gives me an opportunity to put on the record
a message of thanks to the hon. Member for Bury
St Edmunds (Jo Churchill) for all the work she did in
this area while a Health Minister. She has moved to a
new post during the Bill’s consideration, but she championed
this provision for a long time and fought very hard for
it, so I have no doubt that she will be glad to see it
included in the Bill.

These measures form part of the Government’s obesity
strategy, which is coming through the system bit by bit.
The strategy has largely come through in secondary
measures, so I welcome the fact that this provision has
been included in the Bill, because it gives us an opportunity
to propose improving amendments. Is the Minister able
to explain why other provisions in the strategy have not
been brought forward in this way? For example, we have
considered a statutory instrument on showing calories
on menus, which I dare say all Members will have
received something about in their mailbags, because it is
a contentious and emotive topic, with many shades of
grey. That provision would have been improved if we
had had a chance to amend it, so I am sad that we
instead got a “take it or leave it” measure. I do wonder
why the entire obesity strategy was not put through in
this way.

Turning to what is before us, ensuring that we do not
see the aggressive promotion of products high in fat,
sugar and salt, particularly to our nation’s children, is
an important step in reducing the obesogenic environment
we live in. We know that one in three of our children
leave primary school overweight and one in five are
obese, and we know the lifelong impact that that has on
physical and mental health, such as the links to diabetes,
musculoskeletal ailments and depression. We also know

the impact on children’s education, as they go to secondary
school and beyond, and on their prospects in the world
of work.

It is a well-established and long-standing precedent
in this country that we try to protect children from
exposure via the television by using a watershed,
so it makes sense to consider these products within
that scope. Of course, the nature of the content we all
consume—children are no exception—has changed beyond
all recognition in my lifetime. The explosion of the
internet and its pre-eminence in our lives has provided
new advertising space for traditional means—banner
ads, pop-up ads and similar—but there is also a much
broader platform. Today is probably not the day, certainly
not in the witching hour of this Committee, to get into
the influence of culture and how the entertainment
landscape is changing—not least because I feel woefully
underqualified to talk about it—but the point is that
there are extraordinarily novel ways of connecting with
people, especially young people. It is therefore right that
we in Parliament enter this space to try to create the
safest possible environment.

I will say, alongside this, that I am surprised that we
have not yet seen the online harms legislation—it seems
to have been coming through the system for a very long
time indeed—because it would sit very neatly with this.
I hope there will be a sense of trying to weave this in
with that in due course.

The Government’s answer here goes beyond a watershed
and into full prohibition. I hope that the Minister will
take us through how that decision was reached. I understand
from my conversations with industry, particularly those
working in digital media, that they have offered a solution
that would act as a de facto ban for children without
being an outright ban. Given that we genuinely lay
claim to being world leading in advertising in general,
and in digital media in particular, we ought to listen if
there are more elegant ways of doing that. I hope the
Minister can cover the conversations being had with the
sector and why this approach was chosen, not a slightly
more nuanced one. Perhaps it was considered too
complicated, but we need to know that.

As the hon. Member for Central Ayrshire says, clause 125
inserts schedule 16 into the Bill. As that is where the
meat is, I want to probe the Minister on a couple of
points. First, on the fines regime, what are the sanctions
in the Government’s mind? Secondly, the schedule provides
for regulations to follow. I suspect we will see a full
regime, but when are we likely to see it? How far along
are we, and what sort of consultation will there be?
Thirdly—again, this will be a matter for regulations, but
I hope the Minister might be drawn on it now as a
concept—who does the burden fall on? Is it the advertiser
or the platform? It might be both, and obviously it
could not be neither. That will be a very important
point going forwards.

Adding to the case the hon. Member made about
small and medium-sized enterprises, we supported that
conceptually in the statutory instrument on calories on
menus because there was agreement that it was reasonable
to say that these things would be a significant burden
for a small operator, which might have only one or two
members of staff. I do not think that applies in the
advertising space. Again, we would be keen to understand
how the Minister and his colleagues reached the conclusion
they did.
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Amendments 139 and 141 deal with alcohol. One of
the few parts of the obesity strategy where we have
departed from the Government’s view is the curious
decision to remove alcohol, particularly with regard to
calories and labels. We all know that alcohol is a less
healthy product—I may well be the billboard for that,
certainly when it comes to weight—so why has it been
left out? Our amendments are more probing than an
attempt to actually change the Bill, because I hope that
alcohol has already been covered. However, in the obesity
strategy in general, it seems to have disappeared, which
seems very odd. I hope that the Minister can explain his
thinking on that.

New clause 55 seeks to protect the nutrient profiling
model. According to gov.uk, the NPM

“was developed by the Food Standards Agency in 2004-2005 as a
tool to help Ofcom differentiate foods and improve the balance of
television advertising to children. Ofcom introduced controls
which restricted the advertising of HFSS foods in order to
encourage the promotion of healthier alternatives.”

So far, so good. We would say that that principle is
sound today and will be sound going forward; that is
why we are keen to see it in the Bill. It is crucial that we
continue to uphold those standards, but we know that
foods change. We know that our understanding of what
different nutrients mean for us or our children changes
over time. We know that the biggest prize in this space is
about reformulation, as much as it is about anything
else, which would put more stresses on the NPM. I am
keen to hear a full commitment from the Minister today
that before meaningful changes are made to the NPM,
they will be put out to proper consultation and that
industry and consumer groups will be properly engaged,
along with anyone else who may have an interest.

I will finish with amendment 113, in the name of the
hon. Member for Central Ayrshire. I have made the
arguments around engagement through consent, mutual
good faith and co-operation from Ministers multiple
times, and I hope to hear that in closing.

Clause 125 is very important, and we would like to
know a bit more about schedule 16. I would be keen to
hear that the issues raised in our amendments are
covered elsewhere or at least to have a commitment to
that. Finally, I would like to hear a bit about the
nutrient profiling model.

Edward Timpson: Briefly, on clause 125 and schedule 16
in particular, I want to pick up where the hon. Member
for Nottingham North left us, on the issue of obesity. I
think we all share concerns that a rising number of
children continue to leave primary school either overweight
or obese. Much of the answer to tackling that lies in
making physical education and sport part of the core
curriculum in schools, but we need to look at all measures,
including on what children look at and are exposed to
in the changing and more digital age in which we live. I
welcome measures to tackle that head on, particularly
in primary legislation, although I recognise that regulation
will flow from that.

4.15 pm

I want to concentrate in particular on the liability for
non-compliance with the high-fat, sugar and salt advertising
restrictions that are to be brought in through schedule 16.
The restrictions stipulate that television broadcasters
and UK-regulated on-demand programme services, as

defined by the Communications Act 2003, would be
liable for any breaches of the HFSS TV watershed.
Conversely, advertisers would be liable for any breaches
of the paid-for online prohibition. Not only does that
go to the heart of trying to understand where responsibility
for advertising lies under this new regime, but the online
harms Bill, which we hope to debate soon, will address
the wider issue of where responsibility should lie for
content that is put before children in a still very unregulated
online world, and what the consequences should be if
restrictions are breached.

At the moment, broadcasters have in place a system
to pre-clear any adverts, so they know whether they are
in line with whatever regulations are in place. The
consequences, from large fines all the way to potential
licence revocation, are also clear, and the broadcasters
are regulated by Ofcom and the Advertising Standards
Authority in equal measure. There is a clear system
there.

The online publishing of adverts—where the
responsibility for it lies and where the control of that
output comes from—is rather more opaque. I would be
interested to hear the Minister’s views on that, and
perhaps he and colleagues in the Department could
take the matter away for consideration. There is some
ambiguity in the Government’s response, which I will
come to, but in the proposed legislation, that responsibility
will lie with the advertiser, which means that despite
being the publisher and having control of the content,
the platforms will have no responsibility for anything
that goes wrong. What we are looking for here is a
level-playing field where the likes of Google, Facebook
and TikTok play by the same societal rules as the rest of
us. We have an opportunity to tackle that head-on not
only in this Bill, but in the online harms Bill. There
could be some refinement of this very welcome change,
whether through an enabling power or a much clearer
direction for the regulator on where responsibility lies
under the new regime.

The Government’s response states that the extent of a
platform’s liability for unlawful advertising generally
would be considered as part of its online advertising
programme, and that it would be for the regulators to
determine whether an online platform should be treated
as an advertiser. That is where the ambiguity lies. There
is a chance to make those expectations clearer through
primary legislation or in regulation. What we do not
want is for the intent of the measures not to be reflected
in the actions of those types of platforms. We are also
setting a precedent for the way that we will engage with
the online world, and how we protect children, whether
from advertising or even more sinister parts of the
internet, which are still unregulated for many children.
If the legislation is to do what we want it to, how will
some of that start to be pulled together in a way that
demonstrates that there is a level playing field, and that
those who are ultimately responsible for the content
that children have pushed in their direction online
will play their part or face the consequences of not
doing so?

Hywel Williams: I will not repeat the points that my
hon. Friend the Member for Central Ayrshire made
about what is sometimes called the jagged edge of
devolution—in this respect, that public health is devolved,
but the regulation of broadcasting is not. I am not
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contesting that this afternoon, but I seek assurance
that the Welsh Government, along with the Scottish
Government, will be properly consulted, and their views
listened to.

I will make two points on schedule 16. On the point
that the hon. Member raised about small and medium-sized
enterprises, in Wales, particularly rural Wales, food and
drink businesses are overwhelmingly microbusinesses
employing one, two or three people. It would be unusual
indeed to have such a company employ more than
250 people, which I think is the definition of an SME. I
therefore assume that those small producers will not be
affected by the schedule, and will be exempt.

A point that has been made to me—perhaps the
Minister could give me an answer to this—is that there
are umbrella bodies that promote certain foods. The
one that springs to my mind is Hybu Cig Cymru—the
red meat authority in Wales—which promotes lamb
and beef. It promotes red meats extensively, and advertises,
particularly on S4C, the Welsh language channel, which
I think helpfully has lower advertising rates. Would that
particular umbrella or trade body, and others, be affected
by the legislation?

Edward Argar: This is an important clause and set of
amendments, so I fear I may detain the Committee on
them for a little while. However, it is important that we
air a number of points. I am grateful to my hon. Friend
the Member for Eddisbury, the hon. Member for Ellesmere
Port and Neston and others, because when we talk
about digital platforms, including in other pieces of
legislation and, indeed, in democracies around the world,
we are essentially grappling with whether they are platforms
or publishers responsible for content. I think it is fair to
say that that debate continues in legislatures around the
world, which presents a fundamental challenge.

I will pick up on a few questions while they are fresh
in my head, and I suspect that I will cover the others in
my prepared remarks. The hon. Member for Ellesmere
Port and Neston asked why there is no watershed equivalent
online, and how that might operate. The short answer is
that it reflects the nature of online media: it is on
demand, rather than linear, as with a terrestrial or
satellite broadcast, though we see slight changes to that
now, with Sky boxes—other online platforms are available
for TV—the ability to record things, catch up, and so
on. The situation is changing, and is not quite as binary
as it used to be, but that is the primary reason.

If it is agreeable to you, Mr McCabe, I will discuss
the amendments first, then turn to clause 125 and
schedule 16. I hope that, with my extensive notes, I will
be able to mop up and scoop up a number of the
questions asked. If I do not, I will ask my officials to
have a scan of Hansard, and I will endeavour to write to
hon. Members prior to Report to cover any points that
I omit. I will then address new clause 55, which relates
to the clause and schedule.

I am grateful for the opportunity to discuss
amendment 113, which would require the Secretary of
State for Health and Social Care to obtain the consent
of the DAs before any of the regulation-making powers
granted by schedule 16 of the clause were exercised. As
I am sure members of the Committee will be aware, the

provisions in clause 125 and schedule 16 on advertising
less healthy food and drink will extend to the whole of
the United Kingdom.

We consider the provisions in this part of the Bill to
be primarily focused on online services and broadcast
restrictions, which are not devolved realms of responsibility.
I appreciate that the hon. Member for Central Ayrshire
and her colleagues in the Scottish Government might
have a different interpretation of the same point—it is
in the nature of the constitutional settlement that such
discussions occur—but telecommunications and internet
services remain reserved matters under the devolution
settlement. The UK Government have made it clear
that the primary purpose of the provision on the advertising
of less healthy food and drink on TV and internet
services is to regulate content on reserved media, internet
and broadcasting. On that basis, we hold to the view
that it is reserved. The purpose is not incidental—hence
our argument that it does not fall within the devolved
provisions and the devolved remit—but I suspect that
we may return to this debate in the coming months.

Dr Whitford: I totally recognise, as I recognised in my
remarks, that this area is reserved, both as regards
broadcasting and online, but obviously the nations consider
taking different public health approaches. Given that
this is a UK-wide approach, it is important that it is
joined up. I totally accept that the Minister is not
interested in accepting consent, but there is no mention
in the clause of consulting. I would have thought it
important that there be discussion of the public health
approaches of the four nations, in order to ensure that
centralised policy in this Parliament lines up and reflects
policies across the UK.

Edward Argar: I take the hon. Lady’s point. Although
we did not think it necessary to put “consult” in the Bill,
I accept that a joined-up approach to public health
matters across the four nations of the United Kingdom
is beneficial. I expect close working at both official and
ministerial level to continue, and I therefore expect
consultation and discussion to be ongoing.

As I am sure members of the Committee would
agree, the restrictions on advertising on TV and internet
services are crucial in contributing to the Government’s
goal of tackling childhood obesity, and I welcome what
I think is cross-party support for that goal. Through
these provisions, we have the opportunity to remove up
to 7.2 billion calories per year from children’s diets in
the UK. None the less, for the reasons that I have set
out, the Government believe that amendment 113 is not
appropriate in this context, so I hope the hon. Lady will
withdraw it.

I am grateful for the opportunity to address amendments
139 to 141. As the Committee will know and as I have
said, tackling obesity is a priority for the House, irrespective
of which side one sits on. That has been brought into
sharp focus throughout the covid-19 pandemic. Introducing
advertising restrictions for less healthy food and drink
products is one of the many policies that the Government
are bringing forward to tackle this issue. Following
extensive consideration of the evidence submitted and
comments made by stakeholders during the consultation
exercise, we have announced that we will introduce a
9 pm TV watershed for advertising for less healthy food
and drink products, and a restriction on paid-for advertising
of such products online.
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Amendments 139 to 141 would expand the definition
of “less healthy products” to include alcohol, which
would have the effect of making alcohol advertising
liable to the watershed proposed for TV programme
services, and to the online restriction of paid-for advertising.
The UK Government are committed to ensuring
that children and young people are suitably protected
from alcohol advertising and marketing through a set of
rules in the UK advertising codes. Restrictions and
limitations laid out in the UK advertising codes provide
that alcohol advertising may not be featured in any
medium where more than 25% of the audience is under 18.
Alcohol advertising must not be likely to appeal strongly
to young people under 18, reflect or associate with
youth culture, or show adolescent or juvenile behaviour—I
make no comment there about the behaviour of the
House on occasions. No children, and no one who is or
appears to be under the age of 25, may play a significant
role in advertising alcoholic drinks. The advertising
codes apply to broadcast media and non-broadcast
media, including online advertising. We do not believe
it is necessary to consider alcohol a less healthy product
in this context, or to apply the new restrictions to it.

As we will discuss in more detail shortly, clause 125
and schedule 16 are aimed at reducing the exposure of
children to advertising for less healthy food and drink,
and at reducing the impact of such advertising on child
obesity. Less healthy food and drink products are unique,
as they are not age-restricted at the point of purchase,
unlike alcohol.

4.30 pm

In addition, the 2019 and 2020 consultations on
advertising restrictions for less healthy food and drink
did not consult on including alcohol within the restrictions,
either online or on TV. We therefore cannot be sure of
the impact the amendments would have on the advertising
industry, the regulator, the alcohol industry or wider
public opinion. Introducing such measures without
consultation could present unforeseen challenges for
industry and may not result in the right measures to
tackle that important issue.

It is our plan to legislate for the categories of food
and drink in scope of the restrictions via secondary
legislation. Therefore, the product categories in scope of
the restrictions are not specified in the Bill. In addition,
the UK Government have measures in place to protect
children and young people from alcohol advertising
through the UK advertising codes, as was set out earlier.

Material in the broadcast code and non-broadcast
code relating to the advertising and marketing of alcohol
products is already robust. That recognises the social
imperative to ensure that alcohol advertising is responsible
and, in particular, that children and young people are
suitably protected. If new evidence emerges that clearly
highlights major problems with the existing codes, the
Advertising Standards Authority has a duty to revisit
them and take appropriate action. For those reasons, I
encourage the hon. Member for Nottingham North not
to press the amendments to a vote.

I turn to clause 125 and schedule 16, which I propose
stand part of the Bill. Clause 125 introduces schedule 16,
which amends the Communications Act 2003 and provides
for new restrictions for less healthy food and drink
advertising on TV, on-demand programme services and
online. As I have said, covid-19 has brought the dangers

of obesity into sharper focus, with evidence demonstrating
that those who are overweight or living with obesity are
at greater risk of being seriously ill and dying from the
virus. These advertising restrictions are an important
part of our strategy to tackle childhood obesity and
help to promote public health, not just at this pressing
time, but for the future.

Schedule 16 inserts new sections into the 2003 Act.
As per proposed new sections 321A and 368FA, it will
enable Ofcom to prohibit advertising of less healthy
food or drink between the hours of 5.30 am to 9 pm on
TV, and on those on-demand programme services that
are regulated by Ofcom. It will also prohibit paid-for
advertising of such food and drink online, as outlined
in proposed new section 368Z14.

Childhood obesity is one of the biggest health problems
that this nation faces, with one in every three children in
England leaving primary school overweight or living
with obesity. Obesity is associated with reduced life
expectancy and is a risk factor for a range of chronic
diseases, including cardiovascular disease, type 2 diabetes,
some types of cancer, and liver and respiratory disease.

We know that adverts for less healthy food and drink
can affect what and when children eat, and their long-term
food preferences. To date, existing less healthy food and
drink restrictions that apply online and during children’s
TV programmes and other programming of particular
appeal to children have been set by the ASA in the
broadcast and non-broadcast advertising codes that we
discussed in relation to the amendments. Although
breaches of the codes can result in referrals to Ofcom,
at present, online breaches cannot be referred to Ofcom.

Despite the current less healthy food and drink advertising
restrictions, we estimate that children were exposed to
2.9 billion less healthy food and drink TV impacts and
11 billion impressions online in 2019, which shows that
tighter controls are needed and proportionate, and that
is why the Government have decided to legislate. Proposed
new section 321A outlines the 9 pm watershed restrictions
on TV, and proposed new section 368FA mirrors the
restrictions for on-demand programme services.

We know that children increasingly spend more time
online. Therefore, in line with consultation feedback,
the Government will introduce, via proposed new section
368Z14, online restrictions that will apply to all paid-for
online less healthy food and drink advertising. That will
reduce children’s exposure to less healthy food and
drink advertising and mitigate the migration of advertising
from television to online after the implementation of
the 9 pm watershed.

Proposed new section 368Z14 states that advertising
of less healthy food or drink paid for from 1 August
2021 to be placed online on or after 1 January 2023 will
be deemed a breach of the restrictions. Proposed new
sections 321A, 368FA and 368Z14 outline the Government’s
definition of “advertisements” to include those under a
sponsorship agreement. Products are deemed identifiable
if a person could reasonably be expected to identify the
advertisements as being for that product. This means
that brand advertising is not in scope of the restrictions,
as the purpose of the restrictions is to prohibit identifiable
products. Products are determined to be less healthy via
a two-stage approach. They first need to be included in
one of the product categories that will be set out in
regulations, then the nutrient profiling model will need
to be applied. These sections also give the Secretary of
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State the power to change the technical guidance in the
future, should the evidence suggest amendments to it
are needed.

To ensure that the restrictions outlined in sections 321A,
368FA and 368Z14 are proportionate, they will apply
only to advertising of products that are of most concern
to childhood obesity. These sections also outline a
number of exclusions and exemptions in order to balance
health benefits with impacts on business—a point
raised by the shadow Minister and others. This includes
exclusions online for business-to-business advertising,
and advertisements paid for by parties that do not carry
on business in the UK that are not intended to be
accessed principally by persons in the UK. There is
a small to medium-sized enterprise exemption, and
exemptions for regulated radio services. The detail of
the exemptions will be set out in regulations.

The proposed new sections allow the Secretary of
State the power to make new exemptions in the future
to keep pace with new technology and, crucially, where
the evidence suggests exemptions are needed. In the
first instance, we intend to use this power to exempt
audio-only content from the online restriction. The
Government have taken care to ensure the exemption is
only used by SMEs. The definition of SME will be set
out in secondary legislation. It is our intention to conduct
a short consultation on the clarity of the definitions in
these regulations; we anticipate that will be towards the
end of this year or the beginning of next year. Some
Members have expressed concerns about franchises. It
is our intention for a franchise to be treated as part of
the franchisor business, not as separate for the purposes
of determining the number of employees in a business,
nor seen as a way of getting around this exemption for
SMEs.

I will reflect on the point made powerfully by my
hon. Friend the Member for Eddisbury. Broadcasters
and on-demand programme services will be liable for
breaches of the 9pm watershed. Advertisers will be
liable for breaches across on-demand programme services
not regulated by Ofcom and paid-for advertising online.
Ofcom will continue to enforce advertising restrictions
on television and on-demand programme services,
continuing its relationship with the Advertising Standards
Authority as the frontline regulator. The Government
will also appoint Ofcom as the appropriate regulatory
authority to enforce these new restrictions online, granting
Ofcom the ability to appoint a frontline regulator and
the power to provide funding to this body, as outlined in
section 368Z19. Aligning the enforcement of the online
restrictions with the current process for television will
ensure consistency and familiarity for industry.

The Bill outlines the enforcement mechanism for
these new restrictions. It allows the appropriate regulatory
authority to give enforcement notices and outlines the
remedial action that can be taken. The Government
propose that Ofcom have the power to issue fines and
more serious sanctions for breaches. Section 368Z16
outlines the maximum amount of financial penalties
and confirms the definition of a relevant business.
Section 368Z17 then gives the appropriate regulatory
authority the power to gather information for the purpose
of carrying out their functions. However, it is expected
that the chosen frontline regulator will in the first
instance use non-statutory powers, such as naming and

shaming and takedown requests, before referring non-
compliant broadcasters or advertisers to Ofcom. This
will ensure that sanctions are proportionate to the scale
of the breach, mirroring the current regulatory framework
that industry is used to.

The Bill gives the appropriate regulatory authority
the power to draw up and review guidance, and sets a
requirement to consult the Secretary of State before
doing so. The Government will support the regulators
as they produce guidance to make the new restrictions
straightforward to understand and adhere to. The Secretary
of State has the power to amend this part of the
legislation to extend the prohibition to non-paid-for
advertising—for example, to owned media, such as a
company’s own website or social media page—in the
future if evidence suggests this amendment is needed.
This amendment is subject to a requirement to consult.

Part 3 of schedule 16 outlines the amendments that
need to be made to the Communications Act 2003 to
ensure that the new provisions detailed in the Bill are in
line with the rest of the 2003 Act. We estimate that
introducing a watershed for the advertising of less healthy
food or drink on television, and a restriction on paid-for
advertising, could remove up to 7.2 billion calories a
year from children’s diets in the UK. That does not
reflect the fact that the restrictions might have a larger
impact on certain children, such as those living in
households in lower socioeconomic groups or individuals
already living with obesity.

We know that obesity is associated with significant
financial costs, and it is estimated that obesity-related
conditions cost the NHS £6.1 billion a year. The total
cost to society of the conditions is estimated at £27 billion
a year, and some estimates are much higher. These
crucial measures introduce advertising restrictions to
tackle childhood obesity and help to promote public
health, so I commend the clause and schedule to the
Committee.

I am grateful for the opportunity to debate new
clause 55, which would require a consultation before
any changes could be made to the nutrient profiling
model used for the purposes of regulations under the
2003 Act or any other enactment. I am sure that the
Committee is aware that the less healthy food and drink
advertising restrictions outlined in schedule 16 use the
two-step approach to determine whether a product is
less healthy, and therefore in scope of the policy. I set
out the details of that model earlier. The Secretary of
State has the power to make regulations to change the
meaning of the relevant guidance, such as if nutritional
advice changes on what constitutes more or less healthy.
The power is subject to the affirmative procedure, which
ensures that any changes will receive sufficient parliamentary
scrutiny.

Hon. Members might be aware that work has been
under way over the past three years to update the
nutrient profiling model in line with updated dietary
recommendations, but it is not our intention to apply
that to the less healthy food and drink advertising
restrictions policy that we are debating. We were clear
throughout the 2019 and 2020 consultations that if we
wanted to use the updated NPM, we would need to
consult and invite the views of interested stakeholders.

I appreciate the concerns that underpin the new
clause, so I want to provide reassurance to the hon.
Member for Nottingham North, the Committee and
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industry. I therefore propose to table an amendment to
schedule 16 on Report to require the Secretary of State
to consult before making any changes to relevant guidance.
Such a minor and technical amendment will not change
our policy intent, but it is clear from discussions with
colleagues that it is important to provide further assurances
on the matter. While I recognise the intention behind
the new clause, it will be preferable to amend schedule
16 to provide for the requirement, rather than doing so
through a new clause. In addition, given the new clause’s
breadth, it might create undesirable consequences.

I hope that I have reassured hon. Members. The
amendment that we will table on Report will focus on
the powers under schedule 16 to amend the definition
of relevant guidance for the less healthy food and drink
advertising restrictions, but will not affect other powers
in the Bill.

I have probably spoken enough on this important
clause. As I look longingly at my glass of water, I
commend the clause to the Committee.

Dr Whitford: I do not plan to press my amendment to
a Division, but I encourage the Minister to put in the
Bill the consultation that is required. I beg to ask leave
to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 125 ordered to stand part of the Bill.

Schedule 16 agreed to.

Clause 126

HOSPITAL FOOD STANDARDS

Alex Norris: I beg to move amendment 137, in
clause 126, page 107, line 18, leave out “hospital”.
This amendment would make the power to impose food standards
applicable to all premises within the remit of the Care Quality
Commission, rather than just hospitals.

The Chair: With this it will be convenient to discuss
the following:

Amendment 138, in clause 126, page 107, line 28, leave
out paragraph (c).
This amendment is consequential on Amendment 137.

Clause stand part.

4.45 pm

Alex Norris: It is a pleasure to speak on the important
topic of hospital food standards. We very much support
the substance of the clause, and its inclusion in the Bill.
What we consume before, during and after we engage
with a hospital can have a profound impact and long-lasting
effects on the ailment that brought us there, and affects
our experience while we are there.

Even prior to being in hospital, malnutrition is a
feature in many people’s lives. It affects about 3 million
people in the UK, and health and social care expenditure
on malnutrition is estimated at more than £23 billion a
year across the UK. Around one in 10, or 1.3 million,
older people are malnourished or at risk of malnutrition,
and older people are disproportionately represented in
malnourished groups. Of course, malnutrition plays a

significant role in hospital admissions; around one in
three patients admitted to hospital are malnourished,
or at risk of becoming so.

This is the right time to act on this issue. We ought to
expect that a person’s time in hospital will be used as
well as possible, and what a person consumes while they
are there should be seen as part of their care, reablement
and rehabilitation. It is a good idea to make sure that
our hospitals promote that view, and we therefore support
the clause. Our amendments 137 and 138 would improve
it, and I hope to find the Minister in listening mode
on this.

The whole point of the Bill is that while hospitals are
one element of our health and social care system, there
are many other places in the system that people are
more likely to find themselves in. They may be in
community-based care facilities, in step-up or step-down
care, or a care home, which could be their permanent
home. We argue that anything within the purview of the
Care Quality Commission ought to adhere to the standards
set out in the clause. The evidence bears that out.
Somewhere between a third and 40% of patients admitted
to care homes, and one in five patients admitted to a
mental health unit, are at risk of malnutrition, so
clearly they would need this sort of support.

For those in long-term care settings, nutrition is a
vital part of their care. Research has shown the importance
of good nutrition to people with dementia; it slows the
loss of independence or functional decline. Research
shows that nearly 30% of dementia patients experience
malnutrition, and that is associated with a much more
rapid functional decline over five years. It is really
important that we make sure this provision is in place
for them; it is fundamental to their life and their future.

Of course, the issue with the two amendments and
the clause is resourcing. I am interested to hear from the
Minister how the Government intend to resource the
clause, because we do not want pressure on hospital
settings—and settings in the community, if our amendments
are accepted—to make cuts elsewhere. It would be a
pyrrhic victory if the clause led to better nutrition but
worse care. We need to see the measures as not only the
right thing to do—of course, it is what individuals
should expect when in the care of the state—but a good
investment that will bring us a good return. This is an
important issue, and I look forward to hearing the
Minister’s response.

Edward Argar: As matters stand, the enforcement of
standards for food and drink in hospital is not on a
statutory footing. That has resulted in variance in
compliance across the sector. The clause will grant the
Secretary of State the power to make regulations imposing
requirements and improved standards for food and
drink provided and sold on NHS hospital premises in
England to patients, staff, visitors or anyone else on the
premises. As the hon. Gentleman set out, providing
good-quality, nutritious food is a cornerstone of patient
care, and placing these requirements on a statutory
footing will ensure a level playing field when it comes to
compliance across the sector with nutritional standards
in hospitals.

The Care Quality Commission will ensure that any
requirements in regulations made under the clause are
fulfilled, pursuant to its existing statutory powers of
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enforcement under the Health and Social Care Act
2008. The clause demonstrates that we are committed
to acting on a key recommendation from the independent
review of NHS hospital food, published in October
2020, to ensure that hospital food standards are enshrined
in law and sufficiently enforced .

To address amendments 137 and 138, as I have set
out, the clause has been drafted specifically in response
to the independent review of NHS hospital food, which
was published on 26 October 2020. That independent
review was announced in August 2019, following the
deaths of six people linked to an outbreak of listeria in
contaminated food in hospitals. The review’s aims were
to improve public confidence in hospital food by setting
out clear ambitions for delivering high-quality food to
patients and the public. The review was intentionally
limited to hospitals only because specific issues had
been identified in relation to hospital foods that necessitated
a prompt and meaningful response by the Government.

The report was prepared following considerable research,
investigation, hospital visits and expert advice from
within and outside the NHS specifically in relation to
the provision of hospital food. The review recommended
that ambitious NHS food and drink standards for
patients, staff and visitors be put on a statutory footing.
We support that recommendation and have included
the clause in the Bill because we believe that giving the
Secretary of State powers to place hospital food standards
on a statutory footing sends a clear message about the
importance of standards for the provision of good
hydration and nutrition in the NHS. Covid-19 has
highlighted the importance of good nutrition in recovery
and rehabilitation, were such a reminder needed.

I reassure hon. Members that the Government are
committed to the health and wellbeing of patients in all
healthcare settings. Each setting presents unique issues
and challenges. Although there may be some common
themes, if the clause were to be broadened beyond
hospitals, the provision of food in other healthcare
settings would need to be researched, investigated and
carefully considered in the context of those individual
settings and in consultation with their service users and
stakeholders to ensure that the legislation was fit for
purpose and met their individual needs. Challenges
affecting the provision of food in other healthcare
settings were not considered as part of the scope for the
independent review of hospital food. Therefore, although
there are common themes, we cannot be sure that the
amendment would adequately and fully meet their needs
and requirements.

The recommendations from the review, and the
introduction of the clause, form a key part of our policy
to improve public confidence in hospital food. I commend
the intention behind the amendments to expand the
clause to capture all premises within the remit of the
Care Quality Commission.

The CQC already has some important powers over
other healthcare settings. The Health and Social Care
Act 2008 (Regulated Activities) Regulations 2014 provide
the CQC with powers to prosecute providers that do
not provide people in their care with nutrition and
hydration to sustain life and good health and reduce the

risks of malnutrition and dehydration while they receive
care and treatment. That power ensures that basic nutrition
standards are provided.

The clause goes further and is not about basic
provision. The root-and-branch independent review made
recommendations on how NHS trusts could prioritise
food safety and provide more nutritious meals to staff
and patients. The clause is a key component of our plan
to fulfil the recommendations of the review. I reassure
hon. Members that the CQC remains vigilant about the
provision of nutrition and hydration in other healthcare
settings, as evidenced by the CQC’s powers.

For these reasons, I urge the hon. Member for
Nottingham North not to press the amendments.
Ultimately, the clause cements the Government’s
commitment to patients in this regard and sends a clear
message about the role that food plays in patient care
and recovery. I commend it to the Committee.

Alex Norris: I appreciate the Minister’s response. I
understand that the genesis of the clause was a hospital
setting. The case that the Minister mentioned was
exceptionally serious, and it is right that action was
taken, but I feel that there is a slight lack of ambition to
say that the activity must stop at hospitals—it is a
slightly blinkered approach. I heard the point that extending
the provision to broader care settings would take research
and careful consideration. I probably support that principle,
but I would like to have heard that that process is under
way, and I did not hear that.

At the end of the day, the goalposts do not move that
much. Basic nutritional and hydration standards are
either being met or they are not. Taking the learning
from hospital settings should have made it easier to
widen the process, rather than harder. The point that
the CQC inspects those settings is true and fair. It is also
true of hospital settings. Setting some standards would
probably have been prudent. I will not press the amendment,
but I think we will return to the issue at some point. I
hope the Minister and his officials will reflect on the
opportunity to go further with the provision .

Edward Argar: I am always happy to reflect on the
sensible suggestions made by the hon. Gentleman.

Alex Norris: I am grateful for that and, on that basis,
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 126 ordered to stand part of the Bill.

Clause 127

FOOD INFORMATION FOR CONSUMERS: POWER TO

AMEND RETAINED EU LAW

Question proposed, That the clause stand part of the
Bill.

Edward Argar: I can reassure the Committee that I
will be a little briefer than in my remarks on clause 125.

Clause 127 amends the Food Safety Act 1990 to
make provision for domestic legislation to modify retained
EU regulation 1169/2011 concerning the labelling,
marketing, presentation or advertising of food and the
descriptions that may be applied to food. The current
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powers to amend the regulation are limited in scope.
This power will afford the Government an additional
necessary lever to introduce domestic changes that better
suit and support consumer needs and priorities for food
information. We know that consumers want transparency
and clear information about the food and drink that
they are buying, and such information can inform people’s
choices. Scientific information and evidence on labelling
and consumer needs continue to evolve. We want the
ability to respond quickly to those changes and that
changing evidence base as and when required.

Retained EU regulation 1169/2011 sets requirements
on labelling and food information in the UK. It was
designed to apply to EU member states. Now that we
have left the EU, primary legislation is required to
modify the retained legislation. Clause 127 will help us
to settle this issue by conferring powers on the Secretary
of State in England, and Ministers in Scotland and
Wales, to modify requirements on food labelling using
regulations. The regulations made under this power will
be subject to the affirmative procedure, which will ensure
that any changes introduced are debated and actively
approved before implementation.

The clause will be vital in supporting the Government
to deliver on a range of policies being developed as part
of our obesity strategy, which includes commitments to
consult on front-of-pack nutrition labelling and whether
to mandate alcohol calorie labelling. The power will
enable us to make improvements to food and drink
information more effectively while retaining a level of
scrutiny on any proposed changes. The clause can also
help us to deliver on wider Government objectives,
including options for the forthcoming food strategy
White Paper, which sets Government ambitions and
direction for food system transformation. I commend
clause 127 to the Committee.

Alex Norris: The Minister and I have had these
Brexit-type statutory instruments time and time again,
so I am not going to get too involved in the conversations
that we have had. As we said in the discussion on
clause 146, we would like to see greater safeguards. We
are glad about the use of the affirmative procedure but
we do not think that there is a strong mandate for
Ministers to march across the statute book. I hope to
hear that this power will be used to the minimum extent
necessary to implement the decisions that we have taken.

Edward Timpson: I want to put on record my support
for the clause and for the opportunity that it presents
for our domestic market and the promotion of locally
grown produce, the high standards of animal welfare
across the UK and our eco credentials. We do not want
to make labelling too complicated for people––we want
to make it accessible and simple to decipher––but this
power is a chance to put that to the forefront so that
consumers get produce that is good for them but also
good for the UK market.

Edward Argar: I just want to give the shadow Minister
the assurance he seeks that I believe that the powers
under this clause would be used sparingly and
proportionately.

Question put and agreed to.
Clause 127 accordingly ordered to stand part of the

Bill.

Clause 128

FLUORIDATION OF WATER SUPPLIES

5 pm

Alex Norris: I beg to move amendment 149, in
clause 128, page 108, line 22, at end insert—

“(za) in subsection (3)(a)(i), after “Secretary of State”
insert “or relevant local authority”;”

The Bill removes the ability of local authorities to commence
fluoridation schemes and gives that ability to the Secretary of State.
This amendment, together with Amendment 150, seeks to allow local
authorities to commence schemes as well as the Secretary of State.

The Chair: With this it will be convenient to discuss
the following:

Amendment 150, in clause 128, page 108, line 26, after
“Secretary of State” insert “or relevant local authority”.
See explanatory statement to Amendment 149.

Amendment 151, in clause 128, page 108, leave out
lines 33 to 36.
This amendment would remove the ability of the Secretary of State to
pass the cost of fluoridation onto another public body.

Clause stand part.
Clause 129 stand part.

Alex Norris: I am really pleased that we have reached
clauses 128 and 129, on fluoridation of water supplies.
This is something that I am personally very enthusiastic
about, so I want to make a few points on it. Fluoridation
is a very important venture. Oral ill health can be a
hidden and very personal but insidious ailment. It is the
single biggest reason for hospital admission among our
children. A 2015 review of children’s dental health
found that a quarter of five-year-olds have decayed
teeth, with an average of 3.4 per child.

Dr Whitford: I wonder whether the hon. Member, like
me, is surprised that the opportunity offered by this Bill
has not been used to introduce a child dental health
programme in England similar to Childsmile, which has
existed in Scotland since 2007, or the scheme that Wales
has had since 2011. Although there was agreement a
couple of years ago to establish pilot sites across England,
data on the impact in Scotland, where many areas had
significantly poor dental health, has been available for
four years. I am just surprised that something like that
has not been included in this Bill, when we are talking
improving the dental health of children and addressing
the fact that, as the hon. Member mentioned, dental
clearance—the removal of significant numbers of teeth—is
the commonest reason to administer a general anaesthetic
to a child. That is quite a shocking indictment.

Alex Norris: I am grateful for that intervention; I was
going to turn to that issue next. Not only have opportunities
been missed over the last decade to invest in oral health,
but we are actually going backwards. Supervised tooth
brushing and other high-quality evidence-based
interventions, such as the models that the hon. Member
mentioned, have disappeared because of this Government’s
cuts to the public health budget. Of course, the savings
from those cuts are hoovered up very quickly by the
costs that they generate elsewhere in the system. It is
very sad, it results in a lot of pain and lost potential for
the individual, and it is bad for the collective.

Fluoridation is one element in trying to put that
right. Putting fluoride in our water is a really good,
evidence-based intervention that is proven to work. For
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[Alex Norris]

every pound spent in deprived communities, there are
savings of nearly £13 within just five years, and of
course every independent review of fluoridation has
affirmed its safety. As a nation, we ought to be creating
new fluoridation schemes targeted at the communities
that would benefit the most. The current system does
not work, as I remember well from my time in Nottingham.
Currently, a local authority has to decide to enter into
this space, build support, and then, with support from
Public Health England and the Secretary of State, move
to implementation. However, that generally fails for two
reasons.

First, our political boundaries do not match up very
accurately with our water boundaries, so where we
would physically tip in the bag of fluoride does not fit
with our political geographies. That creates issues between
authorities such as mine, where the case would be very
strong because of our oral health outcomes, and bordering
authorities that would have less interest because they
have better oral health outcomes. Secondly, this issue is
contentious. Local authorities have an awful lot on, and
it is very hard for a local council to make this the one
totemic fight in its four-year term. There are only so
many big things that a council can take on at once, and
fluoridation gets beyond the bandwidth of local authorities.

We support the principle behind clause 128; bringing
the Secretary of State into this is a very good idea. The
position of the Secretary of State, once removed from
the entire country, can make different geographic decisions
sensibly align with water boundaries. He is perhaps also
in a stronger position to help with some of the political
issues, so in concept we support that.

Amendments 149 and 150 are a pair. Why are the
Government keen to swap the current local system for
one that is nationally driven, when we could have both?
As I have said, we support adding the heft of the
Secretary of State to the local expertise of our councils,
but why remove councils from the process? Although
clause 128 gives new powers to the Secretary of State,
our argument is that local authorities should be able to
retain their powers in the event that they might want to
use them. This is a cost-free proposal. It merely expands
the range of possible approaches and paths towards
fluoridation, and it promotes local decision making.

Clause 128(2)(d), which inserts new subsection (6B)
into section 87 of the Water Industry Act 1991, is a little
bit naughty, and amendment 150 seeks to address it.
According to page 43 of the Government’s community
water fluoridation toolkit, if a local community can
successfully get itself together to get a scheme going,
Public Health England is required to meet the reasonable
capital and operating costs. I presume that that responsibility
ported to the new Office for Health Improvement and
Disparities when it came into force at the beginning of
this month. However, subsection (6B) removes that
provision and instead allows the Secretary of State to
direct another body—I presume it will be the local
authority—to pay for the scheme. Therefore, instead of
being paid for nationally, the scheme will be paid for by
a body chosen by the Secretary of State. That will be a
barrier to the creation of a scheme.

I think that local authorities will be less keen to
engage with the Secretary of State in implementing a
scheme if they feel that they will have to pay for it. Their

budgets are exceptionally stretched—I suspect they will
not get much support tomorrow—and the benefits do
not generally go back to local authorities. Of course,
the benefit goes to the community in general, but in
terms of organisations and cashable benefits, they would
be health service benefits rather than local authority
benefits. I do not think that the proposal promotes
integrated thinking. The amendment seeks to address
that, and I hope that the Minister will reflect on it. As I
have said, I think that, broadly speaking, the clauses do
the right thing, but their current effect will be to replace
a locally led system with a nationally led one, when
actually we could just have both.

To conclude, over the past year we have stood shoulder
to shoulder with the Government in expressing to
communities up and down the country that vaccines are
not only safe but necessary. The objections that we
receive come from those who argue in the face of
evidence or who rely on conspiracy theories. The same
is true of arguments against fluoridation. It is an evidence-
based, safe and highly effective intervention. That is not
to say that it is easy to do. It does not require behaviour
change but it has a remarkable impact, so I am keen to
hear from the Minister not only that the Government
want to put this in the Bill, but that they want to get on
with doing it in communities such as mine, which will
benefit. If they do that, we will stand shoulder to
shoulder with them again, and I think it will be an
exceptionally important breakthrough in oral health in
this country.

Edward Argar: The hon. Gentleman is absolutely
right in the points he makes about fluoridation and the
parallels he draws with the vaccine. Although there have
been times over the past 20 months when he and I, and
our respective Front-Bench teams, have not necessarily
agreed on every aspect of the response to the pandemic—
that is appropriate, as the Opposition seek to challenge
and question the Government—may I pay tribute to
him and his colleagues in the shadow health team for
what they have done to highlight the importance of the
vaccine and to counter the misinformation that some
have spread about it?

I will speak to amendments 149 and 150 together, as
the former is consequential on the latter. They would
allow for local authorities to bring forward proposals
for new fluoridation schemes and to enter into arrangements
with water companies. As has been set out, tooth decay
is a significant, yet largely preventable, public health
problem. In 2019-20, more than 35,000 people aged 19
or under were admitted to hospital for the extraction of
decaying teeth. In the same year, the cost of hospital
admissions for tooth extractions among that age group
was estimated to be £54.6 million.

As we know, fluoride is a naturally occurring mineral
found in water and some foods, and at the right levels it
has been shown to reduce tooth decay. If five-year-olds
in England with low levels of fluoride drank water
containing at least 0.7 mg of fluoride per litre, the
number experiencing decay would fall by 28% in the
most deprived areas, and the number of hospital admissions
for tooth extractions due to decay would reduce by up
to 68%.

We have seen no new water fluoridation schemes
implemented for the past 40 years. Both major parties
in the House must accept our responsibility for that.
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That is not a fault of the NHS or local government, but
because responsibility in our view has sat fundamentally
at the wrong level for driving forward such a health
intervention. Local authorities currently have the
responsibility to initiate new water fluoridation schemes
or to propose that existing schemes are varied or terminated.
We have heard their frustration with the overly burdensome
and complex processes in place for initiation and variation
of schemes. The steps we are proposing to take through
the Bill are intended to make it simpler to expand
schemes. We all share the same ambition.

Transferring responsibility to central Government
will allow us, for the first time, to move away from the
limitations of local authority boundaries and to look
more strategically across the country, to where oral
health is the poorest. Subject to funding being agreed,
we will be able to expand schemes across larger areas to
make an impact on a bigger scale. We know it is less
cost-efficient to operate schemes across individual local
areas.Allowing local authorities to continue to bring
forward schemes and to enter into arrangements with
water companies separately would run counter to our
ambitions to manage expansion at a higher level, again
adding extra complexity, which we are eeking to remove.

We understand that some local authorities have begun
the process to bring forward schemes, and we appreciate
that they are passionate about their schemes and the
benefits that they would bring to the populations they
serve. I want to provide assurance that we share the
ambition to expand schemes so that more of the population
can benefit from water fluoridation, which we know is
both safe and effective.

Any plans to expand schemes will of course take into
account oral health across the country as well as areas
that have already began to progress schemes. We want
to engage and listen to local areas so that together we
can make the biggest impact on oral health improvement
that we know fluoridation will provide. For those reasons,
I ask the hon. Member for Nottingham North to consider
withdrawing his amendment.

On amendment 151, we are taking powers in the Bill
to remove the operational burden associated with bringing
forward new schemes. Prior to 2013, both the NHS and
local authorities had, at different times, responsibility
for funding both revenue and the capital cost associated
with fluoridation schemes. There are no current proposals
for cost sharing, but given the cycle of legislation and
the infrequency with which such opportunities present
themselves, we have taken the decision to include such
measures in the Bill.

We have discussed the provisions with both
NHS England and NHS Improvement and the Local
Government Association, and I can assure the Committee
that should we bring forward any plans to cost share in
the future, we would seek to fully engage with relevant
groups at the earliest opportunity. Under the Bill, any
plans to cost share with public sector bodies would be
subject to regulations on which there is a requirement to
consult.

A precedent has been set over the decades for the
funding of water fluoridation schemes. We believe that,
to move forward, it would be best to have the flexibility
to work collaboratively across industry and the public
sector to effect what could be the most significant
improvements in oral health that we have seen to date.

For those reasons, I ask the hon. Member for Nottingham
North to consider not pressing the amendment to a
Division.

Clause 128 would transfer the power to initiate, vary
or terminate water fluoridation schemes to the Secretary
of State. The clause also allows for the Secretary of
State to make regulations that will enable the sharing of
costs for fluoridation schemes with water undertakers
and/or public sector bodies that may receive benefit
from such schemes. However, before making any such
regulations, the clause imposes a duty on the Secretary
of State to consult. The clause also requires the Secretary
of State to consult water undertakers on whether any
proposal for new fluoridation schemes, or whether any
termination or variation of an existing scheme, is operable
and efficient prior to undertaking any public consultation,
for which there will also continue to be a duty.

The clause requires us to set out in regulations the
process for consulting the public, for example on any
new proposed schemes. That will ensure that those
affected will continue to have a voice. In September, the
chief medical officers for England, Scotland, Wales and
Northern Ireland made a joint statement confirming
that water fluoridation is an effective public health
intervention for improving the oral health of adults and
children. Such schemes have been in operation for more
than 60 years, and no credible evidence that they cause
health harms has emerged. It is time we take action that
will enable us to reduce the oral health inequalities
across the country, and I commend clause 128 to the
Committee.

I turn briefly, and finally, to clause 129. We have a
number of existing water fluoridation schemes across
England that have been in place for decades. We want to
ensure that those existing arrangements can be treated
in the same way as any new schemes created using the
powers in clause 128. Clause 129 simply provides for the
existing arrangements to be treated as if they were
made under the new statutory regime for fluoridation.
The clause also provides that all previous England
fluoridation arrangements shall be treated as if they
were entered into between the Secretary of State and
the water undertaker. The Secretary of State has the
power to modify the detail of these existing arrangements
to give effect to this, provided he first seeks to agree the
modifications with the water undertaker.

I therefore commend these clauses to the Committee.

Alex Norris: I take the Minister’s point about current
powers. I agree that they are clearly at the wrong level,
because these schemes simply are not coming through,
so the system is obviously not working. As I say, I
would rather we added what we are putting in the Bill
today to what we already have, but I have probably
made my point, so I do not intend to press amendments 149
or 150 to a Division.

The Minister has made the point that there are currently
no schemes in the system. I hope that when it decides
which schemes to prioritise or pilot, the Department
might at least look fondly on local authorities—such as
the city of Nottingham—that have made such commitments
in their council plans.

Finally, on amendment 151, I have heard what the
Minister said about cost sharing. That gave me some
comfort, so I will not press that amendment to a Division
either. I beg to ask leave to withdraw amendment 149.

Amendment, by leave, withdrawn.
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Clauses 128 and 129 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

5.17 pm

Adjourned till Wednesday 27 October at twenty-five
minutes past Nine o’clock.
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Written evidence reported to the House
HCB107 Equality and Human Rights Commission

HCB108 Action on Salt and Action on Sugar (joint
submission)

HCB109 The Incorporated Society of British Advertisers

(ISBA); the Institute of Practitioners in Advertising

(IPA); the Internet Advertising Bureau (IAB); and the

Food and Drink Federation (FDF) (joint submission)
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Public Bill Committee

Wednesday 27 October 2021

(Morning)

[MRS SHERYLL MURRAY in the Chair]

Health and Care Bill

9.25 am

The Chair: Before we resume, it might be helpful for
me to give the Committee a few preliminary reminders.
Please switch all electronic devices to silent. No food or
drink are permitted during sittings of the Committee
except for the water provided.

I encourage Members to wear masks when they are
not speaking, in line with current Government guidance
and that of the House of Commons Commission. Please
also give each other and members of staff space when
seated and when entering or leaving the room. Hansard
colleagues would be grateful if Members could email
their speaking notes to hansardnotes@parliament.uk.

I remind Members and staff that they are asked by
the House to take a covid lateral flow test twice a week
if they are coming on to the parliamentary estate. That
can be done either at the testing centre in the House or
at home.

Clause 130

POWER TO MAKE CONSEQUENTIAL PROVISION

Dr Philippa Whitford (Central Ayrshire) (SNP): I beg
to move amendment 114, in clause 130, page 111, line 15, at
beginning insert “Subject to subsection (4),”.
This amendment is consequential on Amendment 115.

The Chair: With this it will be convenient to discuss
the following:

Amendment 115, in clause 130, page 111, line 25, at
end insert—

“(4) Regulations may only be made under this section with the
consent of—

(a) the Scottish Ministers insofar as they make provision
for any matter which falls within the legislative
competence of the Scottish Parliament,

(b) the Welsh Ministers insofar as they make provision for
any matter which falls within the legislative
competence of Senedd Cymru, and

(c) The Northern Ireland Ministers insofar as they make
provision for any matter which falls within the
legislative competence of the Northern Ireland
Assembly.”

This amendment would require the Secretary of State for Health and
Social Care to obtain the consent of the relevant devolved government
before powers in this clause falling within the legislative competence of
a devolved institution are exercised.

Clause stand part.

Clauses 131 to 135 stand part.

Dr Whitford: I rise to speak to amendment 115,
which is the main amendment. Amendment 114 is
consequential on it. The amendment comes back to the
main theme: the clause contains significant Henry VIII
powers for the Secretary of State to change the Bill or
any Act of the devolved Parliaments relating to it.

When the Minister rises to speak, he will say that the
power is only for tiny things such as changing names or
tidying up, but the Bill is so extensive that the power to
introduce some of the themes and policies contained in
it into the NHS in Scotland is something that people in
Scotland—and, I am sure, in Wales and Northern
Ireland—would not be happy with. There is no limitation
to this power.

Again, there is no mention of consulting, let alone
consenting. It has been the convention for over two
decades that if the UK Government legislate in clearly
devolved areas, there should be legislative consent. Before
this Henry VIII power is used by a Secretary of State,
legislative consent should be sought from the devolved
Parliaments in Scotland, Wales and Northern Ireland.

The Chair: I call the shadow Secretary of State—sorry,
the shadow Minister.

The Minister for Health (Edward Argar): Ah, a
promotion—almost.

Justin Madders (Ellesmere Port and Neston) (Lab):
Mrs Murray, it really is a pleasure to serve under your
chairmanship this morning. I echo the comments from
the Scottish National party spokesperson. She is correct
that the Bill gives the Secretary of State extensive powers—
almost carte blanche in some areas—to change the law.
We think that taking back control means Parliament
taking back control. Elected politicians are meant to
serve the people, not the other way round. Some very
valid points have been made about the themes and
issues across the Bill, and we echo those.

Edward Argar: It is a pleasure to see you in the Chair
again, Mrs Murray, and to hear of the inadvertent
promotion of the shadow Minister. I am sure it is only a
matter of time, certainly if his longevity in his current
post and being master of his brief are anything to go by.

I am grateful to the hon. Member for Central Ayrshire
for raising this matter. I will address amendments 114
and 115 together, as one is consequential on the other,
and then I will address the clauses. As the hon. Lady
rightly says, she has raised this matter with me not only
in this Committee but outwith it. I would have been
surprised had she not wished to air it in Committee,
which is exactly what we are here for.

The amendments would require the Secretary of State
to seek the consent of Ministers of the relevant devolved
Administrations before making a consequential amendment
to any matter that falls within the competence of the
devolved legislature. Provisions such as clause 130—she
suggested I might say this—are perfectly common in
UK Acts of Parliament, and we believe they remain
within the spirit of the devolution settlement. The UK
Government’s clear position is that, in and of itself,
clause 130 would not give rise to the legislative consent
motion process, for reasons that I will set out. We deem
that a requirement for the consent of the DAs for its use
would therefore be inappropriate.

This power will enable the UK Government to make
consequential amendments that might be necessary
following the passage of the Bill. That includes most of
the amendments that need to be made to secondary
legislation as a consequence of the Bill’s provisions As
such, amendments were not included in the Bill. There
may also be minor changes, such as amendments to
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names of particular bodies—the hon. Lady knows me
and the position that Her Majesty’s Government take
on these things extremely well—as a result of measures
in the Bill.

It is also prudent to retain the power to amend
legislation in the event that anything has been missed. It
is important for everyone concerned that we have the
ability to make such amendments should they be needed
to ensure that the legislation works as intended and that
we are able to do so quickly, as required.

As I said, this power is quite common in UK legislation,
particularly in a Bill as large as the Health and Care
Bill, which—as we know, as we reach the end of the
current set of clauses—comprises 135 clauses and 16
schedules. There are many examples of similar powers
to clause 130 in existing legislation. Perhaps the one
with the greatest relevance, giving the most directly
analogous example, is section 303 of the Health and
Social Care Act 2012.

As a general principle, it is appropriate that the
authority passing the legislation makes the consequential
provisions that flow from it, as that authority will be
most familiar with the provisions of the legislation and
the changes to other legislation that it necessitates. We
are seeking legislative consent from the devolved
Administrations in respect of a number of provisions in
the Bill and we have debated those in recent days, but
clause 130 does not, in and of itself, give rise to the
LCM process. It is the substantive provisions in the Bill,
on which any amendments under clause 130 would be
consequential, that do or do not, as the case may be,
give rise to the LCM process.

Finally, although this power will enable the UK
Government to make consequential amendments to
devolved legislation, in practice, any amendments would
be discussed with the DAs, officials and legal advisers
prior to and throughout the drafting process. These
arrangements follow wider good practice and expectations
of collaborative working.

Dr Whitford: Will the Minister give way?

Edward Argar: Yes, but I am not sitting down just yet,
so the hon. Lady will have more opportunities to intervene.

Dr Whitford: I just remind the Minister that the
Cabinet Secretaries in the devolved nations saw this
huge Bill the day before it was launched, so although
there may have been engagement with officials, that
does not suggest that there was engagement with the
Governments, which he is saying we should depend on,
along with close working.

Edward Argar: I take the hon. Lady’s point but, on
engagement with officials, I would argue that it is in a
sense a matter for officials in the Scottish Government
whether they communicate with the Cabinet Secretary.
They were not prohibited from doing so. I will not go
into the inner workings of the Holyrood machine, just
as, I suspect, the hon. Lady would not wish to go into
the inner workings of the Department of Health and
Social Care. However, that dialogue has taken place
since February this year. I appreciate that there has
been a slight challenge with that, given the Holyrood
elections and purdah, where, although officials can
continue to talk, there was rightly a bit of stepping back
at a political level so that democracy could take its

course. It took its course and the same party continues
to run Scotland, so those conversations resumed. My
point is that those discussions at official level have been
long standing and extensive, I would hope. I suspect
that officials have shared elements with the Cabinet
Secretary—perhaps not the entirety, but they have been
very much engaged.

I hope that that explanation provides some reassurance
to hon. Members, although I suspect that it may not. I
suspect that the hon. Lady anticipated that explanation,
and it may therefore not add further reassurance, but I
hope that it does to a degree.

Let me move on to clauses 130 to 135 stand part of
the Bill. As we heard in the foregoing debate, clause 130
allows the Secretary of State to make provision by
regulations, which is consequential on the Bill. The Bill
contains a significant change to the legal framework of
the health service. As a result, numerous consequential
amendments to other pieces of primary and secondary
legislation are required to reflect those changes.

The power is limited to making amendments
consequential to the competence of the Bill and is
therefore a narrow power. It is, as I said, a standard
provision in a Bill of this size and complexity. A considerable
amount of secondary legislation will require amendment
following the merger of NHS England and NHS
Improvement and the change from clinical commissioning
groups to integrated care boards. It would not be
appropriate to use primary legislation to list all of those
secondary legislative changes. Therefore, the consequential
power will be used to make such changes in secondary
legislation.

The power extends to making consequential amendments
to primary legislation passed by the devolved legislatures,
because devolved legislation contains references to UK
legislation or bodies that may need to be amended in
consequence of this Bill. The power applies only to
existing primary legislation—this Bill itself, or primary
legislation passed during this Session—and therefore
future primary legislation may not be amended under
the power conferred by this provision.

Clause 131, again, is a common part of a Bill. It sets
out the scope of regulation-making powers in the Bill
generally and the parliamentary procedure for making
such regulations. Subsection (1) provides that regulations
made under the Bill may include
“consequential, supplementary, incidental, transitional or saving
provision”

and can make
“different provision for different purposes.”

Subsections (3) and (4) set out the parliamentary procedure
for making regulations under this legislation.

Clause 132 is also a standard clause concerning financial
provision. It simply provides that any expenditure incurred
by the Secretary of State under the Act shall be paid out
of the consolidated fund, in accordance with the Supply
and Appropriation (Main Estimates) Act 2021.

Clause 133 sets out the territorial extent of the provisions
of the Bill. It provides that while most of the provisions
in the Bill extend only to England and Wales, a small
number extend UK-wide. In addition, the bulk of the
England and Wales-only provisions—in particular, the
vast majority of part 1—will in fact apply only in
England, as they concern the health service in England
only. The following provisions, listed in subsection (2),
extend to England, Wales, Scotland and Northern Ireland:
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the renaming of NHS England in paragraphs 1(3) and
1(4) of schedule 1; the Secretary of State’s powers to
transfer and delegate functions in part 3 of the Bill; and
the carve-out of the health services safety investigations
board from any legislative provision to require disclosure
of information in clause 109.

In addition, the amendments to other legislation
made by the Bill will have the same territorial extent as
the provision that is being amended. Examples of this
include clause 120, which makes provisions about reciprocal
healthcare arrangements, and clause 85, which allows
provision to be made for the establishment of medicines
information systems. A full analysis of territorial extent
and application in the UK can be found in the explanatory
notes. In earlier sittings, we debated the consequences
of the Bill in Wales, Scotland and Northern Ireland and
any issues relating to devolution as and when they have
arisen. I suspect we may return to those issues on
Report, and that their lordships may wish to debate
them in the other place.

Clause 134 sets out when the provisions in the Bill
will come into force once it has been passed. Most of
the Bill will be brought into force on a date to be set in
regulations, as provided for in subsection (3). Again,
that is a common approach for a Bill of this type, and
allows for flexibility. While the Government are committed
to implementing the vital reforms to the health service
that are contained in the Bill, we will be able to confirm
the precise date on which provisions will come into
force when it has completed its parliamentary passage—
clearly, we cannot pre-empt Parliament. It is likely that
it will be appropriate to bring different provisions of the
Bill into force at different times.

Finally, clause 135 provides that, once passed, the Bill
may be cited as the Health and Care Act 2021. I
therefore commend these clauses to the Committee.

Dr Whitford: I appreciate that the vast majority of
consequential changes that might be made by the Secretary
of State would be minor, and most of them would apply
to England. However, I am sure the Minister will also
understand that the United Kingdom Internal Market
Act 2020, which has taken away powers over certain
aspects of public health, environmental control,
infrastructure and so on, is felt in Scotland as a direct
threat to devolution. Such clauses are therefore seen as
threatening, in that the Bill is so big that it would allow
extensive consequential amendments, particularly—as
the Minister referred to himself—under clause 131(1)(b),
which allows for

“different provision for different purposes.”

Many Opposition Members find the undefined scope
disquieting, and we have seen this extensively over the
past three years. I would therefore wish to press
amendment 114 to a Division.

Question put, That the amendment be made.

The Committee divided: Ayes 6, Noes 9.

Division No. 35]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin
Whitford, Dr Philippa

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Higginbotham, Antony

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

Question accordingly negatived.

Clauses 130 to 135 ordered to stand part of the Bill.

The Chair: That completes line-by-line consideration
of the existing clauses of the Bill, and we will now
consider new clauses. New clauses that were grouped
for debate with amendments to the Bill will not be
debated again, but if the Member who tabled the new
clause indicated in their speech that they wished to
divide the Committee, they will have the opportunity to
do so. I remind Members who wish to press a
grouped new clause to a Division that they should
indicate their intention when speaking to the clause. We
start with Government new clause 59, which was debated
yesterday.

New Clause 59

CARE QUALITY COMMISSION REVIEWS ETC OF

INTEGRATED CARE SYSTEM

“(1) Chapter 3 of Part 1 of the Health and Social Care
Act 2008 (quality of health and social care) is amended as
follows.

(2) After section 46A (inserted by section 121 of this Act)
insert—

‘46B Reviews and performance assessments: integrated
care system

(1) The Commission must, in accordance with this section—

(a) conduct reviews of—

(i) the provision of relevant health care, and adult
social care, within the area of each integrated care
board, and

(ii) the exercise of the functions of the following in
relation to the provision of that care within the
area of each integrated care board: the board; its
partner local authorities; and registered service
providers,

(b) assess the functioning of the system for the provision
of relevant health care, and adult social care, within
the area of each integrated care board (taking into
account, in particular, how those mentioned in
paragraph (a)(ii) work together), and

(c) publish a report of its assessment.

(2) The Secretary of State—

(a) must set, and may from time to time revise, objectives
and priorities for the Commission in relation to
assessments under this section, and

(b) must inform the Commission of the objectives and
priorities.

(3) The Commission—

(a) must determine, and may from time to time revise,
indicators of quality for the purposes of assessments
under this section, and

(b) must obtain the approval of the Secretary of State in
relation to the indicators.

(4) The Secretary of State may direct the Commission to revise
the indicators under subsection (3).

(5) Different objectives and priorities may be set, and different
indicators of quality may be determined, for different cases.
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(6) The Commission—

(a) must prepare, and may from time to time revise, a
statement—

(i) setting out the frequency with which reviews under
this section are to be conducted and the period to
which they are to relate, and

(ii) describing the method that it proposes to use in
assessing and evaluating the functioning of the
system for the provision of relevant health care,
and adult social care, within the area of an integrated
care board, and

(b) must obtain the approval of the Secretary of State in
relation to the statement.

(7) The statement may—

(a) make different provision about frequency and period
of reviews for different cases, and

(b) describe different methods for different cases.

(8) Before preparing or revising a statement under subsection
(6) the Commission must consult—

(a) NHS England, and

(b) any other persons it considers appropriate.

(9) The Secretary of State may direct the Commission to revise
the statement under subsection (6).

(10) The Commission must publish—

(a) the objectives and priorities under subsection (2),

(b) the indicators of quality under subsection (3), and

(c) the statement under subsection (6).

(11) For the purposes of this section—

“adult social care” means social care for individuals
aged 18 or over;

“partner local authority”, in relation to an integrated
care board, means any English local authority
whose area coincides with, or includes the whole
or any part of, the area of the integrated care
board;

“registered service provider” means a person registered
under Chapter 2 as a service provider;

“relevant health care” means—

(a) NHS care, or

(b) the promotion and protection of public health.

(12) Regulations may amend the definition of “relevant health
care” to include health care which is provided or commissioned
by a public authority (but which does not amount to NHS care).’

(3) In section 48 (special reviews and investigations), in
subsection (2), after ‘46A’ (inserted by section 121 of this Act)
insert ‘or 46B’.

(4) In section 50 (failings by English local authorities), in
subsection (1), after ‘46A’ (inserted by section 121 of this Act)
insert ‘or 46B’.

(5) In section 162 (orders and regulations: parliamentary
control), in subsection (3), after paragraph (c) insert—

‘(c) regulations under section 46B(12) (amendment of definition
of relevant health care),’.”—(Edward Argar.)

This new clause imposes a duty on the Care Quality Commission to
carry out reviews and assessments into the overall functioning of the
system for the provision of NHS Care and adult social care services
within the area of each integrated care board.

Brought up, read the First and Second time, and added
to the Bill.

New Clause 60

DEFAULT POWERS OF SECRETARY OF STATE IN RELATION

TO ADULT SOCIAL CARE

“(1) In section 7D of the Local Authority Social Services Act
1970 (default powers of Secretary of State as respects social
services functions of local authorities)—

(a) in subsection (1), for the words from ‘imposed’ to
‘2002’substitute ‘referred to in subsection (4)’;

(b) after subsection (3) insert—

‘(4) Subsection (1) does not apply in relation to a duty
imposed by or under—

(a) the Children Act 1989,

(b) section 1 or 2(4) of the Adoption (Intercountry
Aspects) Act 1999,

(c) the Adoption and Children Act 2002, or

(d) Part 1 of the Care Act 2014.’

(2) The Care Act 2014 is amended in accordance with
subsections (3) and (4).

(3) After section 72 insert—

“Default by local authority

72A Default power of Secretary of State

(1) Where the Secretary of State is satisfied that a local
authority is failing, or has failed, to discharge any of its functions
under or by virtue of this Part to an acceptable standard, the
Secretary of State may give to the local authority any directions
that the Secretary of State considers appropriate for the purpose
of addressing the failure.

(2) The directions may include provision requiring the local
authority—

(a) to act in accordance with advice given by the Secretary
of State or a person nominated by the Secretary of
State,

(b) to collaborate with the Secretary of State or a person
nominated by the Secretary of State in taking steps
specified in the directions, or

(c) to provide the Secretary of State or a person nominated
by the Secretary of State with information of a description
specified in the directions, on request or otherwise.

(3) If the Secretary of State considers it necessary for the
purpose of addressing the failure, the directions may include
provision—

(a) for specified functions of the local authority to be
exercised by the Secretary of State or a person nominated
by the Secretary of State for a period specified in the
direction or for so long as the Secretary of State
considers appropriate, and

(b) requiring the local authority to comply with any instructions
of the Secretary of State or the nominee in relation to
the exercise of the functions.

(4) So far as is appropriate in consequence of directions given
by virtue of subsection (3), a reference (however expressed) in an
enactment, instrument or other document to a local authority is
to be read as a reference to the person by whom the function is
exercisable.

(5) If directions given by virtue of subsection (3) expire or are
revoked without being replaced then, so far as is appropriate in
consequence of the expiry or revocation, a reference (however
expressed) in an instrument or other document to the person by
whom the function was exercisable is to be read as a reference to
the local authority to whom the directions were given.

(6) The Secretary of State may, for the purposes of cases in
which directions are given under subsection (3)(a), make
regulations disapplying or modifying an enactment which
confers a function on the Secretary of State in respect of a
function of a local authority.

(7) Directions under this section may require the local
authority to provide financial assistance to the Secretary of
State, or a person nominated by the Secretary of State, for the
purpose of meeting costs incurred by the Secretary of State or
the nominee as a result of the directions.

72B Default power of Secretary of State: supplementary

(1) Before giving directions under section 72A the Secretary of
State must give the local authority concerned an opportunity to
make representations about the proposed directions, except so
far as the Secretary of State considers that it is impractical to do
so for reasons of urgency.
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(2) The power to give directions under section 72A includes a
power to vary or revoke the directions by subsequent directions.

(3) Subsection (1) does not apply in relation to proposed
directions varying previous directions if the Secretary of State
does not consider the variations to be significant.

(4) Directions under section 72A must be in writing.

(5) The Secretary of State must publish—

(a) any directions given under section 72A, and

(b) the reasons for giving them.

(6) Directions under section 72A are enforceable, on the
Secretary of State’s application, by a mandatory order.”

(4) In section 125(4) (regulations and orders subject to
affirmative procedure), after paragraph (k) insert—

‘(ka) regulations under section 72A(6) (modification of
enactments where local authority functions are exercised
by the Secretary of State or a nominee);’.”—(Edward
Argar.)

This new clause would create a new power for the Secretary of State to
intervene where local authorities are failing in the exercise of functions
under Part 1 of the Care Act 2014 (adult social care) and make
consequential amendments.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 5.

Division No. 36]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Higginbotham, Antony

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

Question accordingly agreed to.

New clause 60 read a Second time, and added to the
Bill.

9.45 am

New Clause 61

CARE QUALITY COMMISSION’S POWERS IN RELATION TO

LOCAL AUTHORITY FAILINGS

“(1) The Health and Social Care Act 2008 is amended as
follows.

(2) In section 48 (special reviews and investigations), in
subsection (6) omit ‘or (3)’.

(3) In section 50 (failings by English local authorities)—

(a) in subsection (2), in the words before paragraph (a),
omit ‘subject to subsection (3)’; for subsections (3)
and (4) substitute—

‘(3A) Nothing in subsection (2) prevents a report published
under section 46(1)(c), 46A(1)(c), 46B(1)(c) or 48(4) from
specifying respects in which the Commission considers a local
authority to be failing and making recommendations to the local
authority for addressing the failure.’”—(Edward Argar.)

This new clause would remove the power of the Care Quality
Commission under section 50 of the Health and Social Care Act 2008
to give a notice of failure to an English local authority.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 5.

Division No. 37]

AYES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Higginbotham, Antony

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

NOES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

Question accordingly agreed to.

New clause 61 read a Second time, and added to the
Bill.

New Clause 62

PHARMACEUTICAL SERVICES: REMUNERATION IN

RESPECT OF VACCINES ETC

“(1) Section 164 of the National Health Service Act 2006
(remuneration for persons providing pharmaceutical services) is
amended as follows.

(2) In subsection (8A) for ‘special medicinal products’
substitute ‘any of the following—

(a) drugs or medicines used for vaccinating or immunising
people against disease,

(b) anything used in connection with the supply or
administration of drugs or medicines within paragraph
(a),

(c) drugs or medicines, not within paragraph (a), that are
used for preventing or treating a disease that, at the
time the regulations are made, the Secretary of State
considers to be a pandemic disease or at risk of
becoming a pandemic disease,

(d) anything used in connection with the supply or
administration of drugs or medicines within
paragraph (c), or

(e) a product which is a special medicinal product for the
purposes of regulation 167 of the Human Medicines
Regulations 2012 (S.I. 2012/1916).’

(3) In subsection (8D)—

(a) for ‘special medicinal products are’ substitute ‘anything
within subsection (8A)(a) to (e) is’;

(b) in paragraph (b), for ‘special medicinal products’
substitute ‘that thing,’.

(4) In subsection (8E), omit the definition of ‘special medicinal
product’.

(5) After subsection (8E) insert—

‘(8F) Where regulations include provision made in reliance on
subsection (8A)(c) or (d) and the Secretary of State considers
that the disease to which it relates is no longer a pandemic
disease or at risk of becoming a pandemic disease, the Secretary
of State must revoke that provision within such period as the
Secretary of State considers reasonable (taking into account, in
particular, the need for any transitional arrangements).’”—
(Edward Argar.)

This new clause expands a power to make regulations under section 164
of the National Health Services Act 2006 (which, among other things,
provides for circumstances in which no remuneration needs to be paid to
persons who provide pharmaceutical services in respect of products
because they are supplied by a health service body).

Brought up, and read the First time.
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Edward Argar: I beg to move, That the clause be read
a Second time.

New clause 62 adds to section 164 of the National
Health Service Act 2006, enabling regulations to be
made that would allow further products to be centrally
stocked and supplied free of charge to community
pharmacies without the need for reimbursement under
the standard NHS arrangements. This would allow
Ministers to create limited additional exemptions to the
exemptions that can already be created by the regulation-
making power introduced in 2017 for unlicensed medicines,
more commonly known as “specials”.

As was recognised in 2017, the legislative framework
for pharmaceutical remuneration established by section 164
is predicated on the basis that community pharmacies
will be reimbursed for the products they supply. Unique
conditions required the unlicensed specials medicines
amendment to be tabled in 2017 due to an unconventional
supply chain. Unusually, there was no competition and,
therefore, no incentive for community pharmacies to
seek value for money for unlicensed medicines.

Under normal conditions, a virtuous competitive
circle would encourage community pharmacies to try to
source the lowest cost product and, in doing so, force
overall prices down. The 2017 amendment allowed for
regulations to be made so that the process of sourcing
the relevant products could be by central procurement
and subsequently there could be direct supply to community
pharmacies. No such regulations have yet been made,
but the matter remains under review.

The amendment only seeks to further add, in a limited
way, to the current powers to make regulations to
provide for an exemption from the ordinary requirement
to reimburse. The only products that it will cover are
vaccines, pandemic treatments, and associated products
such as diluents and syringes. There are various reasons
why we may seek to procure centrally vaccines or products
used to treat a pandemic, for example when the typical
competitive supply chain and reimbursement arrangements
cannot be relied on, because pressures from global
demand mean that central purchasing and direct supply
to community pharmacies is critical to maintaining
continuity of supply for UK patients.

In those circumstances, if centrally purchased products,
rather than being supplied directly to pharmacies, were
sold to wholesalers, that would risk wholesalers exporting
or selling the stock at a much higher price than is
usually paid, thereby playing the market. In this example,
that would defeat the original purpose of the central
stockpile.

When supplying products directly to pharmacies free
of charge, we do not want to reimburse pharmacies
as well as purchasing the stock, as that would mean the
Government or taxpayer paying twice. Currently, as I
have indicated, the legislative framework only makes
provision for the reimbursement price of specials to
be set at zero. We are restricting those to vaccinations
and immunisations, medicinal products used for the
prevention or treatment of disease in a pandemic, and
associated products. By carving out these niche, critical—but
understandable, I hope—exceptions in the legislation
in that way, we recognise the importance of not undermining
the supply and reimbursement arrangements more
generally and broadly across the piece. Furthermore,
the legislation will also ensure that in the case of pandemic
treatments, once the disease is no longer a pandemic,

the appropriate arrangements will be put in place to
transition back to normal supply and payment
arrangements.

The new clause is important to ensure that centrally
purchased stock of essential medicines intended for
patients in England can be distributed to community
pharmacies to meet clinical need and support patient
access, whether that applies to a vaccination or treatment
in connection with a pandemic. For those reasons, I ask
the Committee to support the new clause.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to serve again with you in the Chair, Mrs Murray.
As I said yesterday, we are grateful for the Minister
writing with his explanation of this and the other new
clauses ahead of time. That was helpful.

As the Minister explained in his letter, the new clause
will simplify and safeguard the process of remuneration
where the Government centrally procures vaccines,
immunisations or products used to treat a pandemic,
as well as other listed products, replacing “special
medicinal products” under the previous legislation, in
particular when there is significant international
demand. That is very topical and we have a rich
understanding of it given the events of the past 18 months,
so it makes sense to the Opposition and we will not
dwell on it long, nor will we press the new clause to a
division. However, I seek clarity from the Minister on a
couple of issues.

In the Minister’s letter, he cited the risk of wholesalers
exporting the products or selling them at a much higher
price if they were fed into the conventional supply
chain. He characterised that as market failure. Community
pharmacies would then be claiming reimbursement from
the NHS based on the drug tariff determinations. I do
not doubt the risk of that, and it is a foreseeable one,
but am keen to hear from the Minister whether he is
able to quantify the risk or demonstrate examples in
either case. For example, during this pandemic, did that
happen at the beginning? What was the cost if that took
place? Have there been examples of profiteering preventing
necessary products from reaching the patients for which
they were intended?

In a second point, I am curious about the arrangements
put in place to transition back to normal payment
arrangements, once the disease in question is no longer
pandemic or at risk of becoming pandemic. Again, I
think we would always want restoration of normal
circumstances at the first appropriate moment. In his
letter, the Minister describes the arrangements as
“appropriate”, while the new clause reads:

“Where…the Secretary of State considers that the disease to
which it relates is no longer a pandemic disease or at risk of
becoming a pandemic disease, the Secretary of State must revoke
that provision within such period as the Secretary of State considers
reasonable”.

Given that section 164 of the National Health Service
Act 2006 also allows the Secretary of State to determine
remuneration, that feels a little like the Secretary of
State being allowed to mark their own homework. It
could leave such measures in place for as long as suits
them, rather than for as long as necessary, because the
only determination of their need sits with that person.
Will the Minister offer some reassurance that the power
is for an emergency and is exceptionally limited, and
give the Committee some comfort about the oversight
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and how Parliament perhaps will be given the chance to
challenge the Secretary of State, so that the measures
are not kept in place for any longer than necessary?

Dr Whitford: I have a small comment following on
from the hon. Gentleman, who was asking for evidence
of profiteering on specials. I was on the Committee
considering the Health Service Medical Supplies (Costs)
Act 2017 and brought the issue of specials before the
Committee. These are often personalised medicines. In
Scotland, they are produced centrally by the NHS, but
there is certainly huge evidence of profiteering on them
within NHS England, with hundreds of pounds being
charged for simple ointments. While we may not have
evidence on vaccines, evidence of profiteering on specials
is long standing.

Edward Argar: I am grateful to the hon. Lady for
helping to reduce the number of the shadow Minister’s
questions that I need to answer. The hon. Lady makes
her point well. We saw early on in the pandemic the
challenges of a globally competitive market and the
incentives and disincentives that can create around supply.
I will not go into other aspects of supplies purchased
for the NHS during the pandemic, but we have seen
what happens when a market becomes super-saturated
with demand versus a very limited supply, hence why we
believe the steps in the new clause are prudent.

The shadow Minister will be familiar with approach
in the new clause; it was used, for example, for covid
vaccines, which were centrally secured and supplied
directly to pharmacies. While we felt that supply could
be justified on the basis of conventions of statutory
interpretation that allowed us necessary flexibility in
those exceptional circumstances, we think it is appropriate
that we put such measures on a proper legal footing—
through debate and, if necessary, Division in the House—to
future-proof our arrangements. We are not trying to
radically alter NHS pharmaceutical service provision
or the payment mechanism. The aim is actually to
strengthen the legal basis, and indeed the democratic
oversight of that legal basis, through this debate in this
Committee, for scenarios in which usual supply routes
need to be bypassed.

The shadow Minister also raised a couple of other
points, mainly about the Secretary of State’s power and
Parliament’s role going forward, if I may paraphrase it
in that way. I take his point. Judgments will obviously
be based on advice from officials and legal and scientific
advisers, but to a degree it is in the nature of ministerial
accountability that there is an element of subjectivity
when the Secretary of State is obliged to make a judgment.
I appreciate the point, which I echoed in my remarks,
on the need to turn these arrangements off or transition
out of them as swiftly as possible, but we can see this
pandemic declining and coming back at various times—that
is the nature of the lifecycle of a pandemic; there are
ups and downs before it finally burns itself out—and
therefore the Secretary of State will ultimately need a
degree of discretion and subjectivity in their judgment
about the right moment, although obviously they will
take advice.

On the House’s ability to challenge that, as the shadow
Minister will possibly expect me to say, he and his
colleagues and other Members will have ample opportunity,

not only at Question Time but also, as I have discovered,
through urgent questions, which I have answered on
behalf of colleagues in the Government on occasion.
There are plenty of opportunities for Members to summon
Ministers to the Dispatch Box, or through written
questions, to challenge and to probe and hold Ministers
to account. I hope that hon. Members feel that this is a
pragmatic and proportionate measure to address something
we have identified in the course of the pandemic as
needing resolution, and in so doing to put it on a surer
and clearer statutory footing.

Question put and agreed to.

New clause 62 accordingly read a Second time, and
added to the Bill.

New Clause 1

PROHIBITION OF VIRGINITY TESTING

“(1) A person is guilty of an offence if they attempt to
establish that another person is a virgin by making physical
contact with their genitalia.

(2) A person is guilty of an offence if they provide another
person with a product intended for the purpose, or purported
purpose, of establishing whether another person is a virgin.

(3) A person is guilty of an offence if they aid, abet, counsel or
procure a person to establish that another person is a virgin by
making physical contact with their genitalia.

(4) No offence is committed by an approved person who
performs—

(a) a surgical operation on a person which is necessary for
their physical or mental health; or

(b) a surgical operation on a female who is in any stage of
labour, or has just given birth, for purposes
connected with the labour or birth.

(5) The following are approved persons—

(a) in relation to an operation falling within
subsection (4)(a), a registered medical practitioner;
and

(b) in relation to an operation falling within subsection (5)(b),
a registered medical practitioner, a registered midwife
or a person undergoing a course of training with a
view to becoming such a practitioner or midwife.

(6) There is also no offence committed by a person who—

(a) performs a surgical operation falling within
subsection (4)(a) or (b) outside the United Kingdom;
and

(b) in relation to such an operation exercises functions
corresponding to those of an approved person.

(7) For the purpose of determining whether an operation is
necessary for the mental health of a girl it is immaterial whether
she or any other person believes that the operation is required as
a matter of custom or ritual.

(8) This section applies to any act done outside the United
Kingdom by a United Kingdom national or resident.

(9) A person who is guilty of an offence under this section is
liable, on summary conviction, to imprisonment for a term not
exceeding 12 months, to a fine, or to both.

(10) The court must refer the case of any person guilty of an
offence under this section who is subject to statutory professional
regulation for investigation by the relevant regulator.”.—(Alex
Norris.)

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.
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The Chair: With this it will be convenient to discuss
new clause 2—Prohibition of hymenoplasty—

“(1) A person is guilty of an offence if they undertake a
surgical procedure for the purpose of re-attaching membrane
tissue, creating scar tissue or otherwise attempting to re-create
the hymen in the vagina of a patient.

(2) A person is guilty of an offence if they advertise the service
of hymenoplasty or any service that purports to ‘re-virginise’ or
otherwise re-create or re-attach the hymen of a patient by way of
surgical procedure.

(3) A person is guilty of an offence if they aid, abet, counsel or
procure a person to undertake a surgical procedure for the
purpose of re-attaching membrane tissue, creating scar tissue or
otherwise attempting to or re-creating the hymen in the vagina of
a patient.

(4) This section applies to any act done outside the United
Kingdom by a United Kingdom national or resident.

(5) A person who is guilty of an offence under this section is
liable, on conviction, to imprisonment for a term not exceeding
5 years.

(6) The court must refer the case of any person guilty of an
offence under this section who is subject to statutory professional
regulation for investigation by the relevant regulator.”.

Alex Norris: I want to speak to new clause 1 in my
name and seemingly in the name of half the House.
With pleasure, we have reached the new clauses. A
central theme runs through the new clauses that my
colleagues and I have tabled. If the Government are
adamant that now is the time for this Bill, and we have
well-established issues with that, then given the significant
and growing challenges facing health and social care in
this country we really ought to put things in the Bill that
will make a difference. Too much of what we have
discussed over the previous 18 sessions—give or take—has
been about structures and moving things around; this is
fundamentally likely to make little to no difference on
the frontlines to practitioners or the people that we
work for. These new clauses, and the new clauses in
general, seek to try and redress that balance and put
things in the Bill that will make an impact in this
country.

10 am

If we look at the amendment paper, new clauses 1
and 2 have very broad support across parties—all parties
are represented there. It would be safe to say that all
schools of thought politically, and certainly within women’s
issues, are represented on the order paper as well. I will
not make a judgement about who is the most left-wing
or right-wing Member in this place, but we span the
breadth. That is an interesting sign of the strength of
feeling here; I hope that the Minister has taken this
clear signal as to how strongly hon. Members feel about
this issue, and how urgent the need is to act now,
whether through these new clauses or an alternative—if
the Minister has one up his sleeve. It is time for action
on this.

These clauses deal with what I hesitate to call practices:
I would not want to give them the legitimacy of saying
that they are medical practices—they are practices of
abuse. First, they deal with virginity testing: so-called
examinations to establish if a woman has ever had sex
before. Secondly, they deal with hymenoplasty: a so-called
procedure to reattach tissue to recreate the hymen in a
woman’s body. If those sound like grim processes, that
is because they are exceptionally grim processes. They
are practices of abuse.

Starting with new clause 1, in relation to so-called
virginity testing; the Royal College of Midwives says,

“We are clear that virginity testing is a violation of women’s
and girls’ human rights. In addition to being wholly indefensible
and offensive, there is no medical benefit to virginity testing, and
it is in any event not possible to conclude through an examination
of the hymen whether or not a woman or girl is a virgin (even if
such an examination was justifiable).”

Of course, I am sure we are all united in thinking that
such examinations are not justifiable. This is also a
global issue; the World Health Organisation is one of
many who call the practice a violation of human rights,
which can cause incredible harm to its victims, physically,
psychologically and socially. I hope that we take the
opportunity today to add it to the Bill so that it will be
outlawed when this Bill has finished its journey. Perhaps
we can make further commitments for it to be considered
as what it actually is when the victim is under 18—child
abuse.

There are other issues, of course, relating to this
practice. Making it an offence alone is unlikely to
eliminate it entirely; if someone is the type of person
who is willing to find ways to inflict this sort of harm on
another, they will likely seek other ways to do so.
However, this will help us to build a more comprehensive
response, and it would be a very strong first step in
sending a clear message that this is unacceptable behaviour.

Turning to new clause 2 on hymenoplasty: according
to the Royal College Obstetricians and Gynaecologists,

“There is no reason why either virginity testing or hymenoplasty,
or any other procedure under a different name that seeks to
reconstruct or repair the hymen, would need to be carried out for
medical purposes. Both are harmful practices that create and
exacerbate social, cultural and political beliefs that a women’s
value is based on whether or not she is a virgin before marriage.”

Again, these are serious practices with no medical benefits;
nor do they work in service of the goal that they are
supposedly pursuing. I am conscious that, particularly
with hymenoplasty, the scale of the issue is unclear, so
once again, a wider response will be needed. However, I
strongly share the views of the many groups who believe
the Government are overcomplicating this issue. I know
that the Government’s preferred course of action on
hymenoplasty is to convene an expert panel. However, I
have struggled to find—the Minister may have views on
this—a likely participant in that panel; whether it is the
Royal College of Obstetricians and Gynaecologists, the
Royal College of Midwives, or any third sector organisation
that works in this space. Any of those bodies that are
likely to be on that expert panel are already strongly of
one voice—there is absolutely no disagreement between
those experts. They all agree that such practices should
be outlawed, particularly hymenoplasty, because there
is no good reason for them. There is no medical benefit—
hymenoplasty does not even fit its perceived purpose—but
even if it did, it is an abusive practice against women,
and that is all that matters. Women must have ownership
of their own sexual and reproductive health and these
amendments are an important part of ensuring that.

No doubt there will be, as an important part of the
legislative process, questions about whether the Bill is
the best way to do that. I think that all members of the
Committee are only in service of a goal here, rather
than in service of a particular clause in the Bill, so if
there is a better way, we are all ears. However, I do not
think that the substantive point—that it is time for
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action on this issue—is in dispute now. So I hope to
hear from the Minister that the Government are ready
to move on this issue-

Dr Whitford: I rise to support new clauses 1 and 2.
Although this issue would be within the devolved space,
as a doctor, I think that any practice that is in essence
being called a medical practice but is not for the benefit
of the patient is unjustifiable. I have to say, I think that
extends to X-raying child refugees’ teeth or exposing
their limbs to radiation for no clinical reason; I find that
unjustifiable. The difference with what these two new
clauses deal with is that both involve absolute violation
of women and girls, and therefore they are way beyond
what we would discuss in other spheres. Although these
measures would not apply in Scotland, they are about
things that are indefensible, as are other practices that
we have heard about, such as female genital mutilation,
and so on, which some have tried to disguise as cultural,
religious or other practices. Therefore, I totally support
the principle and the idea behind these new clauses.

Edward Argar: While, on occasion, there has not been
unanimity in this House, I share the sentiments expressed
by the hon. Lady and the shadow Minister, the hon.
Member for Nottingham North.

I am grateful, first to my hon. Friend the Member for
North West Durham (Mr Holden) for his private Member’s
Bill on this issue, which originally raised it, and I am
also grateful to the shadow Minister. I do not always
say that about some of his amendments, but I am
grateful to him and his colleagues for tabling this new
clause, which gives us the opportunity to debate this
issue in Committee. I am aware of the work that my
hon. Friend has done to raise the issue and I know how
strongly the shadow Minister feels about it as well.

First, I want to reassure the Committee that safeguarding
vulnerable women and girls is a key priority for the
Government, which is why on 21 July we announced
our commitment to ban virginity testing in the Home
Office-led tackling violence against women and girls
strategy, so I think we are of one mind on the principle.
I will talk a little bit about the mechanism, the drafting
and similar, but it is fair to say that we are of one mind
on the principle here. Such tests are, as the shadow
Minister said, a violation of human rights and are
clearly known to have an adverse and long-term impact
on women and girls’ physical, psychological and social
wellbeing.

New clause 1, which the shadow Minister tabled and
spoke to, gets to the very heart of what we intend to do
with regard to virginity testing: ban it. I wholly agree
with the spirit of new clause 1; however, I fear that we
cannot accept it as drafted. There are several reasons
for that, which I will outline. Nevertheless, I hope that
in my opening remarks I have reassured him that we are
of one mind on this issue, and I will set out the next
steps.

By way of further reassurance, may I also say to the
Committee that the Government have clear plans to
introduce our own legislation, at the appropriate moment
and at the nearest opportunity, to criminalise virginity
testing? There is work to be done on the drafting and, as
the shadow Minister would expect, through discussions
within Government. However, I can put on the record
in this Committee that it is absolutely our intention to
legislate in this space.

While the wording of that legislation will differ slightly
from the wording of the new clause, I want to reassure
the shadow Minister and other Members that the policy
intent and policy outcome will be exactly aligned.
Parliamentary drafting is not only an art but a significant
skill, and a very technical one. Therefore, we are utilising
the best drafting we have available to see how we might
achieve the outcome in the appropriate way, subject to
cross-Government approvals.

I will also say that the Government absolutely share
the shadow Minister’s concerns about how virginity
testing is essentially driven by a repressive approach to
female sexuality and is a form of violence against
women and girls that must be eradicated.

Our concerns about the drafting of the new clause
include that it does not specify where in the United
Kingdom the offence would apply. It is unclear whether
the offence would apply in each of the four nations of
the United Kingdom or in England only. That is a
drafting technicality, but we think that clarity is important.
We are in the process of seeking four-nation-wide agreement
on virginity testing in each of the nations, and we are
working through options on what that might look like,
reflecting our shared view that virginity testing has no
place in any part of our United Kingdom, and that the
safety of women and girls is paramount wherever they
are in the four nations.

Another concern about the drafting is the inclusion
of defences. The new clause would provide that in
certain circumstances, such as in the course of a surgical
procedure undertaken by an appropriate medical
professional, an offence would not be committed. The
Department’s internal review of virginity testing and
hymenoplasty found that virginity tests have no clinical
or scientific merit, as the hon. Member for Nottingham
North said. There is no reliable way to establish virginity,
nor is there any clinical reason to know if a woman or
girl is a virgin. As such, we are clear that there is no
clinical reason for such an examination or operation to
be carried out, and we therefore question the legitimacy
of including such a defence in the new clause.

I have set out some of the key drafting challenges in
the new clauses and I hope that I have given a flavour of
the Government’s thinking. The drafting detail of our
policy approach is being carefully considered, with the
safety of vulnerable women and girls as our guiding
principle. The hon. Gentleman may be reassured that
the spirit and policy intention of the new clause will be
reflected in future legislation as swiftly as we can draft it
and secure agreement to bring it forward.

New clause 2, which was tabled by my hon. Friend
the Member for North West Durham and supported by
the hon. Member for Nottingham North, seeks to ban
hymenoplasty in the United Kingdom. While the
Government share the concerns underpinning the new
clause—that hymenoplasty is driven by a repressive
approach to female sexuality and closely associated
with virginity testing, so it is right that we debate the
new clauses together—we also have concerns about
timing and process.

After the Department of Health and Social Care
conducted an internal review of virginity testing and
hymenoplasty, the Government announced in the tackling
violence against women and girls strategy that they
would convene an expert panel to explore the clinical
and ethical aspects of the procedure in more detail. The
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Government’s primary concern after the initial review
was that there was no clearly defined consensus on
whether hymenoplasty should be banned. As a Minister,
I will not go as far as the hon. Member for Nottingham
North while a review has been commissioned, or comment
on what that review might say in detail. Arguments have
been made on both sides. The hon. Gentleman has a
clear view, and he may suspect he knows what my view
is, but it is right to allow the expert panel to do its work
swiftly and clearly and to use it as our evidence base.

It is fair to say that the overwhelming majority of
stakeholders are clear that hymenoplasty perpetuates
harmful myths about virginity and could constitute a
form of violence against women and girls. Concerns
have been expressed about whether banning the procedure
could push the practice underground. It is important
that the expert panel bottoms out those arguments and
gives us a clear basis for proceeding. My challenge with
the new clause is simply a matter of timing: it is important
that we have the report from the expert panel.

To ensure balance and impartiality, the expert panel
is co-chaired by Professor Sir Jonathan Montgomery
and Dr Pallavi Latthe, both of whom are well respected
in their areas of expertise. Both have extensive experience
in this area of health ethics, and it is important that we
let them do their work and then consider what they say.
We will consider their recommendations as soon as they
are brought forward, and I hope that will happen swiftly.

The recommendations will need to be fair, objective
and based on evidence, so I hesitate to go beyond that in
expressing a view on the substance of the new clause
until I have that expert panel report before me. It will be
presented for Ministers’ consideration, and I assure the
hon. Gentleman—I can see where he might go with
this—that the intention is to publish it before the Christmas
recess. It is a swift piece of work. We will consider the
report and, depending on its contents, bring forward
legislation if or as appropriate, considering everything
it contains in the context of vulnerable women and
girls’ safety.

10.15 am

I hope that I have given the Committee a clear
rationale for why, although we are entirely aligned on
the new clause’s policy objectives and intent, there are a
number of drafting and other factors that we need to
work on a little. However, I am hopeful that in short
order we will be able to bring forward legislation and
clauses that will be satisfactory to both sides of the House.

Alex Norris: Let me come back briefly on a couple of
issues. First, I am grateful for the contribution of the
hon. Member for Central Ayrshire and, in particular,
her point about non-medical practices dressed up as
medical practices. That is a particularly insidious way to
inflict abuse on another person, and I completely agree
with her that that is an absolute violation—it is as
totemic as that.

We will all have taken great encouragement from the
Minister’s response. I am grateful for that. I associate
myself with the comments he made about the hon.
Member for North West Durham—I should have said
that in opening. Between us, we will ensure that he sees
a copy of the proceedings, and he can take great
encouragement from what the Minister said.

It was particularly welcome to hear that the Government
intend to legislate in this space, with the intent for that
to be at the earliest opportunity. That is good news, and
the Opposition will support them in that process. I
gently say—I know he enjoys these exchanges—that we
are currently considering primary legislation, so this is
definitely the earliest opportunity. If there are moments
for the Government to revisit this issue on Report or in
the other place, he will find colleagues very welcoming
of that.

I do not want to shatter the consensus that has grown
by dividing the Committee, so I do not intend to press
either new clause to a Division. However, on new clause 2,
we will look at what the expert panel says. I will be
interested to see the divisions in opinion—I have not
been able to find them. We look at these things on their
merit, but the commitment to see the report before
Christmas was welcome and will give great heart to
campaigners in this space. The Opposition look forward
to seeing the proposals and will be keen to support
them if they can achieve the goals that we seek. I beg to
ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 3

ANNUAL PARITY OF ESTEEM REPORT: SPENDING ON

MENTAL HEALTH AND MENTAL ILLNESS

“Within six weeks of the end of each financial year, the
Secretary of State must lay before each House of Parliament a
report on the ways in which the allotment made to NHS England
for that financial year contributed to the promotion in England
of a comprehensive health service designed to secure
improvement—

(a) in the mental health of the people of England, and

(b) in the prevention, diagnosis and treatment of mental
illness.”—(Justin Madders.)

This new clause would require the Secretary of State for Health and
Social Care to make an annual statement on how the funding received
by mental health services that year from the overall annual allotment
has contributed to the improvement of mental health and the
prevention, diagnosis and treatment of mental illness.

Brought up, and read the First time.

Justin Madders: I beg to move, that the clause be read
a Second time.

The Minister referred to my longevity in post, which
gives me the advantage of having had this debate with
him previously. That does not make it any less important;
in fact, the subject has only risen in importance in the
intervening period. That is why the Opposition were
pleased to put our name to the new clause, which was
tabled by the hon. Member for Newton Abbot (Anne
Marie Morris).

In March, the Centre for Mental Health reported:

“There are…many areas where parity of esteem has not yet
been realised. Mental health problems account for 28% of the
burden of disease but only 13% of NHS spending.”

Parity of esteem is the principle by which mental health
must be given equal priority to physical health. Many of
us assumed that it had always been there, but debates
have gone on over the years and, as that figure suggests,
it is still some way from being achieved. The founding
National Health Service Act 1946 spoke of a comprehensive
health service, securing the improvement of both physical
and mental health, and the National Health Service
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[Justin Madders]

Act 2006 said the same. That principle was enshrined in
the Health and Social Care Act 2012—at least, the parts
of it that remain.

In operational terms, the Government require NHS
England to work for parity of esteem for mental and
physical health through the NHS mandate. However,
there are reports that this requirement falls down at a
local level. Certainly as a constituency MP, I have a
whole range of stories of people not being able to
access treatment in a timely manner, or being pushed
around the system with very little effect and discharged
from care before it was appropriate, with consequences
we can all imagine. It is difficult to overestimate how
challenging that is, not just for the individuals, but for
the local commissioners when they face competing pressures.

We are not suggesting that the 20% to 30% gap
should be closed entirely, but we should be looking to at
least get on the road towards delivering true parity.
There was a missed opportunity earlier in this Bill when
we suggested that one of the mandated positions on the
integrated care board should be a mental health
representative. Should that have been accepted, the
ambitions behind the new clause would have been much
easier to achieve. It is about not just getting on the road
to financial parity, but actually changing the culture so
that disparities can be addressed. It does sometimes
seem that mental health is the Cinderella service: the
one that gets cut first at the expense of the more visible
services where people, understandably, can see if a
particular service is shut down.

It should go without saying that it is part of the
Secretary of State’s normal duties to promote mental
health care, but that is something that has been sadly
missing. While we do not want to get into an exact
science on spending, we do think that much more can
be done in terms of delivery and outcomes. Looking at
some of the hard facts, it is clear how far we have to
travel. One in four mental health beds has been cut since
2010; just last year, 37% of children referred by a
professional to mental health services were turned away.
That is a shocking statistic, and I am sure most Members
will have similar stories from their own constituencies
of people in desperate need of help—young people
whose entire lives could change by getting the right help
at the right time, but who are not able to access services
despite there being an obvious clinical need.

That must change. We need parity to mean something
in practical terms. We hope that the new clause would
create a shift in culture by requiring the Secretary of
State to lay a report before Parliament addressing whether
the aim of parity of esteem has been delivered.

Dr Whitford: The shadow Minister speaks about
people who have been referred to mental health support
but are not able to get it. Is there not a need to be
moving that further upstream? Young people in particular
struggle to access child and adolescent mental health
services, and often that is because there is not resilient
support within schools and there is no counselling at an
early point when they are struggling that might mean
they do not need to go to a specialised service. As there
is none of that, their mental health may deteriorate
until the only option is to join a long queue to attend a
hospital unit. Therefore, should we not shift to looking

at wellbeing—both physical and mental wellbeing—and
the resilience of children and young people who have
suffered over the past 18 months?

Justin Madders: I am grateful for the intervention—that
is a very fair point. I recently spoke to a CAMHS
worker who made that very point. One of their frustrations
was that problems were not being addressed by early
interventions, which only stores up more difficulties for
later. Again, that is a symptom of the fact that we do
not have parity of esteem, because early interventions
can ultimately make a huge difference. We would like to
see better access to services and appropriate waiting
times being established for a wider range of mental
health services, so that people with mental health problems
know the maximum time for treatment, as is the case for
people with physical health problems. I know the
Department has been consulting on that fairly recently,
and we think it would be a step change in how we assess
and prioritise mental wellbeing.

Parity of treatments is required. Psychological therapies
that are approved and recommended by the National
Institute for Health and Care Excellence should be
delivered as per the NHS constitution, and they should
be put on a par with NICE-approved drugs. People
need 24/7 access to mental health teams. The A&E
presentations that we hear so much about have to be
considered—that is probably not the optimum way to
deal with such issues. There is a whole range of matters
that really could make a practical difference in delivering
parity of esteem, and we think that the report proposed
in the new clause would be a way to drive through some
of those changes.

I will not push for a vote on new clause 3, but we
wanted to highlight the urgent need for more support
for mental health services throughout the UK. Hopefully,
the Minister will at least acknowledge that more needs
to be done in this area.

Edward Argar: I welcome the spirit in which the
shadow Minister brings this issue to the Committee. He
is right to highlight not only the words “parity of
esteem” but what they mean in practice, the importance
of mental health services—particularly after the past
year and a half with the rise in people suffering from
mental health problems—and the challenges posed every
day to our mental health services, irrespective of the
pandemic. I suspect that throughout their time in this
place, all Members present will have had multiple pieces
of constituency casework relating to this issue, and
particularly to CAMHS.

It is absolutely right that the shadow Minister has
focused our debate on ensuring that mental health
services are sufficiently funded to improve access, care
and outcomes for patients. We know that, historically,
mental health services under successive Governments
have not received the same level of funding as NHS-funded
services for physical health. By virtue of section 1(1) of
the National Health Act 2006, which was inserted by
the Health and Social Care Act 2012, the Secretary of
State has a “duty to promote comprehensive health
service” in England
“designed to secure improvement—

(a) in the physical and mental health of the people of England,
and

(b) in the prevention, diagnosis and treatment of physical and
mental illness.”
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Although there may be many things in the 2012 Act that
I suspect Opposition Members do not agree with, I
suspect they will agree with that clear objective. Given
what the shadow Minister said, I am sure they do.

In line with that duty the Secretary of State, through
the NHS mandate, ensures that NHS England must
seek to treat mental health with the same urgency as
physical health. That is monitored through three metrics:
mental health services’ real-term expenditure growth,
the number of people accessing Improving Access to
Psychological Therapies services, and the number of
children and young people accessing NHS-funded mental
health services. The Secretary of State has a legal duty
to keep under review the progress in meeting mandate
objectives. NHS England and NHS Improvement provide
reports on the above metrics for the Government’s
review on a regular basis, and they have governance
mechanisms in place to monitor both mental health
spend and service delivery.

10.30 am

NHS England and NHS Improvement also require
that local CCGs and, in future, ICBs once they become
operational will ensure that local funding for mental
health grows at least in line with the growth in their
overall funding allocations. That is referred to as
the mental health investment standard, as set out
in NHS England and NHS Improvement’s planning
guidance.

The mental health dashboard, published by NHS
England quarterly, includes information on the number
of CCGs meeting the mental health investment standard.
I am pleased to say that in 2020-21 all CCGs met that
standard. Funding for mental health, including learning
disability and dementia, across local CCGs and NHS
England’s specialised commissioning reached £14.3 billion
in the financial year 2020-22, up from £13.2 billion in
2019-20. Under the NHS long-term plan, mental health
services, excluding learning disability and dementia, are
set to continue to receive a growing share of the NHS
budget, with funding to grow by at least £2.3 billion a
year by 2023-24.

Those commitments to growth in future funding
support for our mental health service transformation
ambitions set out in the long-term plan, alongside the
reporting and accountability arrangements that we already
have in place, are sufficient measures in terms of process
in the context of the current time, but of course I share
the shadow Minister’s underlying sentiment that whatever
progress has been made, there is always more that we
can and should do in this space. It is not just about the
inputs but the outputs and the service that people
experience, so I share his sentiments.

We are in no way complacent and will not rest on our
laurels. We will always be happy to consider how we can
make further non-legislative improvements to the existing
arrangements to make them more effective and to deliver
the service that we all want to continue to see delivered
and improved for our constituents. I am grateful that he
does not intend to press the amendment to a Division. I
suspect that on Report we might further debate mental
health services in this country, and rightly so, but I hope
I have reassured him that we continue to take this
extremely seriously, and I share his sentiment about the
need to keep a clear focus on the issue.

Justin Madders: I am grateful for the Minister’s
comments. If the investment standard is being met
across the board, perhaps it is the investment standard
that needs looking at rather than the services themselves.
We are all aware that there is a lot more to do in this
area. As the Minister rightly says, no doubt we will
return to it, so I beg to ask leave to withdraw the
clause.

Clause, by leave, withdrawn.

New Clause 5

SUPPORT PROVIDED BY THE NHS TO VICTIMS OF

DOMESTIC ABUSE

“(1) Each Integrated Care Board must—

(a) assess, or make arrangements for the assessment of, the
need for support for victims of domestic abuse using
their services;

(b) prepare and publish a strategy for the provision of
such support in its area;

(c) monitor and evaluate the effectiveness of the strategy;

(d) designate a domestic abuse and sexual violence lead;
and

(e) publish an annual report on how it has discharged its
duties relating to the provision of services to victims
of domestic violence under the Care Act 2014.

(2) An Integrated Care Board that publishes a strategy under
this section must, in carrying out its functions, give effect to the
strategy.

(3) Before publishing a strategy under this section, an
Integrated Care Board must consult—

(a) any local authority for an area within the relevant
Integrated Care Board’s area;

(b) the domestic abuse local partnership board appointed
by the local authority for an area within the relevant
clinical commissioning group’s area under section 58
of the Domestic Abuse Act 2021; and

(c) such other persons as the relevant local authority
considers appropriate.

(4) For the purposes of subsection (4), “local authority”
means—

(a) a county council or district council in England; or

(b) a London borough council.

(5) An Integrated Care Board that publishes a strategy under
this section—

(a) must keep the strategy under review;

(b) may alter or replace the strategy; and

(c) must publish any altered or replacement strategy.

(6) The Secretary of State may by regulations make provision
about the preparation and publication of strategies under this
section.

(7) The power to make regulations under subsection (7) may,
in particular, be exercised to make provision about—

(a) the procedure to be followed by an Integrated Care
Board in preparing a strategy;

(b) matters to which an Integrated Care Board must have
regard in preparing a strategy;

(c) how an Integrated Care Board must publish a strategy;

(d) the date by which an Integrated Care Board must first
publish a strategy; and

(e) the frequency with which an Integrated Care Board
must review its strategy or any effect of the strategy
on the provision of other provision in its area.

(8) Before making regulations under this section, the Secretary
of State must consult—
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(a) all Integrated Care Boards; and

(b) such other persons as the Secretary of State considers
appropriate.”—(Alex Norris.)

This new clause would require Integrated Care Boards to publish a
strategy for the provision of support for victims of domestic abuse using
their services and designate a domestic abuse and sexual violence lead.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

For Opposition Members in Committees of this type,
as we assemble the issues that we prioritise in proceedings,
we have to be a bit of a magpie and pinch things along
the way, so I want to recognise that this new clause is
pinched from the hon. Member for Newton Abbot. I
am grateful to her for tabling this and for the level of
thought that she put into the amendment, which is a
very good one.

Earlier in the proceedings, we discussed integrated
care board plans and their responsibility to engage with
the Domestic Abuse Commissioner. I was grateful for
the commitments that the Minister made. There was a
common understanding that the health and social care
system has a crucial role in both preventing and tackling
domestic abuse and in supporting victims and survivors.
That sounds self-evident, but we are not in that position
in this country yet, and we could do much better. I hope
we can build on that consensus with the new clause,
which requires integrated care boards to publish a strategy
for the provision of support for victims of domestic
abuse using their services and to designate a domestic
abuse and sexual violence lead.

I will not repeat the arguments that I made earlier
regarding the scale of domestic abuse, but it is worth
reiterating top lines, particularly the global statistics
from the World Health Organisation, which show that
30% of women have experienced some form of physical
and/or sexual violence by an intimate partner in their
lifetime. In this country it is one in four, so it is of a
similar order of magnitude. The Government’s own
estimate is that it costs health services £2.3 billion
annually. A common refrain from the sector, with which
I meet a lot, as I did before coming to this place,
concerns the impact it could make with a fraction of
that money if it was put into statutory services or the
services that it provides. We should think about that
investment model.

In discussing the new clause, I want to take the
opportunity to cover something that we have not previously
considered, namely domestic abuse, which tends to be
against women but also concerns people with disabilities.
According to Stay Safe East, disabled people and, most
specifically again, disabled women, experience higher
rates of domestic abuse than those who do not have
disabilities. Abuse against women with disabilities is
likely to be more violent and to happen over a longer
period before the victim discloses it or can access help.
The really sad thing is that if the victim––who is living
with a disability––is not heard, there is a significant risk
that they will then be sent home by the system to be
cared for, in the very loosest sense, by their abuser.
None of us would want that but it is the sort of thing
that happens at the moment because we do not have a
strong enough grip. I hope that we can use the new
clause and the Bill generally to take more active steps to
address that problem.

There is clearly a significant need for specialist domestic
abuse services, which are crucial to enable women’s
recovery in particular. Often, such services take on the
work of statutory services and provide vital advocacy
for women facing health exclusion, particularly in respect
of services supporting black and minoritised women. It
came out strongly in the debate on what is now the
Domestic Abuse Act 2021 that we need specific and
specialised services for those who are at greatest risk of
being excluded. We did not quite get there in those
provisions. I confess to using every legislative and
parliamentary opportunity to keep pushing at this because
it is really important and we can do much better.

We know that medical staff receive some training in
adult safeguarding and, in a few hospitals, even on
domestic abuse and sexual violence. But the skills and
time to communicate with people with, say, learning
disabilities or cognitive issues, with deaf survivors or
with very elderly people who might be less likely to
disclose personal information are not always available,
and certainly not universally. The new clause seeks to
put the onus on the integrated care system to get
organised around this, to specialise and to prioritise it.
It should be a priority across the system.

Dr Whitford: Does the hon. Gentleman think that we
also have a job to do socially in reducing the stigma? I
have worked in casualty departments and as a surgeon
facing women who had clearly been abused but were
standing or lying there making excuses for their abuser
and saying why it was their own fault. As well as women
with disability, there are women with insecure immigration
status or insecure financial status who have no money
of their own and feel that they have nowhere to go. I
support the principle here, but we have a much bigger
job to do around domestic abuse, which is endemic
across the UK.

Alex Norris: I am very grateful to the hon. Lady for
that intervention and completely agree with everything
she said. For my part, and that of many of our colleagues,
our way to tackle all those different barriers is to seek to
put this in every bit of legislation. Most domestic
legislation touches on these issues.

What is pertinent to this debate is thinking about the
barriers to reporting. One barrier is the fear of not
being believed. Of course, there is a bigger fear around
prosecutions, which the Minister took a personal interest
in when he was a Justice Minister, but it is clear from the
evidence that we are not making enough progress. We
have heard lots of positive sounds from the Government
but no concrete proposals for change. We could do
much better there.

On the barrier of not being believed, one way to
create a better environment for a survivor to disclose
what has happened to them is by their knowing that the
person they are talking to in that healthcare setting has
had training and works in a system that prioritises the
safe disclosure of abuse. That would do a lot to build
confidence. On the hon. Lady’s point about migration
status, it is important that we talk about that. It was a
key theme in the Domestic Abuse Act. There must be
safeguards in place so that the disclosure of abuse
trumps immigration status. The practitioner that they
work with must be someone whose role is to help them
address those issues, not someone who will be speaking
to the Home Office. That first knock on the door will be
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someone trying to help them deal with the abuse and its
impact on their life; it will not be from someone trying
to resolve their migration status. That is an important
principle.

Returning to the new clause, meeting with a professional
social worker who ought be trained in assessing risks,
including domestic abuse, might be the significant moment
that an older or disabled person discloses domestic or
other abuse. If given time and asked skilful questions in
a safe environment, the person may disclose or express
their fears, knowing they can do so in a protect manner.
But across the country, such interventions are not falling
into place on their own.

Women’s Aid’s data shows that in 2019-20, no refuge
services responding to its survey were commissioned by
their CCG, and just 10% of community-based services
were. This is a multi-agency issue. I fought very hard to
persuade the hon. Member for South Derbyshire
(Mrs Wheeler) when she was Housing Minister that
there ought to be investment and support going into the
services through local government. She took that on,
which was a good thing. Local authorities alone cannot
tackle this issue. The picture that emerges from the
evidence is that health agencies are not delivering as
they ought to.

To be clear on what our modest ask is, subsection (1)
states that each board must

“assess, or make arrangements for the assessment of, the need for
support for victims of domestic abuse using their services”.

That is pretty basic. Following that, it must prepare a
strategy, monitor that strategy and have an annual
report on it, but particularly, under paragraph (d), it
must

“designate a domestic abuse and sexual violence lead”,

because we know that in organisations such as the
police or health organisations, where they have designated
such a person, that person has been impactful. Those
are pretty basic requirements. On many occasions the
Minister has said that the point of the system is to be a
permissive one and to let local areas shape services in
the interests of their population, depending on the
challenges they face; but the reality is that this problem
is in every community, and we ought to be clear to ICBs
that we expect this kind of activity. Subsection (3)
includes a modest ask for consultation, which is reasonable
and desirable.

Women in particular, and all our communities,
desperately need this issue to be given deliberate focused
attention. There is a high degree of consensus on it, but
that does not lead to action frequently enough. The
appointment of a Domestic Abuse Commissioner, which
we have discussed, was a welcome step, but from a
health and social care perspective we need to do more in
the system. At the moment, that is not happening. That
is not because I think that commissioners, leaders and
decision makers do not think it is important, but they
have an awful lot on. This can be a hidden crime that
goes on behind closed doors, and as such drops down
the list of priorities because of the urgent pressures on
them; but we cannot let it go. As well as the leadership
that we try to display on a national scale, we must do
more to encourage this on a local scale. In this case, that
is in the strategies and plans of the ICBs. We should
make sure that happens.

To conclude—this is in the same vein as what I said
when we debated new clauses 1 and 2—we should in our
remaining time seek to put in the Bill things that will
change people’s health outcomes, and outcomes in life
more generally. New clause 5 is one of those things, so I
hope the Government are in listening mode.

10.45 am

Edward Argar: I put on record my gratitude to my
hon. Friend the Member for Newton Abbot and to the
hon. Member for Nottingham North for enabling this
discussion to take place in Committee today. I find
myself in deep agreement with the idea that the NHS
can play a vital role in protecting vulnerable people and,
as part of that, it must have strategies and processes in
place for supporting victims of domestic abuse, sexual
violence and other forms of harm.

The hon. Gentleman was kind to refer to my stint at
the Ministry of Justice, when as Victims Minister I took
a close interest in this issue with Dame Vera Baird, the
former Member for Redcar, in her role as Victims’
Commissioner—I pay tribute to her—and with the
Minister of State, Ministry of Justice, my hon. Friend
the Member for Louth and Horncastle (Victoria Atkins).
My hon. Friend and I worked on the early stages of the
Domestic Abuse Act 2021, and she saw that work
through—I had moved to this role by then—before
receiving a well-deserved promotion. I took a close
interest in this issue when I was in the MOJ, and hon.
Members from across the House will have found that it
is not forgotten or left behind; we always reflect on it
and see how we can continue to play a part when in
other roles.

The hon. Member for Central Ayrshire was right to
highlight the challenges that many people feel. The
stigmas are completely unjustified, but people feel them
because of the nature of the abuse and the controlling
and coercive behaviour to which they have been subjected.
When I was at the MOJ, I discovered the limitations of
legislation in this space. We can and should legislate in
certain areas, but a lot of this is about how services
work on the ground, how we talk about this as a society,
and how we break down the stigmas. One of the key
things that I took away from my time at the MOJ was
that tackling domestic violence and abuse is not just the
responsibility of the justice system or the NHS; it is our
responsibility as a society. I hope I can reassure the
shadow Minister. On some areas, we tend to find ourselves
in agreement rather more than is perhaps good for
either of our political careers, but on this I entirely
share his sentiments.

Turning to new clause 5, I hope to reassure the
Committee that placing in the Bill a formal duty on
ICBs to develop a separate strategy is unnecessary and
not the best approach, but I hope the Committee will
allow me to expand on my reasoning. There are
already several duties on CCGs to consider the needs of
victims of violence, including victims of domestic abuse,
through the joint strategic needs assessment process.
CCGs must respond to identified needs through health
and wellbeing strategies. The duties will be transferred
to and continue to apply to ICBs once CCGs are
abolished, and will be further strengthened by the
requirement on ICBs to develop system level commissioning
plans. Through the Government’s landmark new Domestic
Abuse Act 2021—it would be churlish of me not to
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[Edward Argar]

recognise the Opposition’s work on it—local healthcare
systems will be required to contribute to domestic abuse
local partnership boards.

I slightly caution against requiring ICBs to create
further additional strategies and plans, separate from
those already in the Bill. I recognise the impulse to
require NHS bodies to do this, because the theory is
that a separate strategy will attract particular attention.
My note of caution is because in doing so, we are
saying, “We will put that over there, in that strategy”
rather than having it as a thread that runs through all
the strategies, underpinning strategic documents and
plans of the local NHS and the ICB. We risk separating
it and putting it in a different compartment from the
wider span of integrated responsibilities, which is where
it should sit.

The new clause also places a requirement on ICBs to
have a domestic abuse and sexual violence lead. We
agree with the principle, but we believe we can do that
effectively through existing legislation and guidance. As
set out in the Government’s recent violence against
women and girls strategy, the Department of Health
and Social Care will be engaging with integrated care
systems and providing guidance to promote best practice
in addressing violence against women and girls, domestic
abuse and sexual violence. That could well include
advice on designated leads and those internal structures
and processes.

Beyond ICBs, I see a huge opportunity for integrated
care partnerships to support improved services for victims
of domestic abuse, sexual violence and other forms of
harm through better partnership working. I am sure we
have all undertaken visits to women’s refuges or to other
charities that support women who are victims of domestic
abuse. I should just say that it is, of course, true that
men and women can be victims of domestic abuse. I
refer to women in this context because an overwhelming
number of victims are women, but it can happen to
anyone, irrespective of gender.

In my previous role, I had the privilege of meeting
survivors of domestic abuse, who were willing to talk to
me about what had happened and their recovery from
and survival of domestic abuse. In those conversations,
people would often say, “I dealt with one agency, but it
did not talk to this agency and this bit did not join up.”
There is a real opportunity for the ICPs to work with
housing providers, local authorities, the NHS and other
voluntary and third sector organisations to help to
bring together a more coherent and joined-up approach.

More broadly, I assure the Committee that the NHS
will be at the forefront of stepping up to its responsibility
to play its part in tackling domestic abuse, sexual violence
and violence against women and girls. NHS England is
developing enhanced trauma-informed mental health
support for victims with the most complex needs within
the sexual assault and abuse pathway. The DHSC’s new
office for health promotion will work with the newly
merged NHS England to review and build on workforce
policies to ensure safe, effective processes are in place to
support staff affected by domestic violence and sexual
violence.

I hope I have reassured the Committee that we take
this issue extremely seriously. Although we do not think
that the approach proposed in the new clause is the

right one, I am open-minded and happy to work across
the aisle to see if there is more we can do in this space, in
keeping with the strategy set out by my hon. Friend the
Member for Louth and Horncastle when she was at the
Home Office, and to see if there are other ways to
achieve essentially the same objective.

Alex Norris: I have listened carefully to what the
Minister has said, and I agree with significant elements
of it. I take the point about existing duties on CCGs,
and I am very mindful of those. The reality is that they
do not work, or they certainly have not worked to date.
I have no confidence that anything will change if current
arrangements are just ported over to integrated care
boards, which is what will happen. I do not think
anything will change. I cannot imagine what will have
changed in that moment to make it different, and I
cannot therefore agree with the characterisation that
the new clause is unnecessary.

I accept that we would not want to see a proliferation
of further strategies. By making it a requirement, the
new clause seeks to put the treatment, assessment and
care of domestic abuse on the same footing in integrated
care as elective care or major diseases. It should have
that status, and at the moment it does not. It needs to be
elevated to that level. I do not disagree at all with the
Minister’s point about domestic abuse being a thread
that runs through all policies. The reality is that we have
been saying that for a really long time. What actually
happens is that it is in everything and, as a result, it is in
nothing, and things do not change. Certainly, they are
not changing quickly enough in the health space.

Finally, on the point about integrated care partnerships,
I hoped that the Minister would not say what he did,
because that is the problem. The fundamental issue is
that those who are making the direct daily decisions
about health and care in our communities are downgrading
the issue by considering what they do not as operational,
daily, immediate, crucial decisions—in the way they
would with elective care or cancer care—but instead as
partnership work.

I would never talk down the pledges that we sign or
the awareness days we do. I have signed all the pledges
and gone to all the awareness days, and I will keep
doing that because it is an important way of keeping the
pot boiling. However, I am not convinced that they have
done enough to make my constituents safer or give
them a better health service. I have seen no evidence of
that yet. This is not partnership work, but daily, crucial
work that ought to be done by system decision makers,
who ought to be prioritising it every day, but I do not
think that is the case.

Edward Argar: If I was unclear, I apologise; that was
not the intention of what I was saying. I sought to say
that that partnership work brings together organisations
that, I believe, do focus on the issue day to day and have
it as an operational priority, but often still operate in
silos. In some of the best partnerships in the best local
authority areas, those silos are much less evident. My
point about the ICP was not as an alternative to making
this front and centre, and asking “What are you doing
in your operational decision making?”—be it about
elective care, cancer or domestic abuse, and treating
them the same—but that often it operates in a way that
is internal to those organisations, rather than across
them.
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That was the point I was trying to make about
partnership: not only do we need that internal process
and urgency—I totally share the hon. Gentleman’s view
on that—but we need the ICPs to offer an opportunity
to do that by bridging organisations. I hope that adds a
little clarity, if I was unclear.

Alex Norris: It does, and of course I would not want
to misrepresent what the Minister said. My point is
that, while of course we should seek to work across the
partnership and have a cross-partnership approach to
tackling this issue in our communities—that is a very
good thing to do—the problem currently is that that
means we are not doing enough in the health and care
space. There has to be something that says to health
leaders, “Yes, work in partnership, but there are bits
that you have to do yourselves that at the moment you
are not doing well enough, so please do them.” This is
my “something”. That was my logic in tabling this new
clause, and it is why I intend to push it to a Division.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 9.

Division No. 38]

AYES

Madders, Justin
Norris, Alex
Owen, Sarah

Smyth, Karin
Whitford, Dr Philippa
Williams, Hywel

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Higginbotham, Antony

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

Question accordingly negatived.

New Clause 7

TRANSPARENCY OF DECISION-MAKING BY NHS BODIES

“(1) All meetings of NHS bodies must be held in public
and reasonable provision must be made for access to
meetings other than by physical attendance.

(2) All—

(a) agendas; and

(b) other papers

to be considered at meetings of NHS bodies must be published
at least 10 days before the date of the meeting.

(3) For the purposes of this section an NHS body is—

(a) NHS England;

(b) an Integrated Care Board;

(c) an NHS Trust;

(d) an NHS Foundation Trust; and

(e) a Special Health Authority.

(4) An NHS body may, by resolution, exclude the public from
the whole or part of a meeting if it considers that publicity would
be prejudicial to the public interest because confidential business
is to be transacted at the meeting or for other reasons stated in
the resolution.

(5) A resolution to exclude the public from a meeting under
subsection (4) must be published at least five days before the date
of the meeting and must explain—

(a) what is covered by the resolution; and the reason
publication is not in the public interest.

(6) Any responses from the public to the publication of the
resolution under subsection (5) must be considered in public at
the meeting.

(7) All major decisions taken by an NHS body must be based
on—

(a) a business case prepared to the standards required by
HM Treasury and published at least one month
before the decision is to be considered;

(b) a Stage Gate Review or similar external independent
assurance review, the summary of which must be
published at least one month before the decision is to
be considered; and

(c) consideration of any responses from the public,
patients or staff representatives to the business case.

(8) For the purposes of subsection (7) neither the business case
nor any part of it nor any record of the consideration of the case
by the NHS body may be considered to be commercially
confidential under the Freedom of Information Act 2000.

(9) For the purposes of subsection (7) a ‘major decision’
includes, but is not restricted to, any proposal for—

(a) capital expenditure in excess of £5m; the award of any
contract with a value in excess of £1m to any organisation
that is not an NHS Trust or NHS Foundation Trust;
and

(b) any change in the organisation of the provision of
services that will involve or may involve—

(i) more than 10 staff; or

(ii) more than 10 patients or service users.

(10) NHS England may publish guidance on the consideration
of major decisions under subsections (7) to (9).” —(Karin
Smyth.)

This new clause requires all NHS organisations to hold meetings and
make decisions in an open and transparent manner and allows the
public and patients to express views on important proposals.

Brought up, and read the First time.

Karin Smyth (Bristol South) (Lab): I beg to move,
That the clause be read a Second time.

It is a pleasure to serve under your chairmanship,
Mrs Murray. I think I tabled these new clauses back in
August; recalling my brain to that time, summer seems
like a long time ago now.

New clause 7 may seem self-evident, and I think the
Minister may respond, “Yes, we are happy for them to
do this, and parts of this have been included in the Bill.”
I will not seek to press the clause to a vote, but I had a
short conversation with the Minister to indicate that
this is really good practice and that we need some
assurance that the NHS will abide by the Government’s
rules. That is all I seek to do with this new clause. It is
self-evident that papers should be published in advance
and made available to people, and that due process
should be followed, but we all know that that often does
not happen. Sometimes there are emergency reasons for
that, but in my experience, it rarely needs to happen at
the last minute.

11 am

The very welcome removal of section 75 of the
National Health Service Act 2006 and of the need to
put things out for competition, as we have discussed,
means that the rationale—mostly quite spurious, in my
experience—of commercial confidence to explain late
papers, and to explain not involving the public or
having meetings in public and so on, should be banished
from the lexicon of the NHS and of all public bodies.
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When I was a board member in the early noughties, I
served under an excellent chair in Mr Arthur Keefe,
who had been a director of social services in a hung
authority. He would always challenge the chief executive
to tell us exactly what the rationale was for not making
everything public. There was a creeping sense throughout
the ’90s and the noughties, under both Conservative
and Labour Governments, that the threshold for keeping
things in commercial confidence and in private sections
of papers was brought really quite low. Our good chair,
who had experience of local government, put that question
much more firmly and placed a much higher bar for
allowing a taxpayer-funded public authority to have
private meetings and resolutions.

The first part of the new clause should reiterate good
practice. As I have said, the removal of competition
should cover all but the most extreme in-confidence
decisions. We discussed only yesterday coroners’ courts,
extreme cases of complaints, deaths and the safe space
issue. Clearly, in some trusts, some matters will pass
that threshold, but the bar should be really high.

The second part of the new clause, of which all hon.
Members need to be aware, is slightly technical and
relates to major projects. My interest in that matter is
motivated by my experiences as a board member, but
also as a Member of Parliament who wants to understand
and get to grips with why local health services and
re-procured services have gone out to competition, and
what the fundamental business case for those decisions
has been. I do not think those decisions have passed the
basic tests that the Government set themselves. I think
we would all agree that good management and control
of programmes and projects, particularly large capital
buildings, needs to demonstrate value for taxpayers’
money.

The Infrastructure and Projects Authority gate review
process is designed to provide a realistic view a programme
or project’s ability to deliver agreed outcomes on time,
cost, benefits and quality. I am sure the Committee is
aware that the IPA is part of the Cabinet Office. I am
seeking only to ensure that the Government, through
the Department of Health and Social Care, abide by
their own Cabinet Office and Treasury rules. It might
seem a slightly odd proposal from an Opposition Back-
Bench MP, but I am sure it is one that nobody will
disagree with.

Since 2010, the NHS seems not to have been following
all the gateway processes in the way that it should. Some
major projects have gone ahead without a proper five-case
business case and a proper assurance framework. As far
as I can see, no studies have been done on that or on the
cost of badly managed projects against any claimed
savings or reduced bureaucracy. The NHS sometimes
seems to be one of the few outposts of the public sector
that can get away with skirting around the Treasury’s
rules.

As the Government talk about and invest more in
new capital projects—regardless of whether we believe
in the 40 new hospitals, or how we define a hospital,
there are capital projects that will happen at some
stage—then we must be clear on the business case for
those projects at the outset, on the benefits that they are
designed to deliver and on understanding them. I would
support the Government’s own process for doing that,
and I think that the Department needs to ensure that
the health service abides by its own processes, particularly

by those Treasury rules, so that we understand what the
benefits are, that the rigour of those passing through
those processes into the health service is absolutely
endemic, and crucially, that people are trained on how
to do that.

One reason why the NHS is not as rigorous as it
should be is that the people required to produce such
business cases and assess them are highly skilled and
qualified people. They are expensive, and are not frontline
clinicians. It is easy for politicians of all hues to suddenly
decide that they want to quickly slash management
budgets, and those are some of the people and processes
that are quick to go. Ultimately—I would argue, but we
cannot prove this, because we do not have any evidence
by which to do that—that is a short-sighted approach,
resulting in many costly mistakes that our colleagues in
the Public Accounts Committee and other bodies in
this place are often left looking at.

There are good reasons why, without singing their
praises even more, the Government’s and the project
authority’s view on major projects generally—in trying
to get better processes and better value for money—is
frankly a good thing. A key part of those processes is
involving local people in understanding the scope of the
project and its benefits.

That brings me back to some of the themes I have
been trying to pursue in this Bill. If we are asking local
people to pay, and are promising them something, then
they should be involved, at a very early stage, in what
that looks like. If the new hospital is not going to be
what we might all think of as a new hospital—if it is a
new wing or an urgent care centre instead of an accident
and emergency centre, or whatever—then involve people
very early on in that discussion. Take them with you.
That is, surely, a much better way for the Government
to persuade people that we do need upgrades for our
estates, particularly, but also for other projects, and that
sometimes compromises have to be made—sometimes
the promised building might not be the one we get—but
that there are reasons and rationales for that. All of that
is involved in the scoping, costing and benefits-realisation
process of a well-managed project.

For us, as Members of Parliament acting on behalf
of our constituents, I am sure I am not the only person
in this room who has felt like I am bashing my head
against a brick wall in trying to understand when,
where and how a promised local service will come
forward and to understand the clear processes, which
should all be public, even for a re-procurement or a new
building. Whatever the project is, it should be totally
transparent to the general public, but also for us, as
Members of Parliament, to understand what that is.
The gate process allows one to do that.

The Minister earlier indicated that we could talk
about some parts of this. Really, his comment should be
“Yes, the NHS should abide by the Government and
Treasury’s own rules,”so it should be fairly straightforward,
but it does not happen. If the Government are serious
about embarking on improvements in the next few
years, then they need to get that rigour back, support
the NHS, get the skilled people there to deliver it and
work with the Cabinet Office and the Treasury to do
that properly and quickly, particularly on the estates,
which are crumbling. We have these severe backlogs; it
is a terrible use of taxpayer money. I await the Minister’s
response, but very much hope that this could be taken
as good practice and encouragement for the future.
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Justin Madders: It is a pleasure to follow my hon.
Friend the Member for Bristol South, who said what should
not really need saying, but still needed to be said, because
beingopenandtransparentisthehighestformof accountability.
Given the history of the NHS as the archetypal public
service, one would expect it to be the model of openness
and transparency. Maybe it was at one point, but we are
a long way from that now. In a public service on the scale
of the NHS one would expect the sharing of best
practice to be the norm and openness to be the standard.
Unfortunately we know that it is not, and one has to ask
what it is people want to hide from others.

We know of classic examples of how a secretive
approach has made matters far worse than they were.
The various inquiries have shown that these methods
have not only prevented things from being released, but
have actively protected colleagues, units and even trusts
from what might, at the very least, be considered
reputational damage. Many have said that the best
disinfectant is sunlight—or words to that effect—and
the best governance comes when things are open and
transparent. The best checks and balances are only
possible if all information is shared properly.

I will quote from the code of conduct for NHS
boards, agreed two decades ago between the NHS
Appointments Commission and the Department of Health.
I believe it is as valuable today as it was then. It says,

“Health needs and patterns of provision of health care do not
stand still. There should be a willingness to be open with the
public, patients and with staff as the need for change emerges. It is
a requirement that major changes are consulted upon before
decisions are reached. Information supporting those decisions
should be made available, in a way that is understandable, and
positive responses should be given to reasonable requests for
information and in accordance with the Freedom of Information
Act 2000.”

I think we all understand what that seeks to achieve: be
open and transparent, listen and engage. History suggests
that this has been applied patchily at best.

One of the inevitable consequences of the shift to a
belief in the markets was the idea that bits of the NHS
were only semi-attached to the greater body and had
their own paths to travel and own priorities. Some of
these bodies were expected to behave like businesses
and were given the illusion of having a bottom line or a
surplus. They were told that their incomes depended on
how many customers they had through their doors and
that they would win more through competition with
other providers in a quasi-market. That led them to
become more insular, self-serving and closed. Why would
they want to share information with their competitors?
That may sound a little extreme, but there are plenty of
examples of that kind of behaviour, which tips over
into, essentially, reputational management—being seen
to be good and one of the best, but actually covering up
some of the worst.

Openness and transparency have been eroded as a
result. We saw in the Francis report a renewed focus on
openness and transparency, which was meant to lead to
better patient outcomes—in theory, at least. The renewed
interest in openness gave rise to this statement from the
report:

“It is a basic and just expectation of the public that organisations
are open, honest and transparent about their performance standards,
about the rights of patients and about what happened, and why, if
things go wrong. This is the only way to begin to restore full
public trust in the NHS.”

Sadly, that was not the end of the matter.

The Lansley Act—the Health and Social Care
Act 2012—pushed, I am afraid, many trusts in the
opposite direction. Despite the Francis report and talk
of duties of candour, we still have horrific reports of
failures within the NHS. Those failures often illustrate a
refusal to be open and honest, showing a scant regard
for whistleblowers and a culture of denial and refusal to
accept the challenges. In part, this is another remnant
of the Lansley Act. Once the emphasis is on competition,
reputation management and business-like behaviours
and away from public services, we begin to lose openness
and transparency.

Let us go back to the key principles of the NHS as a
public service that is accountable to us all, as public
services should be. NHS business should be conducted
in a way that is socially responsible. The NHS is one of
the largest employers in many communities, and it
should be forging an open, positive relationship with
local communities, working with staff, partners and
stakeholders to set out a vision for the organisation in
line with the expectations of their communities, patients
and the public. None of that can be done in secret,
behind closed doors. NHS organisations should not
only discuss but demonstrate to the public that they are
concerned about and determined to deal with the wider
health of the population, including how it relates to the
organisations’ own impact on the local economy, the local
environment and so on. They should reflect the values
of engagement, which should be at the forefront of all
decision making, and transparency, which should be
there in all dealings.

11.15 am

New clause 7 sets some valuable benchmarks for
enforcing the kind of regime we need to deliver those
ambitions. The Minister will no doubt tell us that it is
unnecessary—[Interruption.] The Minister is chuckling,
so we may be able to anticipate what he will say.
Experience shows that the matter needs to be looked at.
What is there to lose by making it a defined requirement
to publish papers and meet publicly? If there is an
exception—as my hon. Friend the Member for Bristol
South said, there will be exceptions—at least put an
onus on people to explain why, with a chance for that to
be challenged. That should be a minimum for every
public service, and it should apply equally to the NHS.

If that is the settled position for routine actions, it
should also apply to the challenges of how major changes
are dealt with. We know from countless examples that
at least some major NHS bodies decide in advance and
then consult on the consequence of the answer they
have predetermined. Those most usually impacted are
patients, and although there is some nominal right to
consult them and staff, both those groups are often left
in the dark until decisions have already been taken.
There is a need to put beyond doubt the reasons why a
major decision is required and how that decision is
taken in a way that can be shared with the public—not
every change of a lightbulb, clearly, but decisions that
have a significant impact. The best trusts already do
that, but we must ensure that it applies across the
board.

As my hon. Friend said, a lot of major projects are
coming through the pipeline, although we could have a
long debate about exactly how many new hospitals we
are talking about—I challenge the Minister to go into
the Dog and Duck and explain his VAT reference to the
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customers. It is important that all those projects, whatever
they amount to, are done in an open and transparent
way. Business cases need to be published; as my hon.
Friend said, there has been too much hiding behind
commercial confidentiality, which we will come back
under another new clause later. That has been a get-out
on far too many occasions. The Minister has experience
in local government, as does my hon. Friend the Member
for Nottingham North, where the culture is the other
way round: papers are published in all circumstances
unless there is a good reason not to. That is the kind of
culture that we need to instil in the NHS, as set out in
the new clause, and we need to ensure that it is applied
consistently.

We have a problem with the accountability of ICBs,
as we have discussed. We will not be able to change all
of that in this Bill, but the new clause will be a good
start.

Edward Argar: I am grateful to the hon. Member for
Bristol South for tabling this new clause. Much of what
we discussed in relation to amendment 34 is relevant
here as well. She says she seeks to be helpful by tabling
the new clause. I take it in that spirit and will seek to
respond in that spirit, although we may not agree on
our conclusions.

As I said when we debated amendment 34, we agree
with the shadow Minister, the hon. Member for Ellesmere
Port and Neston, and the hon. Lady that it is right that
ICBs involve the public in their decisions in a transparent
way. That also holds true for NHS England, NHS
provider organisations and special health authorities.
The new clause would require NHS trusts, foundations
trusts, proposed ICBs, NHS England and special health
authorities to hold their meetings in public except if it
would be prejudicial to the public interest to do so. It
would also require those bodies, when making major
decisions—defined by thresholds of cost or impact on
patients or staff—to do so having produced a business
case, undertaken a stage gate review or similar external
assessment, and considered comments from the public,
patients or staff representatives. The comments, business
case and review could not be considered commercially
confidential under the FOI Act.

As I mentioned when discussing amendment 34, much
of that is already the case. First, the Public Bodies
(Admission to Meetings) Act 1960 places a similar and
analogous set of requirements to involve the public in
meetings as the new clause. NHS England and NHS
trusts are already included in the schedule to the 1960 Act,
so are subject to the requirements of that Act. Schedule 4
to the Bill provides for integrated care boards to be
added to the schedule to the 1960 Act as well, thereby
bringing their activities within its competence.

The position of special health authorities is that
where the regulations establishing them provide as such,
they are to be subject to the requirements of the 1960 Act.
That gives the flexibility to include them as appropriate.
For example, NHS Blood and Transplant and the NHS
Trust Development Authority—which the Bill proposes
merging with NHS England—are included at present.

By having the requirements for public notice of, and
attendance at, meetings of those bodies set out in the
1960 Act, we keep NHS bodies in line with the requirements
placed on other public bodies, meaning that everyone is
clear about the legal requirements and what the public

can expect from them. Foundation trusts are not formally
covered by the 1960 Act, but it is mandatory that they
make provision in their constitutions that their board of
directors’ meetings and their annual meeting of members
be held in public. They are also under the same duty as
NHS trusts to involve those who use their services in
their decisions regarding service provision, as set out
in section 242 of the National Health Service Act 2006.
In practice, therefore, foundation trusts are guided by
similar principles to other NHS bodies.

Turning to the point about setting in legislation a
decision-making process for “major decisions”, we of
course agree that it is vital that NHS bodies follow a
robust process when making decisions. Integrated care
boards, for example, have clear duties to use their
resources efficiently and effectively. For practical reasons,
however, we would not want to subject every major
decision to a single fixed approach, not least because
there is no provision in the amendment for responding
to emergencies or rapidly emerging situations, including
those related to patient safety.

I hope that I can, however, give some degree of
reassurance that there are, as set out in the 2006 Act,
broad duties on NHS bodies in respect of consultation
and public involvement. NHS England involves those
who are affected by decisions about commissioning in
the decision-making process, either by consulting them
or by providing them with information in other ways. A
similar duty will be imposed on ICBs by clause 19. NHS
trusts and foundation trusts have a similar duty in
respect of public involvement and consultation when
making decisions about the services they provide, again
set out in the 2006 Act.

The Committee is also aware that the Treasury is
committed to seeing business cases where capital spending,
or whole-life cost spending for IT, is more than £50 million,
and we expect ICBs to align with that standard.
Furthermore, NHS England has a broad range of powers
to issue guidance on how ICBs and others make decisions,
spend capital and involve patients and the public in
those decisions. Placing those processes in guidance,
rather than on the face of the Bill, gives not only the
flexibility to set different approaches in different
circumstances, but the ability to respond to changing
best practice.

On procurement and transparency, as we have discussed,
the Bill introduces a power to bring forward new
procurement regulations, which will set out the new
provider selection regime. Regulations and statutory
guidance will set out rules to ensure transparency and
scrutiny under the new regime, which will be designed
to ensure open, transparent and robust decision making,
and will require decision-making bodies to demonstrate
the rationale for their decisions. The decision-making
process will be recorded internally by NHS bodies and
audited annually. While decision-making bodies will be
required to publish contracts awarded and intentions
for the method of procurement, with a rationale for
both, the bodies will not be required to publish every
detail of their decision-making process.

Regarding FOI requests, I recognise the impulse to
be as transparent as possible and agree that, unless
exemptions apply, information should be released under
the FOI Act. I am advised that confidentiality, which is
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an absolute exemption, and commercial confidentiality,
which is a qualified exemption, are two separate exemptions
already in that legislation. Where parts of the decision-
making process are exempted on the grounds of commercial
interests, those exclusions exist to protect the release of
information that could prejudice a commercial decision.
That could put NHS bodies at a disadvantage in ongoing
negotiations and would be detrimental to the public
purse.

I am advised that this is a qualified exemption and
therefore disclosure would still be required unless the
public interest in withholding disclosure outweighs the
public interest in disclosure being made. I recognise that
that is a tricky balance to strike, but I do not think it is

to the benefit of the NHS that information held by
NHS bodies that could be commercially damaging and
does not meet a public interest test should be released.

I hope that that offers some reassurance to the
Committee. I encourage the hon. Lady not to press her
new clause to a Division.

Karin Smyth: I am grateful to the Minister. I was
going to—

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Wednesday 27 October 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Health and Care Bill

The Chair: Before we start, I remind hon. Members
about electronic devices, masks and notes to Hansard.

New Clause 7

TRANSPARENCY OF DECISION-MAKING BY NHS BODIES

“(1) All meetings of NHS bodies must be held in public and
reasonable provision must be made for access to meetings other
than by physical attendance.

(2) All—

(a) agendas; and

(b) other papers

to be considered at meetings of NHS bodies must be published
at least 10 days before the date of the meeting.

(3) For the purposes of this section an NHS body is—

(a) NHS England;

(b) an Integrated Care Board;

(c) an NHS Trust;

(d) an NHS Foundation Trust; and

(e) a Special Health Authority.

(4) An NHS body may, by resolution, exclude the public from
the whole or part of a meeting if it considers that publicity would
be prejudicial to the public interest because confidential business
is to be transacted at the meeting or for other reasons stated in
the resolution.

(5) A resolution to exclude the public from a meeting under
subsection (4) must be published at least five days before the date
of the meeting and must explain—

(a) what is covered by the resolution; and the reason
publication is not in the public interest.

(6) Any responses from the public to the publication of the
resolution under subsection (5) must be considered in public at
the meeting.

(7) All major decisions taken by an NHS body must be based
on—

(a) a business case prepared to the standards required by
HM Treasury and published at least one month
before the decision is to be considered;

(b) a Stage Gate Review or similar external independent
assurance review, the summary of which must be
published at least one month before the decision is to
be considered; and

(c) consideration of any responses from the public,
patients or staff representatives to the business case.

(8) For the purposes of subsection (7) neither the business case
nor any part of it nor any record of the consideration of the case
by the NHS body may be considered to be commercially
confidential under the Freedom of Information Act 2000.

(9) For the purposes of subsection (7) a “major decision”
includes, but is not restricted to, any proposal for—

(a) capital expenditure in excess of £5m; the award of any
contract with a value in excess of £1m to any
organisation that is not an NHS Trust or NHS
Foundation Trust; and

(b) any change in the organisation of the provision of
services that will involve or may involve—

(i) more than 10 staff; or

(ii) more than 10 patients or service users.

(10) NHS England may publish guidance on the consideration
of major decisions under subsections (7) to (9).”—(Karin
Smyth.)

This new clause requires all NHS organisations to hold meetings and
make decisions in an open and transparent manner and allows the
public and patients to express views on important proposals.

Brought up, read the First time, and Question proposed
(this day), That the clause be read a Second time.

2pm

Question again proposed.

Karin Smyth (Bristol South) (Lab): It is a pleasure to
see you in the Chair, Mr McCabe. I am grateful for the
Minister’s comments, but I am a bit disappointed. The
Minister basically set out what was already required,
but that was not the issue. Many Members will have
found that what is required is not our experience. Meetings
are held in private. In my comments this morning I said
that increased throughout the ’90s and the noughties.
That is not a party political point: it is to do with the
increasing competition. The Minister cites Acts from
the 1960s, but that is not our experience.

Some foundation trusts have taken the view that they
can hold private meetings for their own reasons. It is
our experience that decisions are regularly taken before
consultation even begins. The consultation that those
bodies embark on is often simply about the how, when
it should be about the what. The major projects go
ahead and procurement commences without what anyone
would recognise as a proper business case, with no
proper external validation by a gate or any other review.
Again, that is the Government’s own policy.

Trusts regularly ignore freedom of information guidance.
Businesses cases are withheld because they are contentious,
not because they threaten commercial confidentiality—that
is a screen behind which people hide. The new clause
tries to send the message that the NHS should try
harder. The Minister’s response should be to completely
agree. He should tell his Department to behave in the
way that the Cabinet Office and the Treasury expect,
and send that message to the NHS much more strongly.

What does the Minister thinks he has done on
compliance? Who is enforcing this? What do MPs and
members of the public do when those bodies do not do
what we expect them to do? In my experience of recourse
to the Secretaries of State, there is no monitoring and
compliance, and no real sanctions on people who flaunt
the requirements expected. Thankfully, we are not talking
about markets and competition, so all the need for
secrecy should have gone. I hope the Minister can be
stronger within his Department and with the NHS
about the standards we expect. I beg to ask leave to
withdraw the clause.

Clause, by leave, withdrawn.

Sarah Owen (Luton North) (Lab): On a point of
order, Mr McCabe. Today, new guidance was published
in the House that all members of staff in Parliament
should wear masks. I am truly shocked that, given we
are debating the Health and Care Bill, the majority of
the Members on the Government side cannot put on a
mask and set an example. Is there anything we can do to
remind Members that we all have a duty of care to
everyone who works here and their safety?
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The Chair: I thank the hon. Lady for her point of
order. I should point out that this is not a matter for the
Chair. Mr Speaker has encouraged everyone to wear
masks when they are not speaking. It would be extremely
helpful if people were to abide by that. The hon. Lady’s
point is on the record and I am sure it will be drawn to
Mr Speaker’s attention.

Justin Madders (Ellesmere Port and Neston) (Lab):
Further to that point of order, Mr McCabe. I understand
that it is out of your hands, but this is an important
matter for the safety not only of Members but of all
staff here. We are in a smaller room than we have been
recently, so circulation is probably not as good as we
would like. When was the most recent risk assessment
on this Committee meeting, and what did it say about
the wearing of masks?

The Chair: I have just been advised that there was a
statement from the Commission yesterday, but I do not
believe there has been a specific assessment in relation
to the Committee meeting in this room or any update
on that. Again, I point out to the hon. Gentleman that
it is not an issue for me. His point is on the record and it
will be drawn to Mr Speaker’s attention. I am not sure
there is a great deal more that we can achieve at this
stage.

Jo Gideon (Stoke-on-Trent Central) (Con): Further
to that point of order, some Members may have medical
conditions that we do not wish to disclose meaning we
cannot wear masks. I have been sitting in the Chamber
for three hours now, and I struggle with wearing a mask
for a specific medical reason. I would therefore like to
put on record that it is not necessarily a political decision
not to wear a mask—sometimes it is for a medical
reason. That needs to be understood.

The Chair: I thank the hon. Lady for that further
point of order. I have to say to all of you: this is not the
venue for this debate. If Members really want to have
this debate, they need to speak to Mr Speaker. I have
heard what people have said and it is on the record. You
are entitled to take it up with Mr Speaker. I am going to
move on.

New Clause 8

NHS GOOD GOVERNANCE COMMISSION

“(1) Regulations must provide for the establishment of an
NHS Good Governance Commission as a Special Health
Authority.

(2) The Commission has responsibility for ensuring that
anyone appointed to, or elected into, a non-executive role on an
NHS body—

(a) is a fit and proper person for that role; and

(b) has been appointed or elected by a process that the
Commission considers appropriate.

(3) For the purposes of subsection (2) a Chair or ordinary
member of an Integrated Care Board must be considered to be a
non-executive role.

(4) NHS England may publish guidance, which must be
approved by the Commission, about how appointments are made
to NHS bodies.

(5) The Commission must publish an annual assessment of
diversity and inclusion in decision-making by NHS bodies and in
appointments to executive and non-executive roles in NHS
bodies.

(6) For the purposes of subsection (2) an NHS body is—

(a) NHS England;

(b) an Integrated Care Board;

(c) an NHS Trust;

(d) an NHS Foundations Trust; and

(e) a Special Health Authority.”—(Karin Smyth.)

This new clause returns to the position prior to 2012 by recreating a
body with independent oversight of important NHS appointments.

Brought up, and read the First time.

Karin Smyth: I beg to move, That the clause be read a
Second time.

At the risk of my career, I am again trying to be
helpful to the Government. During the debate, we have
come round in a circular way about the lack of
accountability in the Bill and the quite astonishing
levels of power taken directly by the Secretary of State.
Those may be two separate things, but, in terms of the
culture that we want to embed in the health system,
they are really quite worrying.

The Bill puts into law the organisational changes of
the last few years—based on what the NHS, I agree, has
been asking for—on a population basis, not on competition
or autonomy. Most of us genuinely welcome that: we
want to see better population health, people working
together, and services rooted in the community; we
want to empower local people and guarantee service
levels locally. We want to ensure transparency on funding
to see if one area is funded more favourably than
another. Historically, there have been problems with
that and we want to understand that. We want to know
why certain services operate in one area and not another.

Opposition Members often talk about a postcode
lottery. I do not always agree with that terminology
because if the population shows that it needs different
levels of services in different parts of the country, then
the local NHS needs to reflect that. My own city,
Bristol, is a very young city; we have a very small
population of over-85s. Further to the south-west, in
nearby Torquay and Torbay, that situation is reversed. I
would expect to see different population levels of healthcare
in Bristol and Torbay.

Dr Philippa Whitford (Central Ayrshire) (SNP): When
we talk about a postcode lottery—something I have
worked against my entire career—it does not really refer
to the area of the postcode, but the access of individuals.
At the end of the day, 85-year-olds in Bristol should get
the same service as 85-year-olds in Torbay, even if there
are fewer of them. Everyone should get the mandate of
the service both health and social care deliver, even if it
is delivered in a different way because of geography or
demographics.

Karin Smyth: I thank the hon. Lady for her intervention,
and I do not disagree. The terms are bandied around
and people often do not know what we mean by them,
which is why, without going back into the past too
much, I was a strong supporter when we were in
Government of the national service frameworks and
certainly of guaranteeing a level of care and access, as
she says.

However, it is the case that different health systems
will have different demands on them, and therefore
should respond differently. On that basis, my point is
that that local difference should be reflected: it should
make the system accountable to and understandable by
local people, and should involve them in the decisions
made on their behalf. That seems self-evident.
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[Karin Smyth]

We often hear in this Committee about the Minister’s,
the shadow Minister’s and my other colleagues’experiences
in local government, but I think people would agree
that the experiences of people involved in local government
and people involved in the health service are so far
apart as to be completely unrecognisable, in terms of
the national accountability that the health service seems
to have and the local accountability that local government
has.

These bodies are deeply troubling. I have called them
local cartels, in their form as integrated care boards.
They have no accountability to the local people they
serve, or nationally through Parliament. We have heard
that the chair and chief executive are to be chosen in
London according to criteria we know not, with all
power vested in the Secretary of State and some promise
of further detail in secondary legislation.

However, the logical conclusion of the Bill, and the
way out of the problem for the Government, is a
system, as we have tried to suggest, of elected chairs
akin to the police and crime commissioners or metro
Mayors. Elsewhere in the debate, my hon. Friend the
Member for Ellesmere Port and Neston and I have
highlighted the vast discrepancy in money and powers
that exists between police and crime commissioners, or
even my local Mayor, and the health service. Health
service spending dwarfs both of them.

I will not press the new clause to a Division, because I
would like to see it picked up elsewhere in the debate as
the Bill progresses through this place, and I would like
to leave it as something helpful for the Government to
keep considering. If the Government do not want to go
down the election route, and we heard the reasons from
the Minister, bringing back some form of the Appointments
Commission, which disappeared in the coalition’s bonfire
of the quangos, would be very helpful. There, we had
clear role descriptions and person specifications for
people who sit on those bodies, a transparent recruitment
and interview process, and performance oversight and
accountability. I was subject to that when I was a
member of the primary care trust in Bristol North some
time ago.

The other vital change is to try to bring in some
genuine openness and transparency and some independent
oversight of the process of appointment. The new boards
and integrated care systems are a radical departure
from the past 30 years. Earlier in the Committee, I made
us pause momentarily as we saw off section 75, autonomy
and competition. This is a big moment, and the new
systems will need very highly skilled and experienced
people to develop them to their potential, because, as
we have heard, it is not clear how they are to be run.

The Government keep talking about permissiveness.
The systems will be run by people on the ground, and
the sort of people we want in charge must be imbued
from the off with the culture that we want to see. The
hon. Member for Central Ayrshire talked the other day
about the safety board being strangled at birth, and
there is a danger that these bodies, some of which have
been operating quite well, will not fulfil their potential
and will be strangled at birth, because that culture of
feeding up accountability just to NHS England and not

to local populations will make them not work in the
way they should, and certainly will make them not work
well with local government.

This huge culture change is a culture change for
clinical leaders as well as managers. There are some
great opportunities here for population-based health,
but we are asking clinical leaders—clinical leadership is
already a real problem in these bodies—not to look to
their own departments in the first instance and their
own institutions in the second, but to look outwith their
institutions, working with clinicians across the primary-
secondary interface, and at a population-based approach
rather than their own specialty-based approach. Again,
that is a massive sea change for them. Having the
clinical leaders doing that at the board level and giving
them the support they need to do that in their specialities
requires people who are highly skilled and who will be
respected locally for their experience and skills, and for,
I would argue, their independence from not being hand-
picked by the Secretary of State.

The Government continue to lurch from one cronyism
charge to another. A transparent process would help
them get over that problem—again, I kindly offer the
Government some help through their difficulties. The
NHS should be seen as an exemplar for appointments
and recruitment. The NHS has a terrible problem with
diversity. Yesterday, I chaired a meeting of the all-party
parliamentary group on social mobility on the work the
civil service is trying to do around improving recruitment,
particularly at the higher levels, of people from lower
socio-economic backgrounds and black and minority
ethnic backgrounds. The NHS has also failed that test
over many years, and I believe that a more representative
local selection—I would like it to be elected, but it could
be selected through an appointments process— would
help.

2.15 pm

The key aim of the last 30 years was to have local
responsibility for financial performance as close to the
patient as possible. We need to understand clearly where
the money went for the population as locally as possible.
It does seem counter-intuitive that a Tory Government
are completely abandoning that aim with these new
organisations and not going down a route of a locally
elected and accountable chair. The new clause offers a
good governance commission, and I do not know anyone
who could disagree with good governance given what
we have gone through in the last year. A good governance
commission would be based on clear transparent criteria
to start building a better culture in the NHS and make
our local NHS more accountable to local people.

Justin Madders: It is a pleasure to follow my hon.
Friend the Member for Bristol South, who gave a
superb analysis of why the new clause is important and
she picked up on many of the themes that we have
already debated. The topicality of NHS senior management
is there for all to see, with some of the recent headlines
being orchestrated to divert from the growing waiting
list crisis in the NHS.

Our view is that NHS senior management cannot be
all that bad because they have seriously outperformed
the private sector on efficiency for nearly a decade. If
the NHS is one of the most efficient services in the
world as many international studies have demonstrated,
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that is a credit to the managers who form a relatively
small proportion of the overall workforce. I hope the
Minister will join us in congratulating NHS managers,
along with all the other brilliant staff, who have got us
through the pandemic over the last 18 months—although,
as we know, we are not through it yet. The contrast with
some of the political decisions made has been exposed
recently by the joint report by the Health and Social
Care Committee and the Science and Technology
Committee.

As we have discussed on a number of occasions, the
Bill seems to specialise in the centralisation of power,
with more and more being explicitly given to the Secretary
of State. Do we want the Secretary of State appointing
every chair, non-executive and chief executive, even in
bodies that are meant to be independent from the
Department? Amendment 18, which we debated earlier,
would have gone some way to addressing that: alas, it
was not to be. This is a serious issue that needs tackling.
My hon. Friend is an expert on these matters through
her own knowledge and experience, and I absolutely
support what she has said.

While good governance might sound a little cheesy, I
am sure that we could spend a lot of time discussing
what exactly this new clause should be called.

I think we can all understand what good governance
means and what it should look like, because we have
certainly seen what it does not look like in how the
Department operates at the moment. As my hon. Friend
said, there was something similar in place previously,
before it was burned in the bonfire of quangos under
the coalition Government. Something should be in
place, be it a revitalised appointments commission or
even some independent standing committee or panel—
something that has independent oversight of these very
senior positions.

As we have said before, we would like more direct
democracy in our integrated care boards. We are not
going to get that, by the looks of it, but we would at
least like some independence in appointments. When
my ICB chair is finally appointed, I want him or her—it
is a “him”at the moment, and it is an interim position—to
be looking outwards, not upwards to NHS England all
the time. That is something that a good governance
panel would help facilitate.

A fit and proper person test should be applied
independently, even to get on a shortlist, and there
should be some process for removing those who should
not be on there. This needs to be applied by people who
are independent and competent, and not people who
are already on the lists or making the appointment
decisions. Perhaps we should even have some people
who have oversight of how people in senior positions
are appraised, trained and supported. There is a lot of
experience and expertise out there that we could harness.
I hope that, whatever this body ends up looking like, it
can assist the NHS in dealing better with issues such as
diversity, succession planning and leadership—all areas
on which we can always strive to do better.

I hope that nobody mentions bureaucracy or cost as
an excuse to leave things as they are. We know from
published NHS experience that having an appointments
commission was not really an overhead; in fact, it was a
valuable resource that, in the end, saved money. We
know how much it costs to replace someone who has
proved unsuitable, and to undo the mistakes that they

made. Appointing the right people in the first place is
the best solution. The Minister will, of course, be aware
of the importance of recruitment and retention across
the whole NHS. I think that we can do more in respect
of senior leadership roles.

As my hon. Friend the Member for Bristol South
said, transparency is key throughout the systems. Where
the funding goes is a key question that will become even
more key as we move into the ICBs, with larger areas
and different funding streams merging into one.
Transparency will be important there. Of course, there
will be local differences, as she said, but there should
still be accountability to someone for where that money
goes and who is taking those decisions. We have what
we have described as a permissive approach to running
ICBs at the moment, but that does not mean that we
cannot have transparency and accountability. That is
why we support the new clause.

The Minister for Health (Edward Argar): It is nice to
see you back in the Chair, Mr McCabe. I am grateful to
the hon. Member for Bristol South. Although we may
not fully agree, again I take the new clause in the spirit
in which she tabled it. I will reflect on what she said, but
I will also set out why I cannot accept what she is
proposing. I will always reflect on what she says and
proposes; when she proposes things, they are well thought
out. We may come to different conclusions, but the
points she made are certainly deserving of reflection. I
can give her that assurance up front.

As in our oral evidence sessions, I join the hon. Lady
and the shadow Minister in paying tribute to those in
our amazing NHS and care workforce. It is also important
that we recognise, as I think she said during questioning
of witnesses, that the complexity of the organisations
we are talking about—the complexity of an acute trust,
for example—means that strong and effective leadership,
both financial and administrative, are hugely important
to the overall success of the enterprise of our NHS. I
therefore join her in paying tribute to those staff who
often find themselves, particularly in media commentary
and similar shorthand critiques, on the receiving end of
criticism. People may ask, “What are they there for?”.
They are hugely valuable—just as much as frontline
clinicians, nursing staff and those who work in the
canteens or clean the wards. It is a team.

Dr Whitford rose—

Edward Argar: I will give way to the hon. Lady, as I
am sure she will amplify this point. She has worked in
clinical settings and will know that a whole team is
needed to make things work.

Dr Whitford: I cannot resist the opportunity to amplify
that point. Having spent over three decades working in
hospitals as a surgeon, I know that it is a team sport
that depends on everyone. Sometimes when cuts are
made we hear the definition of “frontline”or “back-room”
services. If I am in a clinic on my own without the
patient records, the patient or the laboratory results, I
am a complete waste of space. It is critical to recognise
that. To get all the moving parts working well, really
good managers are worth their weight in gold. They are
part of the team and should be valued as such.
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We heard with reference to fit and proper persons
that the Kark review did not go far enough and should
have suggested suggest registration or licensing of senior
managers. Sometimes when the system does not work,
we see the same people move out of one place and into
another in this kind of revolving door manner.

Edward Argar: Although I do not always agree with
the hon. Lady, I find myself in complete agreement with
her. She made a couple of points that referred back to
those made by the hon. Member for Bristol South. The
hon. Lady is absolutely right that the system needs
high-calibre, high-quality people with the right skills,
particularly given what we are seeking to do with integrated
care systems. We must foster an environment in which
those high skills are valued, continually reinforced and
refreshed.

On the point about the Kark review, the hon. Member
for Central Ayrshire is right. How should I phrase this
delicately? People may move on, or be moved on, from
posts because it was not a success for whatever reason; I
will phrase it like that. We need to look at the challenge
posed by those people suddenly reappearing in another
equivalent senior post in a different part of the country.
There may be a reason why someone has not been a
success that is not due to particular circumstances or
something beyond their control, and we need to look at
the recycling of those people who have not been found
to have hit the mark. We need to look at that carefully.

Justin Madders: Will the Minister give way?

Edward Argar: I see the look on the shadow Minister’s
face, which makes me wonder what is coming.

Justin Madders: I am not trying to catch the Minister
out. I can think of a specific example where what he
mentioned has happened. I am, frankly, angry that this
individual has been able to do that. What does the
Minister think can be done to ensure that the revolving
door is shut on those whom it deserves to be shut on?

Edward Argar: The shadow Minister is right. It is a
challenge, and it is something I continually reflect on,
because it intersects with legal employment rights, the
nature of the terms on which someone leaves, how these
matters work and the fact that NHS trusts around the
country are individual. It is not a simple issue. It is one
that I continue to reflect on. I hasten to add that it is not
just the shadow Minister but Members from both sides
of the House who have, on occasion, raised the issue. It
requires further thought and reflection.

New clause 8 would involve creating a new special
health authority, effectively, to provide independent
oversight of NHS appointments. I recognise the importance
of such appointments, and everyone would agree that
good governance arrangements should and must be in
place for managing them. Appointments to NHS trusts,
NHS England and special health authorities are public
appointments; they are managed in line with the principles
of the governance code for public appointments and are
regulated by the Commissioner for Public Appointments.
The chair of an ICB would be appointed by NHS

England, with the approval of the Secretary of State.
That reflects a point that has been considered on a
number of occasions during the passage of the Bill,
namely that the ICB is accountable to NHS England
and, through it, to the Secretary of State and, ultimately,
Parliament, as part of a national health service.

I acknowledge what the hon. Member for Bristol
South said about the need for people to be answerable
and responsive to their local community. The counter-
challenge is avoiding the fragmentation of the national
health service and the vertical arrangement. She mentioned
police and crime commissioners, and although our police
forces operate in a similar way, the difference is that we
have never had a national police force. Each force is
based on a county—or a city, in the case of the Metropolitan
Police Service—and works on a locality basis, as local
authorities do.

2.30 pm

The national health service has, since its inception in
1948—the legislation was in 1946—moved in a different
direction. It moved away from local, voluntary and
local government arrangements for the provision of
health services, patchy as they were, and towards a
national model. That is the tension that we have wrestled
with when we considered different clauses of the Bill.

With regard to NHS foundation trusts, it is for the
council of governors at a general meeting of the council
to appoint or remove the chair and the other non-executive
directors. Governors are under a legal duty to represent
the interests of the trust and the public, and must
discharge this duty when making decisions on appointments.
Foundation trusts must be assured that the decisions
they make and their performance can stand up to public
scrutiny on the grounds of public interest and quality of
care. We believe that those existing provisions and processes
provide Ministers, Parliament and the public with the
necessary assurances when making appointments that
good governance expectations are being met.

The process by which different appointments are
made to the boards of NHS bodies has now been made
public, and NHS England will continue to ensure that
the process remains transparent. For appointments to
NHS boards, such as those managing NHS trusts, or
indeed to NHSE’s own board, NHS England will continue
to assess diversity data and promote diversity and inclusion.

The hon. Lady made a valid point in that context.
When I took over responsibility for workforce a few
weeks ago, on top of my other responsibilities, I undertook
the exercise of asking about, among other things, the
gender split and the black, Asian and minority ethnic
proportions at chief executive officer level. It will not
surprise the hon. Lady to know that the answer was not
clear cut, because then there was the challenge, “Ah, but
what’s a CEO versus a managing director? What counts
and what doesn’t?”. There is still a little bit of to-ing
and fro-ing over definitions. However, I think the hon.
Lady will be encouraged to learn that at the CEO level,
the gender balance is very good compared with swathes
of the public sector. On my preliminary assessment,
however, there is a lot more work to do in terms of
diversity and inclusion, so she raises an important
point.

Justin Madders: This is a slightly cheekier question
than my last one. Has the Minister conducted a similar
exercise in his own Department?
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Edward Argar: In respect of Ministers or senior civil
servants? When it comes to Ministers, though I suspect
that is not the point he wishes to push—

Justin Madders: I think we can see who the Ministers
are, at least this week. I was referring more to the senior
civil servants.

Edward Argar: I like to think that I am a constant in
the Department, this week and in previous weeks. It is
piece of work that we have done. If one looks at the
very senior civil servants—the directors general and
permanent secretaries—there is a good gender balance.
He is absolutely right, however; having assumed
responsibility for workforce more broadly a few weeks
ago, it is a piece of work that I want to do. I was
responsible for the implementation of the Lammy review
and race disparity audit when I was at the Ministry of
Justice, and it is an interest that I have taken with me to
my new Department. The last year has been a little bit
busy, but it is something of which I have not lost sight.

I do not believe that it is necessary to create a new
body to oversee appointments, given that good governance
arrangements are already in place. I therefore remain
unconvinced by the argument. As ever, and as behoves
me when the hon. Lady proposes something, I will
continue to reflect on it carefully.

Karin Smyth: I am grateful for the Minister’s comments.
I will not press the new clause to a Division, but I hope
to see this matter further debated during the passage of
the Bill. I say gently to the Minister that the gender split
for CEOs and managing directors in the health service
may be 50:50, but the workforce, and certainly managerial
post holders, are overwhelmingly women; however, that
is not reflected further up.

Edward Argar: The hon. Lady makes a point that I
should have made earlier. When I was looking at this
matter in the Ministry of Justice, I was not just looking
at prison governors. We need to look at the layers below,
the succession plan, and the mix coming up through the
system—the next generation of leaders. She is right to
highlight that; forgive me for not having mentioned it.

Karin Smyth: I am afraid that these bodies have not
proven themselves good at doing that, and it is not good
to have them police themselves, so we need to progress
the debate. On the national/local question, I am generally
more Morrison than Bevan, so I will continue to plough
that furrow, but this is also about being seen to do
things properly for local people. My fundamental point
remains that as we ask people to spend more money—we
are talking about a huge proportion of our GDP, and it
will be increasingly so under any Government—we
need to be able to demonstrate to them what is done
with it, and how and why it is done, and we need to
involve the public.

That is my view of the future of the health service,
and that is why I will continue to pursue this argument.
When it comes to cost, it is a moot point whether this is
done quietly in the corridors of NHS England; whether
it is done by the Secretary of State; whether names
mysteriously appear in the local economy; or whether
there is due process. I am not saying that the old system
was perfect. It is quite hard to recruit people to these
bodies, but they are powerful people, spending billions

of pounds of local money in the local economy. They
need to be more representative and accountable, and we
need to know who they are. As I said, I will not pursue
the matter now, but I would like to see it debated further
over the passage of the Bill, and we will come back to it
another time. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 9

DUTY TO PROMOTE RESEARCH

“For Section 1E of the National Health Service Act 2006
substitute—

‘Duty to promote research

The Secretary of State must—

(a) support the conduct of research on matters relevant to
the health and care system,

(b) provide funding for research on matters relevant to the
health and care system, via ring-fenced funding for
the National Institute for Health Research, and

(c) promote the use in the health and care system of
evidence obtained from research.’”—(Chris
Skidmore.)

This new clause would require the Secretary of State for Health and
Social Care to have a duty to support, fund and promote the use of
research in the health and care system in England, via ring-fenced
funding for the National Institute for Health Research.

Brought up, and read the First time.

Chris Skidmore (Kingswood) (Con): I beg to move,
That the clause be read a Second time.

The clause would introduce for the first time a duty
to promote research, particularly on the Secretary of
State. The Committee may remember that in discussion
on clause 19, I spoke extensively on integrated care
boards’ duties to promote research. This reflects the
importance that research plays in our healthcare system.
We recognise the value of being able to carry out
real-term clinical trials in the single health ecosystem
that is the NHS. That not only enormously benefits
patients, in terms of health outcomes, but underpins a
whole life sciences industry, in which, as we have seen
from the pandemic and our vaccine response, the UK is
truly world leading.

It is not simply because of profit that I wish to speak
to the new clause. It is also clear, as I discussed on
clause 19, that research can underpin and strengthen
the healthcare ecosystem. It can help with retaining
staff, who become inspired by the research that they do
in the course of their careers. It also improves health
outcomes for patients, and the investment in research is
ploughed back into healthcare services. Everyone benefits
from spending money on research and development.
The hon. Member for Central Ayrshire made the point
to me that research also plays an important part when it
comes to the accountability and transparency of the
NHS by underpinning clinical auditing processes, by
which we can then demonstrate healthcare inequalities
and map out where NHS services need to improve. That
can drive better integration of services by seeking to
identify where the inequalities are and closing them.

Promoting research is not simply about R&D and big
pharma; it is about changing how we look at our health
service. We need to move from a healthcare service that
is still primarily reactive to one that can recognise
patient population issues around chronic disease, and
identify which interventions can be made earlier. That is
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something that we are beginning to understand far
better through the application of genomics and precision
medicine. The UK became the first country in the world
to code 100,000 genomes in the 100,000 Genomes project,
and there is the Biobank project. That has all come
about thanks to initial investment in research and
development, and it has opened up a whole new area of
healthcare services that the NHS will benefit from in
decades to come.

It is very important to invest in R&D. Since our
morning sitting, the Chancellor has announced an
additional £44 billion of investment in the NHS over
three years to 2024-25, taking total spend in the NHS
up to £177 billion. I welcome that huge investment in
healthcare services. It is not yet clear exactly what
investment is to go into healthcare R&D, although the
Budget leaks in The Sunday Times and beyond suggest
that roughly £5 billion of that will be spent on health
R&D over five years. I welcome that funding. There was
also mention of additional money being spent on genomics.

If it is the case that healthcare research is to receive
£5 billion over three years, it is not just about the
money; it is about the use that money is put to, and
making sure that it goes as far as possible and has the
best possible outcomes. We can only do that by ensuring
that we have the structures and frameworks in place to
make sure that the money is well spent. New clause 9
places a duty on the Secretary of State to
“(a) support the conduct of research on matters relevant to the
health and care system,

(b) provide funding for research on matters relevant to the health and
care system, via ring-fenced funding for the National Institute for
Health Research, and

(c) promote the use in the health and care system of evidence
obtained from research.”

The positive feedback mechanism is important. We do
not want to commission research that will gather dust
on the shelves. We want to make sure, through real-time
evidence and clinical trials, that the R&D money goes
as far as possible, for the benefit of patients.

I said that paragraph (b) would ringfence funding for
the National Institute for Health Research—a long-term
ask of research organisations and companies involved
in the active process of healthcare R&D. If I am honest
with you, the process has often been a hand-to-mouth
exercise. NIHR has received about £1 billion a year to
spend on R&D. The most important thing in R&D is to
provide not simply the funding, but the long-term certainty
over that funding. When I was Science Minister, one
reason why I was so committed to ensuring that the UK
was associated with Horizon Europe was that it is a
seven-year multiannual financial framework—those
researchers have security for seven years. The level of
participation is a different question, but the scientist or
healthcare researcher commits to research projects that
last several years at a time. What they cannot have is
uncertainty, every year, that the research might suddenly
be pulled. That leads to the disintegration of research
partnerships and a lack of commitment at the start to
even beginning to understand what might be achievable.

Ringfencing funding for the NIHR will provide the
certainty as well as the money, so it will make the
money go further. Individuals will be able to commit to
projects, knowing that they have funding not for one
year, but several years.

Dr Whitford: I spent a few years in cancer research
while doing my doctorate. Does the Minister recognise
that when there is that hand-to-mouth need to get a
publication so as to get another grant, researchers are
taken away from what we might call blue-sky or imaginative
research that may not work out? People end up researching
something they virtually already know the answer to,
because that way they will get a publication and then
get another grant. It is not just about their personal
insecurity—it skews the type of research that gets done.

Chris Skidmore: Absolutely. I thank the hon. Member
for making that point. When I was Science Minister, we
recognised the need to look again at some of the processes
that underpin research applications for UK Research
and Innovation, for instance. We have the bureaucracy
review that is currently being chaired by Adam Tickell,
current vice-chancellor of the University of Sussex who
is moving on to the University of Birmingham. We need
to end this cyclical process of time—which is ultimately
the greatest commodity that anyone has to offer—being
taken away from researchers whose expertise is far
better spent focusing on their research in the laboratory
or performing clinical trials, and ensure that they can
get on with what they do best rather than having to
worry about the administrative burden of applying and
form-filling every year.

2.45 pm

Ringfencing funding not only provides security of
purpose but sends a strong signal that the Prime Minister
wants the UK to be a science superpower. If there is one
thing we can be science superpower with, it is life
sciences and healthcare, a sector where we are already
world-leading. Let us send that strong signal by
demonstrating that we want to ringfence funding to
give that security in the longer term. Funding has been
about £1 billion a year and that has been, relatively, a
flat cash settlement in recent years. Ringfencing it would
provide an opportunity to grow that base, particularly if
the ringfence is around a percentage base so it can carry
on in an uplift as overall NHS funding grows.

It is important to place this in the wider context of
the overall funding umbrella announced by the Chancellor.
It was not quite what I wanted, but it is good enough for
the moment. There was a manifesto commitment to
spend £22 billion by 2024-25 that has just been cut by
£2 billion in the Budget to £20 billion by 2024-25, but
we will now reach the manifesto commitment of £22 billion
by 2026-27. I can see what the Chancellor has done: he
has taken the £22 billion, which was the public funding,
and allied that with the 2027 strategy to reach 2.4% of
GDP, both public and private, on R&D by 2027. We
now have the calculus, as it were, to understand the
amount that the Government are spending on R&D
and how much will need to come in from the private
sector, which roughly equates to two thirds of that
overall spend. If the Government are putting in £22 billion,
we need the private sector to put in about £70 billion a
year by 2027. It is not doing that at the moment, so we
probably need more time to get there, but time is
running out on the 2.4% commitment, which in 2017
was just the OECD average.

South Korea and Israel are spending 4.5% of GDP
on research and development. The States is spending
3% and China is on the way to hit 3% and Germany will
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hit 3% by 2030. We are just going to fall further and
further behind, so the rhetoric of the science superpower
message is all well and good, and I welcome it, but we
have got to be able to deliver. The only way we can
deliver in this particular Bill on this particular issue is
by ensuring that the Secretary of State has the legal
authority to place on his own person that duty to
promote research, in the same way as he has a duty to
promote the closing of health inequalities and several
other duties.

When I was Science Minister, healthcare research was
an afterthought. It sat separately from BEIS. Let us
make sure that it is a priority, right at the forefront of
the Secretary of State’s mind. That is why I am keen for
the Minister to reflect on this. It would be a strong
signal if the Government adopted the amendment. It
would curry favour with the Prime Minister to demonstrate
that he, as a Minister, has taken forward the Prime
Minister’s message on delivering a science superpower. I
am sure that he will be keen to do so. Let us put R&D
on a statutory footing in the healthcare service for the
first time in 70-something years. It is long overdue and
this is the time to make it happen.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to resume with you in the Chair, Mr McCabe. I
commend the right hon. Member for Kingswood for his
new clause and for the persuasive case that he made for
it. I will cover much of what he said in my contribution,
but I highlight his point about long-term certainty,
because I was not going to cover that. Those points
were very well made. If we want to embed a culture of
research in this country and to be world-leading, as
surely we do, we must give our researchers that long-term
certainty.

I am going to start with the National Institute for
Health Research, which was, of course, established by
the previous Labour Government in 2006. We are very
proud of that, and since then, in partnership with
NICE and other organisations, it has delivered on its
mission to improve on the health and wealth of the
nation through research. I refer any colleagues who
have not had a chance to look at it to the 2016 RAND
report, which identifies 100 examples of positive change
resulting from the institute’s research. You may be
pleased, Mr McCabe, to hear me say that I do not
intend to read out all 100, but I do want to highlight the
role that it has played since in fighting covid-19 by
funding, enabling and delivering lifesaving research
throughout the pandemic and now in this current phase.
I will not list all the ways in which that has been done,
but I will highlight the recovery trial that discovered
dexamethasone. That was the first drug to reduce covid-19
mortality in hospitalised patients, cutting deaths by one
third, and it was funded and supported by the NIHR. It
is a great organisation, which we should be backing and
should be very proud of.

On research more generally, there is a shared vision
and a shared ambition across this place: the UK should
be at the very forefront in science more generally, and
particularly in research on health and care. We have all
the assets to do that, if we link everything up and invest
in it, and to make the UK the destination of choice for
clinical research. The new clause offers the Government
the chance to put that on a statutory footing, and to
make good that commitment, ringfencing funding and

mandating the Secretary of State’s support and interest
in leadership. As the right hon. Member for Kingswood
said, we would expect the Secretary of State to make
many things a personal priority. We would argue that
this is one of those things.

As in many of our proceedings, we are tidying up on
the Health and Social Care Act 2012, and this is a good
opportunity to do so again. The Minister smiles; I am
always here to offer those opportunities. My hon. Friend
and I have been ever so accommodating in that regard.
The 2012 Act only included the duty for clinical
commissioning groups to promote research. I would
direct colleagues to the cross-sector written evidence
headed up by the Academy of Medical Sciences, which
said that the NHS’s lack of ability

“to prioritise the resourcing and delivery of research has been a
major impediment to improving the UK’s clinical research environment
over the last decade.”

According to that submission, that has subsequently
been a contributing factor to wide-ranging disparities
in opportunities for patients to engage in research.
When it talks about that, we should listen. As with
so many things, we have chance to right that wrong in
the 2012 Act and to show in the Bill that we want an
active research culture in the NHS, building on the last
18 months.

Evidence shows that a strengthened research mandate
would bring many benefits. First, patients treated in
research-active NHS organisations have improved outcomes.
They have lower mortality rates and higher confidence
in the care they receive, which really is a big prize.
Secondly, at a time when the NHS is dealing with many
work force issues, this increases job satisfaction, with
most doctors surveyed by the Royal College of Physicians
wanting to be more involved in research and two thirds
more likely to apply for a role with dedicated research
time. We know it is what our excellent clinicians want
too. Thirdly, it brings economic investment into this
country; £2.7 billion was generated by NIHR clinical
research network-supported activity in 2018-19, making
the NHS around £350 million from life science companies.
So we win here both coming and going; it is better for
our patients, better for clinicians and better for our
economy.

There really is a lot in this very good new clause with
regard to both the NIHR itself and research more
generally. I hope that the Minister will look favourably
on the new clause. If he does not, I hope that he will
give the Committee comfort on how this will be not just
a broad priority for the entire system, where it is not
quite clear who is responsible, but something that he as
a Minister, and the Secretary of State, will be driving
personally and taking as a personal responsibility. As I
say, the prizes are very great indeed.

Dr Whitford: Although this would obviously apply in
England and not Scotland, and the NIHR does not
generally fund a lot of clinical research that comes from
Scotland, I absolutely support the principle. When I
was lead clinician in the west of Scotland, we put trial
support staff into all 13 breast cancer units around the
west of Scotland. That drove up participation in trials,
which, as the hon. Gentleman just said, is what generates
confidence among patients and results in better outcomes.
Most trials come with a lot of bureaucracy, and people
working in very busy clinical jobs in district generals

751 75227 OCTOBER 2021Public Bill Committee Health and Care Bill



[Dr Whitford]

often do not engage because of that. Putting trial staff
out in district generals can actually mean that, instead
of research being within academic units, it is suddenly
available to all patients. That is really important.

Having a questioning mind should be part of being
any doctor. All junior doctors are encouraged to develop
auditing and clinical ideas as an approach. The hon.
Gentleman—I have forgotten the constituency, I am
afraid.

Alex Norris: Nottingham North.

Dr Whitford: I was going to guess some other city and
get it wrong, but it is somewhere north. The hon.
Member said that having access to research time as a
clinician, which the right hon. Member for Kingswood
mentioned is a way of retaining staff, is quite important.
My local health board now employs younger, as opposed
to older, doctors as clinical fellows, and they have a day
a week as part of their contract. It is not just one or two
doctors; the board are doing it as a standard approach.
It has become really popular and has certainly helped
with our workforce issues in Ayrshire and on Arran. It
is important to see laboratory and trials research and
frontline outcome audit and clinical ideas research from
all young clinicians, and we should encourage that.
The money is great, but we then have to work out how
the money feeds into the health service to generate the
biggest impact.

Edward Argar: I am grateful to my right hon. Friend
the Member for Kingswood for bringing this discussion
before the Committee today. It behoves me to pay
tribute to his work as Science Minister in the past. He is
correct to have mentioned that he is the only person to
have held that post and my current role one after the
other. In fact, I think he sandwiched my current post
between two stints as Science Minister, so he knows a
lot about the subject and has done a lot of work on it. I
pay tribute to him for that.

The amendment seeks to legislate for an additional
duty for the Secretary of State with respect to research
and to ringfence funding for the National Institute for
Health Research—the NIHR. The NIHR is the delivery
mechanism through which the Department of Health
and Social Care funds high-quality, timely research that
benefits the NHS, public health, and social care. I
understand and appreciate the intention behind new
clause 9. When discussing previous amendments, I alluded
to the fact that I can recognise what my right hon.
Friend is seeking to achieve. The benefits of research
funded through the NIHR have proved invaluable to us
during the pandemic, and the great work of the NIHR
is addressing much-needed research into better ways to
tackle a host of other health and care challenges that we
face.

However, referring to the NIHR in primary legislation
and proposing ringfencing of the research budget would
not be appropriate, as the NIHR is not a legal entity
separate from the Department and funding for the
NIHR needs to be considered in the round alongside
other elements of the Department’s funding—of which
it is a component part—all of which are aimed, ultimately,
at improving health and wellbeing.

New clause 9 seeks to broaden the wording of the
Secretary of State’s duty to promote research, so that it
includes the care system in addition to the health service.
I recognise that the intention of my right hon. Friend is
to ensure that social care is considered a priority area
and does not get neglected in the face of demands from
health. However, the NIHR already funds both health
and social care research. Adult social care is a strategic
priority for the NIHR and its research for patient
benefit programme has an annual competition specifically
for social care proposals.

The amendment seeks to modify the existing duty of
the Secretary of State to “promote research”, and to
become a duty to

“support the conduct of research”.

It imposes a requirement for the Secretary of State to

“promote the use in the health and care systems of evidence
obtained from research”.

We consider that the existing statutory duty has ensured
that research has been championed, and that evidence
obtained from research has been well and correctly
used. The Secretary of State already supports health
and care research through funding to the NIHR, and
NIHR research evidence is widely used to underpin
improvements across the health and care system. Many
examples of NIHR impact have been documented in
published NIHR annual reports.

For those reasons, I gently encourage my right hon.
Friend not to press the new clause to a Division, but I
am happy to reflect on the matter further and I suspect
that their lordships may well return to this theme in the
other place as well.

3 pm

Chris Skidmore: I thank the Minister for his forensic
dissection of the new clause; it is greatly appreciated.
He makes a strong point about the legal status of the
National Institute for Health Research potentially making
the new clause defective, and there would be little point
in pressing the measure to a vote for that reason.
However, to reiterate what I said earlier, it is a goose
that will continuously lay golden eggs for the Minister.
If he went away to look at how the new clause might be
better shaped to deliver on the priorities and frameworks
that he has just mentioned, I am sure that he would be
richly rewarded in turn, particularly by all the organisations
that recognise the value that research can bring, and by
patients and staff, who would welcome the certainty
arising from placing future research operations on a
statutory footing.

I am a generous person. I remember tabling a ten-minute
rule Bill back in February calling for the banning of
essay mills in universities and other educational settings.
The Government gave a similar response—the proposals
were slightly defective in who they covered—but they
have now tabled their own amendment to the Skills and
Post-16 Education Bill to ban essay mills. That goes to
show what can happen when we take the time to table
amendments, either through ten-minute rule Bills or in
Committee. I say to any Back Bencher, “You are not
going to get in trouble with the Whips, trust me.” It is
important that we use our parliamentary and democratic
duty to push ideas forward, because someone will eventually
take them up, whether in this or another Government.
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I hope that, when the Bill reaches the Lords, the
Minister will reflect on and look at this as an opportunity
to deliver significant reform to the health service. For
the reasons that I have outlined, I beg to ask leave to
withdraw the motion.

The Chair: Therein lies a lesson for us all.

Clause, by leave, withdrawn.

New Clause 11

CONSULTATION WITH STAFF AND PATIENTS ON

SERVICE CHANGES

“(1) The Secretary of State must consult staff, staff
representatives and patient representatives on any changes in
services which fall within the definition of reconfiguration of
services or which impact on the roles of more than 20 staff and
publish the results of the consultation.

(2) NHS England, ICBs, NHS Trusts and FTs must publish a
response to the results of consultations undertaken under
subsection (1) and have due regard to the outcome of any
consultation.

(3) Where significant changes to services are proposed by any
NHS body, that body must produce a business case using the
Five Case Model recommended by Her Majesty’s Treasury, or
other requirements as set out in guidance prepared and published
by the Secretary of State under this section.

(4) The business case mentioned in subsection (3) must be
published for consultation and the responses to the consultation
taken into account when a decision is taken whether to
implement the change.”—(Justin Madders.)

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

We have wandered down the avenue of reconfiguration
before in this Committee, and I am sure that we will do
so again. The Opposition have been far from reassured
about the Secretary of State’s ability to intervene at any
moment when there is the slightest hint of movement in
a podiatry clinic or a change of hours at a walk-in
centre, but that is where we are.

We all know that in a few more White Papers’ time,
there will be more changes in the NHS and in social
care, and possibly more integration—who knows what
is in store for us? There will be changes in the way that
services are delivered, with, we hope, the aim of making
them better. For more than three decades, there has
been an acceptance that changes to services can be of
vital interest to the patients who receive them and the
staff who deliver them.

The Committee has already discussed several times
the importance of involving people in those debates,
and there is an acceptance that there must be a process
that engages with patients and all service users. That is
what we are trying to achieve through new clause 11. I
hope we all agree that any proposals to change the way
that services are delivered have to be subject to consultation
with patients and, as we have seen in other parts of the
Bill, with carers. I hope that we start from that uncontentious
common ground. The big issue is just how well that
consultation is delivered in practice.

At this point, I take the Committee to the Cabinet
Office guidelines of 2018 and the consultation principles,
particularly paragraph D, which states:

“Consultations are only part of a process of engagement.
Consider whether informal iterative consultation is appropriate,
using new digital tools and open, collaborative approaches.
Consultation is not just about formal documents and responses.
It is an on-going process.”

The NHS does not always understand that they should
consult before making a decision, and not on a decision
that has already been made, using consultation as a
tick-box or rubber-stamp exercise. Genuine consultation,
with open dialogue on both sides, before decisions are
made almost always results in a better decision in the
end.

Of course, the Minister will tell us that the NHS
constitution talks about those things and pledges,

“to engage staff in decisions that affect them and the services they
provide, individually and through their representative organisations
and local partnership working arrangements, and empower all
staff to suggest ways to deliver better and safer services for
patients and their families.”

That is a pledge, not a requirement, and those fine
words are often ignored when it comes to consultations
with staff groups.

Even the Health and Social Care Act 2012—the
Lansley Act—accepted that there were issues, because it
states:

“In exercising functions in relation to the health service, the
Secretary of State must have regard to the NHS Constitution.”

Having due regard to the constitution also formed part
of the licensing conditions for NHS Providers.

We know what “due regard” means and we have
already debated its limits. We know that it means that
there must be some sort of formal documentation to
demonstrate that consideration has been given to
representations. Even that sometimes does not happen,
or it happens after a decision has been made. On a
number of occasions, no attempt has been made to
empower staff and proactively ask for their views on
how to deliver the service in a better or safer way for
patients. A decision is made and presented as a take it
or leave it.

A helpful factsheet that was issued for the 2012 Act
states:

“Our reforms will enable change to be driven from the bottom-up,
by the clinicians who know the health needs of their patients best,
and underpinned by proper local engagement, partnership working
and effective local authority scrutiny.”

I draw the Committee’s attention to the words “partnership
working”. Again, the NHS can do better in respect of
that.

In the new clause, we are trying to codify something
that the NHS should be doing anyway when we look at
the documents, guidelines, explanatory notes and good
intentions, but on a number of occasions fails to do. We
therefore move from “due regard”to an actual requirement.
That is a beacon of best practice, which we should aim
for rather than watering it down. What harm can it do?
What is the disbenefit of involving the people who
know the service best and deliver it on the ground? That
is why there must be consultation with patients, their
carers and staff.

The latter part of the new clause provides that there
has to be an agreement to provide a business case. Any
significant proposal should have a business case attached
to it. Paragraph C of the Cabinet Office guidelines
states:
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“Give enough information to ensure that those consulted
understand the issues and can give informed responses. Include
validated impact assessments of the costs and benefits of the
options being considered when possible; this might be required
where proposals have an impact on business or the voluntary
sector.”

It stands to reason that giving people the full pictures
means that they can give a fuller and more informed
response. That is at the heart of the new clause. It will
mean delivering better outcomes, better services for
patients and better engagement with staff. If we refer
back to the evidence sessions––gosh, some six weeks
ago; it seems longer but it was only six weeks––this was
one of Unison’s highest priorities. Witness Sara Gorton
said of principal staff involvement

“I think trade unions and staff would feel as though they had a
stake and would be reassured that they had involvement in future
decisions with workforce implications made by those new bits of
the system if that pledge were placed in the legislation and were
the underpinning principle.”––[Official Report, Health and Social
Care Public Bill Committee, 9 September 2021; c. 93, Q119.]

That is what we are seeking to do here.

It goes without saying that any significant service
change should have the business case disclosed, as we
discussed earlier with the new clauses tabled by my hon.
Friend the Member for Bristol South. Business cases
are where proposals are developed and where challenge,
and teasing out of alternatives and improvements, can
be found. That is the heart of what good consultation
should be. We value our staff and the input they can
have. We value the impact that service changes can have
on patients and the importance of involving them at an
early stage with full information. That will improve
decisions in the long run and that is why new clause 11
should be supported.

Edward Argar: I am grateful to the shadow Minister
for giving us the opportunity to debate this issue further.
As he suggested, we have touched on it at various other
points in the passage of the legislation, but it is right
that we debate it again.

The new clause would require the Secretary of State
to consult staff, staff representatives and patient
representatives on any reconfiguration of services or
any service change impacting more than 20 staff. NHS
bodies would be required to publish their response to
the results of any such consultation and an NHS body
proposing significant changes to services would need to
produce a business case in a specific model to be published
for consultation.

Health service bodies are already under wide-ranging
duties on public involvement and consultation on proposals
for changes in commissioning arrangements and the
reconfiguration of services set out under the National
Health Service Act 2006 and regulations made under
the Act. In addition, the current guidance issued by
NHS England makes clear the importance of engagement
and appropriate consultation. That approach will continue
to be reflected under new guidance produced under the
reconfiguration provisions in the Bill, set out at paragraph 8
of new schedule 10A inserted into the 2006 Act.

Guidance can provide a level of detail that is not
always suited to inclusion in primary legislation and
allows for flexibility so that the system can work as

efficiently as possible. That approach has worked well
under the current reconfiguration system and guidance
has played an important part. The Government are
unconvinced that there is a need for an additional duty
to consult patients’ representatives when NHS
commissioners and providers must already involve service
users in any proposals to change health services delivered
to those users and which service users can access.

Moreover, it would not be appropriate for the Secretary
of State to carry out a consultation for each reconfiguration
or service change affecting staff. To run national consultation
for every local change would be disproportionate. It
would not be the best use of resource or lead to the
local level of engagement that is so important. It is right
that NHS bodies responsible for arranging for or providing
health services should lead the consultations on proposed
changes. These should be done primarily at local level
with local expertise. There is always a challenge between
the national and the local. I was not quite sure whether
the hon. Member for Bristol South was alluding to that
when she said that she was more Morrison than Bevan,
and suggested that I was more Bevan than Morrison in
my approach. Neither comparison has been made about
me in the past, but when I next see her, I will ask. There
is a real challenge in the local-national balance that
runs through several clauses and in respect of the way
the NHS has operated for decades.

The new clause would require consultation not just of
patients but of staff and staff representatives. Staff
views are of course vital in the design of service changes.
That is made absolutely clear in the current guidance
issued by NHS England, which repeatedly emphasises
the need to involve clinicians whose practices would be
affected by proposed changes. This approach will not
change in the future, and updated guidance will continue
to reflect that position and ensure that affected staff
provide meaningful input.

3.15 pm

NHS commissioning bodies already produce business
cases when proposing significant planned changes to
services, and NHS England requires planned
reconfigurations to follow a rigorous assurance and
planning process, as is right for substantial change.
NHS England already sets out its guidance to
commissioners on planning, assuring and delivering
service change for patients, including the need for business
cases. Therefore, we consider that requiring a particular
model would be unnecessarily prescriptive. Putting the
proposed level of detail in primary legislation would
risk preventing the NHS from being able to keep up to
date with developments or changes in the way business
models are prepared.

Her Majesty’s Treasury’s five-case model, which the
hon. Lady referred to under one of her previous
amendments, is relevant where service change schemes
also require significant capital investment for them to
be implemented. Not all service change schemes will
require material capital, so completing the full HMT
model may not always be necessary or proportionate.

This new clause would require consultation on any
reconfiguration or change in services impacting 20 or
more staff, with no exception for temporary service
change where patient safety is at risk or where—as we
have seen in the course of the pandemic, for example—
changes are made for a short period in response to
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specific circumstances. It is vital that local areas are able
to make important operational decisions, including
temporary changes to services, to keep patients safe.

I may or may not be successful but, for the reasons
that I have set out, I encourage the shadow Minister not
to press his new clause to a Division.

Justin Madders: We are not going to push the new
clause to a vote, because we recognise when the Minister
is not for turning—I am not sure whether he likes that
comparison. But I have a couple of reflections on what
he said. He was obviously very keen that the Secretary
of State not get involved in lots of consultations, but of
course he gives himself the power, under the Bill, to do
that in relation to any reconfiguration of any size,
anywhere in England. That does, I think, highlight a
little bit of inconsistency.

The Minister said that there was plenty of guidance
and the Government did not want the inflexibility that
putting something in legislation would develop. We take
the view that actually what we are trying to show is that
the guidance does not work to the extent that we would
want it to, which is why we think that having something
in legislation is an important baseline. It does not
prevent further guidance and flexibility from being built
in on top of that. I know when we are not going to
persuade the Minister, but I think that this is a matter
that we will need to return to many times. I beg to ask
leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 12

NHS AS THE PREFERRED PROVIDER OF NHS
CONTRACTS

“(1) The NHS is the preferred provider of NHS contracts.

(2) NHS contracts must be provided by NHS suppliers unless
the NHS supplier is unable to fulfil the terms of that contract.

(3) Where the NHS is unable to fulfil the terms of a contract,
a competitive tender must be held to identify an alternative
provider.

(4) For the purposes of this section—

(a) ‘alternative provider’ means private companies and
independent sector treatment centres, and

(b) general practice and GP-led community services are
NHS suppliers.”—(Justin Madders.)

This new clause would establish NHS suppliers of services as the
preferred providers of NHS contracts. Independent sector providers
could hold NHS contracts after winning a competitive tender.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 9.

Division No. 39]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Whitford, Dr Philippa
Williams, Hywel

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo

Higginbotham, Antony

Skidmore, rh Chris

Timpson, Edward

Question accordingly negatived.

New Clause 14

APPROPRIATE CONSENT TO TRANSPLANTATION

ACTIVITIES WHEN TRAVELLING ABROAD

“The Human Tissue Act 2004 is amended as follows—

(1) Section 32 (prohibition of commercial dealings in human
material for transplantation) is amended as follows.

(2) In subsection (1), after paragraph (e) insert—

“(f) travels outside the United Kingdom and receives any
controlled material, for the purpose of
transplantation, where the material was obtained
without—

(i) the free, informed and specific consent of a living
donor, or

(ii) the free, informed and specific consent of the
donor’s next of kin, where the donor is unable to
provide consent;

(g) receives any controlled material for the purpose of
transplantation for which, in exchange for the
removal of organs—

(i) the living donor, or a third party, receives a financial
gain or comparable advantage, or

(ii) from a deceased donor, a third party receives
financial gain or comparable advantage.

“(1A) For the purposes of paragraphs (f) and (g) in subsection
(1), it is immaterial whether the offence of dealing in controlled
material for transplantation is caused by an act or an omission.

(1B) For the purposes of paragraph (g) in subsection (1), it is
immaterial whether the acts or omissions which form part of the
offence take place in the United Kingdom or elsewhere.

(1C) In subsection (1)(g), the expression “financial gain or
comparable advantage” does not include compensation for loss
of earnings and any other justifiable expenses caused by the
removal or by the related medical examinations, or compensation
in case of damage which is not inherent to the removal of organs.

(1D) Subsection (1F) applies if—

(a) no act which forms part of an offence under subsection
(1) takes place in the United Kingdom, but

(b) the person committing the offence has a close
connection with the United Kingdom.

(1E) For the purposes of subsection (1D)(b), a person has a
close connection with the United Kingdom if, and only if, the
person was one of the following at the time the acts or omissions
concerned were done or made—

(a) a British citizen,

(b) a British overseas territories citizen,

(c) a British National (Overseas),

(d) a British Overseas citizen,

(e) a person who under the British Nationality Act 1981
was a British subject,

(f) a British protected person within the meaning of that
Act,

(g) an individual ordinarily resident in the United
Kingdom,

(h) a body incorporated under the law of any part of the
United Kingdom,

(i) a Scottish partnership.

(1F) In such a case, proceedings for the offence may be taken
in any criminal court in England and Wales or Northern
Ireland.”

(4) In subsection (3), after “subsection (1)” insert “(a) to (e)”.

(5) In subsection (4), after “subsection (1)” insert “(a) to (e)”.

(6) After subsection (4) insert—

“(4A) A person guilty of an offence under subsection (1)(f) or
(1)(g) shall be liable—

(a) on summary conviction—
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(i) to imprisonment for a term not exceeding
12 months,

(ii) to a fine not exceeding the statutory maximum, or

(iii) to both;

(b) on conviction on indictment—

(i) to imprisonment for a term not exceeding 9 years,

(ii) to a fine, or

(iii) to both.”

(7) Section 34 (information about transplant operations) is
amended as follows.

(8) After subsection (2) insert—

“(2A) Regulations under subsection (1) must require specified
persons to—

(a) keep patient identifiable records for all instances of
UK citizens who have received transplant procedures
performed outside the United Kingdom; and

(b) report instances of transplant procedures performed
on UK citizens outside the United Kingdom to NHS
Blood and Transplant.

(2B) Regulations under subsection (1) must require NHS
Blood and Transplant to produce an annual report on instances
of UK citizens receiving transplant procedures outside the
United Kingdom.””.—(Alex Norris.)

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

The Chair: With this it will be convenient to discuss
new clause 15—Regulation of the public display of imported
cadavers—

“The Human Tissue Act 2004 is amended as follows—

In subsections (5)(a), (6)(a) and (6)(b) of section 1
(authorisation of activities for scheduled purposes) after
“imported” insert “other than for the purpose of public
display”.”

Alex Norris: In speaking to these new clauses, I stand
on the shoulders of the inestimable work done in this
place by my hon. Friend the Member for St Helens
South and Whiston (Ms Rimmer) and in the other
place by the noble Lord Hunt of Kings Heath, who is
with us for a little while longer before he has an oral
question to dispose of in the other place. I note my
thanks to them for their leadership. I hope that we can
move this important issue on as part of our consideration
of the Bill.

In this country, since April, around 2,000 people have
received an organ transplant. A person voluntarily deciding
to give an organ in life or after their death gives the
most precious gift of all. It is an incredibly selfless act
that allows another person to live. It is a wonderful
thing. We should be very proud of Britain’s record on
organ donation over the years, of the research and
development in that area and the work that I have no
doubt we will yet do.

However, there is a sinister underside to organ donation
that I ask the Committee to consider with these two
new clauses. In some parts of the world organs are not
given freely but are taken by force. Extensive research
has shown organ harvesting to be prevalent particularly
in China, where the number of organs transplanted
swamps the official number of voluntary donations.
The organs are generally destined for high-paying customers
and come from people such as political dissidents, prisoners
of conscience and ethnic minorities.

The Chinese Government say that it does not happen.
The World Health Organisation has backed that up,
based on a self-assessment made by the Chinese

Government, which I did not find very credible. What I
do find credible is that, in 2020, the independent China
Tribunal found that forced organ harvesting has been
committed for years throughout China, on a significant
scale. Falun Gong practitioners have been one source—
probably the main source—of organ supply. Victims
include both the dead and the living. There are whistleblower
reports of corneas being harvested.

In January we made progress on the issue through the
Medicines and Medical Devices Act 2021—I am sure
the hon. Member for Central Ayrshire remembers the
exchanges fondly. That opened the door to further
regulation of human tissues and I hope that we can
move further in this Bill.

Existing legislation does not deal with British citizens
who travel abroad. New clause 14 attempts to close that
loophole by making it a crime for British citizens,
residents and other specified people to be involved in
the kill-to-order organ trade. It would end the opportunity
for someone to travel to pay for black market organs
from a prisoner of conscience and to return to the UK
for NHS-funded anti-rejection medication. We must
make it clear that involvement in this trade is reprehensible
and unacceptable. I think that is a point of consensus
across the House, but I am yet to hear what the mechanism
is to close the loophole—I think new clause 14 presents
a very good one.

New clause 15 deals with the display of human
bodies. I used the word “grim” earlier in proceedings,
and this is very grim indeed. Regrettably, this is not a
theoretical conversation. In 2018 the Real Bodies exhibition
took place in Birmingham. Adults and children paid to
look at deceased corpses that had been injected with
silicon and transformed into real-life mannequins. The
bodies were sourced from a lab in Dalian in China. The
bodies were able to be displayed without any documents
or proven consent, and from a lab that we know receives
bodies from the Chinese police.

Whether that sort of exhibition counts as entertainment
is a matter for individuals—it is certainly not my sort of
entertainment. New clause 15 would ensure that the
trade is tightly regulated, so that something like that
could not happen again. It would prevent the display of
dead bodies of political prisoners and guarantee that
proper consent has been received, ensuring dignity and
respect for the deceased and their families. I think this is
a matter of interest to the Committee, which is why I
am seeking to put it in the Bill. It is also of significant
interest in the other place. I know there will be conversations
on the issue as the Bill progresses.

I am keen to hear from the Minister on these two
points. I do not doubt that we are of one mind on the
matter. What I would like to know now is what the
Government are going to do about it, because these are
pressing issues and need action now.

Edward Argar: I can certainly tell the hon. Gentleman
that I think there is a consensus across the Committee,
and indeed across both Houses, condemning the
reprehensible behaviours and practices that he has
highlighted. As he says, the challenge is the mechanism,
particularly given the concept of extraterritoriality that
applies here, so I will talk about that a little bit. I fear we
may have to return to this; I suspect, given the complexities,
that it may well be their lordships’ House that grapples
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with it a little further. Although it is not normally the
done thing to recognise those in the Public Gallery, as
they are not in the Chamber, were there to be a distinguished
Peer in the Public Gallery, I would also pay tribute to
their work on this. I hope that just about keeps me in
order, Mr McCabe.

New clause 14 seeks to extend the provisions in
section 32 of the Human Tissue Act 2004, which prohibit
commercial dealings in human material for transplantation.
The amendment would make it an offence for someone
to travel outside the UK to receive such material without
free, informed, and specific consent or in exchange for a
financial gain or comparable advantage.

We believe that much, albeit not all, of what the
clause seeks to achieve is already covered by different
aspects of existing legislation. I will talk first about
those travelling from the UK, forcibly or otherwise, and
the protections available for them from having their
organs harvested, and then I will turn to those travelling
from the UK to receive organs.

Provisions in the Modern Slavery Act 2015 make it
an offence to arrange or facilitate another person’s
travel, including travel outside the UK, for the purposes
of their exploitation in any part of the world. Travelling
covers the arrival or departure from any country, or
within any country, and exploitation includes the supply
of organs for reward. The Modern Slavery Act applies
to the activities of UK nationals regardless of where the
travel or the arrangements for it take place.

A person found guilty of that offence could be liable
for life imprisonment, and those guilty of aiding, abetting,
counselling or procuring it are liable for up to 10 years’
imprisonment. This means that existing extraterritorial
legislation already makes it an offence for a UK citizen
to purchase an organ for transplant overseas, provided
that the purchase involves arranging or facilitating a
person’s travel for the purpose of the removal of their
organ for sale.

Furthermore, section 32 of the Human Tissue Act
already prohibits the giving of a reward for the supply,
or for an offer to supply, any controlled material. If a
substantial part of an illicit transaction takes place in
England, Wales or Northern Ireland, it will constitute
an offence under this provision. It could, for example,
be an offence to arrange a purchase and pay for an
organ from a UK bank account and, likewise, it could
be deemed against the law if somebody were to take
steps in the UK to find someone who would sell them
an organ overseas.

By adding an explicitly extraterritorial offence, as this
amendment seeks to do, the interpretation of the existing
provisions could be restricted, thereby potentially weakening
our existing tools under those two pieces of legislation.
As this amendment would prohibit travel outside the
UK to receive an organ without the specific consent of
the donor or next of kin, there is a chance that it could
also inadvertently make it an offence for someone from
the UK to receive an organ in a country with deemed
rather than explicit consent provisions. This is at odds
with our domestic position, where deemed consent is
accepted as an appropriate form of consent for organ
donation.

There is also the possibility of an unintended consequence
of criminalising the recipient, as opposed to the supplier
and buyer, of a trafficked organ. It is not difficult to

imagine a case of a vulnerable person receiving a transplant
abroad, perhaps through arrangements made by relatives,
and having been misled as to the provenance of their
organ. Under these circumstances, we believe that those
who made the arrangements to purchase and supply the
organ should be prosecuted and deemed liable, as they
already can be under the Human Tissue Act and the
Modern Slavery Act.

Dr Whitford: There is a problem with the shortage of
organs for transplant generally within the UK. While
making it an opt-out system will hopefully help with
that, is there not a need to have legislation here so that
the market is discouraged or prohibited, and therefore
we do not have customers for those organs overseas? If
there are customers, the business will exist.

Edward Argar: I take the hon. Lady’s point. I will
turn to new clause 15 in a moment, but we are as one in
our concern to ensure that the current legislation is as
effective as possible and that it does what we want it to
do. I will make some further remarks on my future
thinking when I conclude.

3.30 pm
New clause 14 also seeks to introduce an obligation

for specified persons to record and report instances of
UK citizens travelling overseas to receive a transplant,
but it does not define who the specified persons might
be. We would be concerned if doctors and other NHS
staff were expected to undertake that role.

Finally, there are some additional minor drafting
issues with the new clause. For example, there is
inconsistency in the use of terms: “organs” is used
interchangeably with “controlled material”, which has a
slightly broader meaning, but that is a technical drafting
point rather than at the heart of what the hon. Member
for Nottingham North is trying to get at.

New clause 15 seeks to modify section 1 of the
Human Tissue Act 2004 to prohibit the import of
bodies or parts of bodies for the purposes of public
display. I believe that the intention behind the new
clause has already been met by recent changes to the
Human Tissue Authority’s regulatory requirements for
public display, through its revised code of practice.
Since concerns were raised during the passage of the
Medicines and Medical Devices Act 2021 regarding the
origin and consent of bodies used in public display
exhibitions, the Government have worked closely with
the Human Tissue Authority to ensure that robust
assurances on consent are fully received, considered,
assessed and recorded before any display licences are
issued. The Human Tissue Authority strengthens and
revises its code of practice on public display, which lays
down its expectations for any establishment seeking a
licence to display human tissue. The new code, which
was laid before Parliament in July, sets out clearly that
the same consent expectation should apply to imported
bodies and body parts as to such materials sourced
domestically. The Human Tissue Authority has made
the new code provisions explicit to public display
establishments and given specific notice to plastination
companies that it believes have been involved in arranging
public displays.

Those changes mean that it is already the case that in
order for an exhibition of imported bodies to receive a
public display licence, it would first be expected to
provide proof of the donor’s specific consent to be
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displayed publicly after they were deceased. If it failed
to do so, it would be denied a licence by the Human
Tissue Authority for not meeting its standards.

It is for those reasons that I ask the hon. Member for
Nottingham North to consider not pressing the new
clauses to a Division. However, I believe that more
thought can be done in this space. I think that Members
on both sides of the Committee, and of the House, seek
the same outcomes. I would prefer to see that work
done through the existing legislation covering those
loopholes. However, if there are gaps and loopholes, I
am happy to reflect further on what more might be
possible in this space. I hope that is helpful to the hon.
Gentleman.

Alex Norris: I am grateful to the Minister for his full
reply. I do not intend to stress the consensus we have by
dividing the Committee. He has given others who may
want to look at this at a later stage quite a bit to go at.
On resolving the point made in new clause 14, I heard
what the Minister said about the scattering of the
different parts across the statute book, but a judgment
may have to be made about whether that is an effective
way to organise the powers. Perhaps creating a consolidated
offence would be a more practical and meaningful
approach. That is my personal view, but as I have said,
there will be lots to go at elsewhere.

I got quite a bit of satisfaction from the Minister’s
response to new clause 15. I will go away and look at the
Human Tissue Authority’s work. Obviously, primary
legislation is always best, but I will see whether that is
effective.

Edward Argar: In that context, may I make the hon.
Gentleman an offer? If he thinks there is anything
specific that my officials could provide to assist him in
his reflections, could he let me know and I will be very
happy to facilitate it?

Alex Norris: That is a very kind offer and I am almost
certainly going to avail myself of it. On that basis, I beg
to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 16

LICENSING OF BEAUTY AND AESTHETICS TREATMENTS

“(1) No person may carry on an activity to which this
subsection applies—

(a) except under the authority of a licence for the purposes
of this section, and

(b) other than in accordance with specified training.

(2) Subsection (1) applies to an activity relating to the
provision of beauty or aesthetics treatments which is specified for
the purposes of the subsection by regulations made by the
Secretary of State.

(3) A person commits an offence if that person contravenes
subsection (1).

(4) The Secretary of State may by regulations make provision
about licences and conditions for the purposes of this section.

(5) Before making regulations under this section, the Secretary
of State must consult the representatives of any interests
concerned which the Secretary of State considers appropriate.

(6) Regulations may, in particular—

(a) require a licensing authority not to grant a licence
unless satisfied as to a matter specified in the
regulations; and

(b) require a licensing authority to have regard, in deciding
whether to grant a licence, to a matter specified in the
regulations.”—(Justin Madders.)

This new clause gives the Secretary of State the power to introduce a
licensing regime for cosmetic treatments and makes it an offence for
someone to practise without a licence. The list of treatments, detailed
conditions and training requirements would be set out in regulations
after consultation with relevant stakeholders.

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

It will be noted that new clause 16 has attracted
considerable support from a wide range of Members
across the House. I pay tribute to the beauty, aesthetics
and wellbeing all-party parliamentary group, whose
work in the area has been influential in producing the
new clause. Many of the Members who put their name
to it are also members of that group. I pay tribute to a
constituent of my right hon. Friend the Member for
North Durham (Mr Jones), Dawn Knight, who has
been assiduous in this area, as has my right hon. Friend
himself. Their tireless campaigning, which I suspect will
continue for some time, has been vital so far. This is
such an important area and it needs an awful lot of
attention. We know there is a lot more to be done.

As we know, cosmetic treatments can include a wide
range of procedures aimed at enhancing or altering
appearance. Many common treatments are offered on
the high street and include lip fillers, injectables, thread
lifts, semi-permanent make-up, laser treatments, piercings
and—one that we are more familiar with—tattoos. Perhaps
one day the Minister will show us all of his. If the
Minister wants to respond on that point, he is more
than welcome to.

Edward Argar: He clearly knows something I do not.

Justin Madders: Many of these procedures are becoming
increasingly popular. There is a well-articulated concern
that non-medically and medically trained practitioners
are performing treatments without being able to evidence
appropriate training, or the required standards of oversight
and supervision. One need only look on Facebook, for
example, to see the proliferation of adverts for all types
of treatments. These are usually done by unlicensed
individuals who call themselves doctors. We have talked
recently about the lack of proper regulation of social
media. Although such a debate is not for today and falls
outside the scope of the new clause, it is a matter that
also needs to be addressed.

Cosmetic treatments can cause serious harm if not
carried out correctly, in a safe environment and by
competent, trained practitioners. Anything that punctures
the skin carries the risk of the transmission of blood-borne
viruses. There are countless tragic stories of people who
have had life-changing injuries and conditions as a
result of poor treatments. The amendment seeks to put
the protection of the public at the forefront by giving
the Secretary of State power to bring into force a
national licensing scheme for cosmetic procedures. It
would be a departure from the wild west we face at the
moment. We recognise that significant research and
engagement with all stakeholders would be needed to
develop a scheme that will work well for all cosmetic
treatments, as well as providing a practical and efficient
system that will be understood and adhered to by
members of the public, regulators and practitioners.

765 766HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



Any new scheme would have to have some flexibility
in order to capture new cosmetic treatments coming on
to the market in future. It would need to be able to set
standards for training, qualifications and competency
requirements of practitioners, including, we think, periodic
checks of premises. Importantly, it would provide for
continuous professional development of the practitioner.
There would be a requirement for indemnity insurance
and access to redress schemes for members of the public
to be provided, should complications arise as a result of
any aesthetic procedure. There are a number of sad
stories about supposedly reputable companies doing
damage to their customers, going into liquidation and
their insurers then refusing to pay out. I do not think
any Member wants to see that happening anymore if we
can do something about it.

We would hope that any licensing scheme would have
the characteristics that I have set out, and there would
be accompanying sanctions for those who contravene it.
At present, there is no provision to ensure that prescription-
only medicines, such as Botox and anaesthetic creams,
adrenaline and hyaluronidase, which are prescribed by
regulated prescribers, are actually prescribed in accordance
with safe practice. For example, beauty therapists are
reliant on registered prescribers prescribing injectables,
such as Botox, which they are unable to obtain without
a prescription.

Although doctors are required to have a face-to-face
individual assessment of each service user prior to
prescribing to third parties, such as beauty therapists, a
significant body of evidence exists to confirm that
individual assessments are not actually taking place in
many cases and that telephone prescriptions are being
provided remotely. The proposed licensing scheme would
provide a requirement for all prescribers to be officially
named and to operate in accordance with required
practice standards.

Of equal importance is the need for a licensing scheme
to close the loophole that currently exists relating to the
import of unlicensed injectable products from Korea,
such as Botulax. There is a registration scheme in
England for certain specialist treatments, such as electrolysis,
tattooing, piecing, semi-permanent make-up and
acupuncture. However, some of the riskier and newer
types of cosmetic treatment cannot be included within
the scope of the current regulatory regime. The system
also does not allow regulators to specify conditions,
qualifications or competency requirements, or to remove
anyone from the practitioner register.

Only a small handful of areas across England have
introduced their own licensing schemes in order to
protect the public—London, Nottingham and Essex
are notable examples. There are currently two Professional
Standards Authority-approved voluntary registers of
accredited practitioners, and one voluntary register of
approved education and training providers that operate
in the sector. However, joining is not mandatory, which
means there are many unaccredited practitioners providing
treatments to members of the public without any checks.

The creation of a national licensing scheme in England
for practitioners of cosmetic treatments would ensure
that all those who practise are competent and safe for
members of the public, and it would also cover some of
the newer practices not covered by existing licensing
laws. There is a large body of support for such a move,
including the Chartered Institute of Environmental Health,

the Royal Society for Public Health, the Institute of
Licensing, the Joint Council for Cosmetic Practitioners,
the UK Public Health Network, the Faculty of Public
Health and Save Face, as well as about 90% of the
public, accordingly to at least one survey.

The Minister is keen on giving the Secretary of State
additional powers, but I know that he is also keen on
finding savings wherever possible. Were he to support
this new clause, there would undoubtedly be a saving to
the wider NHS in the long run—for example, through
reduced visits to A&E and GPs to correct mistakes
made by poorly trained and unregulated practitioners.

Here are some examples of the impact on the NHS of
that lack of regulation: outbreaks of infection at skin-
piercing premises, resulting in individuals being hospitalised
and, in some cases, disfiguration and partial removal of
the ear; second and third-degree burns from lasers and
sun beds; allergic reactions due to failure to carry out
patch tests or medical assessments, which have led to
hospitalisations; and blindness in one eye caused by the
incorrect administration of dermal fillers. Those are all
tragedies for the individuals involved and mistakes that
could be avoided. They are a cost to the NHS and to
wider society. I believe that a system of licensing would
put a stop to a lot of those tragedies.

Dr Whitford: I rise to support the new clause. As a
surgeon working in general surgery, I know that, as
many of these new techniques emerged, the pressure on
the NHS became obvious—for example, as a result of
local infections and extensive necrosis. Fillers can also
migrate. That might seem a minor side effect, but it can
create a lot of psychological and mental health distress
for the person who went ahead with the procedure and
ended up disfigured because the filler was incorrectly
administered. Botox has become ubiquitous, but we
should remember that it stands for botulinum toxin,
which is one of the most dangerous toxins on the
planet. It is used in tiny doses, but it can still cause
problems if incorrectly administered.

In addition to these aesthetic techniques, which have
become extensive because they appear minor and are
often delivered by people without significant training—part
of their danger is that they are projected to the public as
being very simple techniques—we have the issue of
more extensive cosmetic surgery, such as breast surgery,
abdominal uplifts, liposuction and so on, which involve
anaesthetic—often a general anaesthetic—and major
intervention. The public think that plastic surgeons and
cosmetic surgeons are the same. Although a plastic
surgeon, who is a trained and licensed NHS surgeon,
may also carry out cosmetic surgery, there are many
clinics providing cosmetic surgery that is not carried out
by plastic surgeons. Here the side effects and repercussions
for a patient can be quite extensive, and indeed they
have previously led to loss of life, which in some cases
has been well publicised.

If this issue is taken forward, I would like to see a
recognition that both these minor aesthetic interventions
and cosmetic surgery should be regulated.

3.45 pm

Edward Argar: I am grateful to the hon. Member for
Ellesmere Port and Neston for bringing this discussion
before the Committee today, and I join him in paying

767 76827 OCTOBER 2021Public Bill Committee Health and Care Bill



[Edward Argar]

tribute to my right hon. Friend the Member for Romsey
and Southampton North (Caroline Nokes) and the
right hon. Member for North Durham. I know that
both are tenacious campaigners, and both are due to
meet me in the coming days to discuss their work in the
context of the all-party group and the constituency
case, exactly as the hon. Member for Ellesmere Port and
Neston mentioned.

I also pay tribute to my hon. Friend the Member for
Sevenoaks (Laura Trott) for her success, within a year
or so of coming to this place, in getting her private
Member’s Bill through. It imposed some further restrictions
in relation to botulinum toxin treatments or procedures,
particularly in terms of the age limit from which they
could be undertaken.

This new clause would give the Secretary of State the
power to introduce a licensing regime for beauty and
aesthetics treatments, and make it an offence for a
cosmetic practitioner to practise without a licence. I
appreciate the intention behind the new clause, and
I am sympathetic to its intended purpose. As we are
aware, cosmetic treatments are an ever-expanding, multi-
million pound industry, and we need to ensure that that
industry operates in a safe way.

The breadth of the recent beauty, aesthetics and
wellbeing all-party group inquiry into non-surgical
procedures, which the shadow Minister alluded to,
demonstrates that this is an extremely complex area to
tackle and address. There is a huge range of non-surgical
cosmetic procedures available, which vary in their level
of complexity and invasiveness. The Government are
carefully considering the findings of that report and the
need for additional regulation in this area in the light
of it.

We are considering the case for a licensing system
alongside the other specific, and in some cases more
narrow, recommendations made in the all-party group’s
report. As part of that, we need to work further with
stakeholders and within Government to clarify the scope
of any further regulation and which procedures it might
apply to. The private Member’s Bill introduced by my
hon. Friend the Member for Sevenoaks came into force
at the start of October. It prohibits the availability of
botox and dermal fillers to under-18s, apart from in a
very narrow set of defined circumstances. We will consider
the impact and effectiveness of this important legislation
in parallel with the all-party group’s report in assessing
whether to expand further the role of local authorities
in overseeing cosmetic procedures.

I reassure the Committee that my priority is to ensure
that the right regulatory framework is in place to provide
consistent and high standards of practice, and the
Government are committed to improving the safety of
cosmetic procedures through better training for practitioners
and clear information so that people can make informed
decisions about their care. I hope I can reassure the
Committee that we are actively considering whether
increased oversight of practitioners performing some of
the most invasive non-surgical procedures is the right
way forward, and one that we could work with.

We continue to explore carefully how to achieve a
proportionate system of practitioner regulation. The
all-party group’s report is a very valuable contribution
to that work and that active assessment. As soon as that

work has been done, we will look to determine the need
for and scope of further regulation in this area, and we
look forward to reporting our conclusions from that
assessment in early 2022. I therefore encourage the
shadow Minister not to press the new clause to a
Division, and I invite him to work with us in looking at
the issue.

Justin Madders: I am encouraged by what the Minister
has said. I am pleased to hear that he is meeting the
right hon. Member for Romsey and Southampton North
and my right hon. Friend the Member for North Durham
shortly, and that we will hopefully have some progress
on this in the new year. In the light of that information,
I beg to ask leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 17

SECRETARY OF STATE’S DUTY TO MAINTAIN SAFE

STAFFING LEVELS

“After section 1G of the National Health Service Act 2006
(but before the italic heading after it) insert—

‘1GA Secretary of State’s duty to maintain safe staffing
levels

The Secretary of State has a duty to maintain safe staffing
levels in the health and care service in England.’”—(Justin
Madders.)

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

This is a probing new clause, and I will not press it to
a vote. I am not sure that this is the best legislation for
it, but we are trying to make some points about the
importance of patient safety. I hope we can all agree
that for good care to be central, there need to be enough
staff, not just notionally through some measure of the
number of posts, but by ensuring that those people are
actually in place at the time of giving care. We can have
a debate about what level of staffing is enough. For
a long time, the issue was left to the good sense of
managing clinicians but, of course, that has always been
strongly impacted on by the level of budget that could
support staff.

Across the world, much attention has been placed on
setting out what levels of staff and skill are needed in
various settings to achieve the required levels of safety.
The debate is not at any fixed point in time, because
pathways, models of care, and staffing skills and mixes
develop and evolve, but there will always be a correlation
between safe staffing and levels of funding. It is a sad
fact that our NHS, which should find planning easy as a
single national system, has struggled for some time in
almost every of aspect of workforce planning. It has
shied away from asking questions about safety that
come when the available workforce is not matched to
the resources. At the end of the day, it is the patients
who lose out when we are in that situation.

Much of the discussion on this topic historically has
focused on the nursing workforce, which is by far the
biggest of the staff groups. The Royal College of Nursing
put out guidance pre-covid and during covid and set
out where the legal responsibilities lie. It also pointed
out recently:
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“These are unprecedented times. Nursing staff in almost all
settings are facing challenges beyond what were ever expected.
Staffing levels are poor in many places, on most shifts and care is
being compromised as a result”—

“care is being compromised” can be read to mean
unsafe staffing levels.

New clause 17 calls for a duty to be placed on the
Secretary of State to ensure that there are in fact safe
staffing levels, even if there is not a specific legislative
requirement in England. I say in England because in
Wales, Labour has led the way with the Nurse Staffing
Levels (Wales) Act 2016. In Scotland, the Health and
Care (Staffing) (Scotland) Act 2019 became law, although
I understand that covid has meant that there has been
some delay in its implementation. I also understand
that Scotland included social care staff in that remit.

A decade ago, research showed that low levels of
nurse staffing are linked to worse patient outcomes and
unsafe conditions. Before 2013, decisions to assess and
review staffing levels were made locally, with little national
guidance. However, the Francis inquiries in 2010 and
2013 identified nurse staffing as a patient safety factor
that contributed to the care failings identified at Mid
Staffordshire NHS Foundation Trust. They highlighted
that decisions about nurse staffing were made without
full consideration of the risks to patient safety. Francis
said:

“So much of what goes wrong in our hospitals is likely, and
indeed it was, in many regards, the case in Stafford, due to there
being inadequate numbers of staff, either in terms of numbers or
skills”.

In response to that statement and the Francis inquiries,
the Department of Health developed four strands of
policy that aimed to create safe nurse staffing levels in
the NHS. The National Institute for Health and Care
Excellence published guidance for safe staffing in all
NHS acute hospitals in 2014. It endorsed the safer
nursing care tool to help hospitals to plan their staffing.
There was a National Quality Board report outlining
the principles that NHS trusts were expected to apply in
relation to planning staffing, and trusts were required
to monitor the differences between planned and achieved
nurse staffing levels and to report them through NHS
Choices.

A lot of emphasis was placed on the providers of
care, and rightly so. They should use their staff effectively
and efficiently to keep patients safe. However, there is
also a wider responsibility on commissioners—that is
where I think we have fallen down—to ensure that
providers do what is required, and on system managers
and others who allocate the resources, to ensure that
they do it in a way that permits safe levels of staffing.
Community, maternity and learning disabilities are all
nursing specialities where shortages are most acute. Our
new clause makes it clear that all settings would have to
adhere to the same standards, with no distinctions,
because we believe that good and safe care should be for
everyone.

In 2013, the National Quality Board set out
10 expectations and a framework within which organisations
and staff should make decisions about staffing that put
patients first. The document, entitled “Putting people
first”, made it clear that safe staffing was both a collective
and individual responsibility and central to the delivery
of high-quality care that is safe, effective, caring and
responsive. In England we have a website full of guidance,
and NHS boards are required to take that guidance into

account or have regard to it, but there does not appear
to be anything similar for social care. Of course, the
point I am trying to make, rather unsubtly, is that that is
just guidance.

Looking more broadly, the NHS entered its new
planning mode from 2015, and we had the emergence of
sustainability and transformation partnerships. There
was a requirement for them to design local plans to
develop, recruit and sustain levels of staff with the right
skills, values and behaviour in sufficient numbers, and
in the right locations, to ensure the safety of patients.
The plans were developed in great haste, but they did
not actually go anywhere. Now we are to have more
structured ICBs and new plans, but we still do not have
a national workforce plan, which means that ICBs
cannot plan properly either.

It would be good to know not just the levels of
vacancies, but the gap between the staffing needed to
maintain safe levels of working and what is actually in
place. We touched on this aspect earlier, and we hope
the Government respond positively even if they do not
accept the new clause. I am sure the Minister will agree
that safe staffing levels are better than unsafe levels. We
should all agree that it is possible and desirable to
enshrine in law guidance from experts on what constitutes
safe levels of staffing in various settings and scenarios.
We should absolutely be allowed to know when unsafe
levels of staffing occur, especially when it becomes an
endemic issue due to staff or funding shortages.

As we have mentioned before, we do not want to
overburden the Secretary of State, because he already
has a number of new powers under the Bill that will
keep him busy. We have tried to remove the attempts to
give him more work through the power grab, but it
would not be for the Secretary of State to do the rotas
or phone round for additional staff in the mornings. He
just has to ensure that the duty to have staff levels of
staffing is fulfilled by those delivering the service. Any
wisdom that the Minister can provide on issues around
defining, establishing and enforcing safe staffing, and
on who carries the systemic responsibilities, will be
greatly appreciated.

Dr Whitford: There is no question but that the workforce
in both health and social care is one of the biggest
challenges across all four nations of the UK. As the
shadow Minister highlighted, both Scotland and Wales
have passed legislation and aspire to having in law what
level should be aimed at, which is quite important.
Although covid has impacted in terms of staff leaving
the service and the demand on the service, Brexit has
also had a huge impact, in that there was an almost 90%
drop in European nurses coming to the UK within just
months of the referendum. The situation has not recovered,
and that impacts right across the system and indeed in
social care, where European citizens represented a significant
part of the workforce.

When I first came to this place, the former Health
Secretary, the right hon. Member for South West Surrey
(Jeremy Hunt), talked very much about patient safety
but claimed that, in essence, doctors were not really
available in the NHS outwith nine to five, and that this
was causing what were called “weekend deaths”. Having
worked long hours for over three decades, I was a bit
afraid that my husband would think I was having serial
affairs if I was working only nine to five in the hospital,
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so I refuted that utterly. However, the evidence available
at the time was that the only staff ratio that had any
provable impact on patient outcome was that of fully
trained, registered nurses—not trainees, not associates
and not assistants—to patients. Obviously, that ratio
changes, based on the dependency of the ward—whether
it is an ordinary ward, a high-dependency ward or an
intensive care ward. That is what leads to the basic
formula in safe staffing legislation, and England does
not have it.

Although covid, Brexit and other things have impacted
on the ability of Scotland and Wales to achieve what
they aspire to, the guidance has been there for years and
it has not been achieved, as the shadow Minister said.
Having safe staffing ratios in hospitals is critical, but
what action should be taken if that safe level of staffing
is not there? What work should not be done so that
patients with emergencies can be cared for properly?
Otherwise, there is pressure on management to get
things done where they want to see throughput. Sometimes,
staff simply end up between a rock and a hard place,
and that drives staff out of the service. Ultimately,
coming home after an exhausting shift feeling that they
have delivered poor care because they were covering too
many patients is demoralising. It undermines the retention
of staff and adds to the problem.

4 pm

Edward Argar: I am grateful to the shadow Minister,
the hon. Member for Ellesmere Port and Neston, for his
framing of the new clause in his opening remarks.

The new clause would place the Secretary of State
under a statutory duty to maintain safe staffing levels in
the health and care service in England. I fear that its
effect would be to detract from the responsibility of
clinical and other leaders at a local level to ensure safe
staffing, supported by guidance—I certainly take on
board the point about guidance made by the hon.
Member for Central Ayrshire—and regulated by the
Care Quality Commission. I am afraid that the Government
cannot agree with the new clause as worded for a
number of reasons, which I will enunciate for the shadow
Minister to illustrate my thinking.

First and foremost, we do not believe that there is a
single ratio or formula that could calculate what represents
safe staffing. It will differ across and within an organisation
and, indeed, across organisations. Reaching the right
mix requires the use of evidence-based tools and, crucially,
the exercise of professional judgment and expertise and
a multi-professional approach.

Consequently, we think that responsibility for staffing
levels is best placed with clinical and other leaders at a
local level, responding to local needs and supported by
guidelines, all overseen and regulated by the CQC.
Those guidelines, notwithstanding the challenges posed
by the hon. Lady and the shadow Minister, are issued
by national and professional bodies such as the National
Quality Board and National Institute for Health and
Care Excellence. They are based on the best available
clinical evidence and are designed to ensure patient
safety.

Appropriate staffing levels form a core element of the
CQC’s registration regime for health and social care
providers. Providers are required by the CQC to provide

sufficient numbers of suitably qualified, competent,
skilled and experienced staff to meet the care and
treatment needs of the people using the service at all
times. Staff must also receive the support, training,
professional development, supervision and appraisals
necessary to carry out their role and responsibilities.

Secondly, the new clause would require the formulation
of safe staffing ratios against which performance could
be assessed. I fear that that could be a retrograde step
and inhibit the development of the skill mixes needed
for a more innovative and productive future workforce,
which will be crucial to the successful implementation
of the new models of integrated care that the Bill is
intended to support. Just as there is no one-size-fits-all
approach for the new models of care, there will be no
identikit approach to the mix of staff needed. The
ultimate outcome of good quality care is influenced by
a far greater range of issues than how many of each
particular staff group are on any particular shift, according
to a prescribed ratio. It requires the professional expertise
and judgment of those who know the situation best in a
given circumstance. The point I seek to make is that,
although those numbers are a key part, they are not the
only part.

This is, perhaps, more of a technical point than a
point of substance, but the specific wording of the new
clause is incredibly broad. It would potentially require
the Secretary of State to assess safe staffing levels across
all healthcare settings across the whole of England for
all medical and clinical staff. Such a duty would, I fear,
be challenging to implement, notwithstanding the shadow
Minister’s assertion that he would not expect the Secretary
of State to sit there each morning going through shift
rotas and shift patterns himself. It would be challenging
for not only the Department but the wider system and,
in particular, clinical leaders in individual settings.

For those reasons, while I appreciate the sentiment
and the objective sought by the shadow Minister, I do
not believe the new clause is the appropriate practical
solution.

Justin Madders: I am grateful for this Minister’s
response. I am not surprised that he is not prepared to
the support the new clause. Unfortunately, I think there
is a large chasm where responsibility for workforce
issues probably lies, and this is an example of that. It
was certainly not our intention to expect the Secretary
of State to deliver each individual setting, but for someone
in the system to have that responsibility of advising the
Secretary of State. No doubt we will return to this. We
will see the practice in the devolved nations and how
that has proved to be a success or otherwise, which may
strengthen or weaken the argument. I beg to ask leave
to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 18

WORKFORCE RESPONSIBILITIES OF INTEGRATED CARE

BOARDS

“(1) Each integrated care board must at least every two years
publish a report setting out an analysis of the current workforce,
the workforce requirements to enable the Board to fulfil its duties
over the following 2, 5 and 10 years, and the plans the Board has
to close any gaps identified.
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(2) In drawing up the report the Board must consult—

(a) the Trusts and Foundation Trusts that provide services
in its area,

(b) providers of primary care in its area, and

(c) the recognised trade unions.”—(Justin Madders.)

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

We are back on the workforce. We had a brief discussion
about the proposals in clause 33 on the Secretary of
State and workforce planning, and how they are by
universal acclaim wholly inadequate. Now is not the
time to repeat that debate, although I may shoehorn in
one or two references to it. We hope that at some point
there will be a better proposal on the national efforts to
assess and meet workforce needs.

The new clause tries to repeat the intentions of the
amendment to clause 33, and to take some of that
thinking and translate it to ICB level. That makes a lot
of sense to us, and in an ideal world some of the
national plan would be made up of individual local
assessments of need and add together the 42 ICBs into
one national workforce plan. We will see where we end
up with that. As I said, we have had some attempt at
this with each STP trying to produce its own plan to a
very abrupt timetable. I do not think anyone actually
added up all their assessments to come up with a
national figure. Because of the truncated timetable they
faced, there was not a great deal of engagement with the
workforce on that.

There is therefore a bit of a precedent in the work
that was done on that. It is probably what you would
call a gap analysis: what is needed against what we are
likely have unless something is done to close that gap.
The new clause follows that approach, which has had
some support in some other areas. We felt that a two-year
cycle was about right, with reporting on that two-year
cycle covering short, medium and longer-term need.

It is hard to see why we will not have local plans if we
are going to have national plans, to make sure that there
is alignment when, as we hope, the Government come
back with something better on clause 33. Looking at
the total staff in the NHS and social care for an ICS,
some of the larger ones will be running into hundreds
of thousands of people. It is hard to think of any
system with that many staff where some sort of workforce
planning is not going on. If we are looking at things
across system level, as the ICS is, surely workforce needs
across the system would be part of that. We know that
ICBs, together with the relevant trusts and foundation
trusts, have the general duty to produce a plan annually,
setting out how they propose to exercise their functions
over the next five years. They will not be able to do that
without the right staff.

A lot of the ground work entailed in the new clause
will have been done already. It is our intention that it
will try to remove any possibility of blame shifting,
where inadequate resources lead to reduced services
and the service providers are blamed, rather than those
who hold the purse strings in Whitehall. The reporting
required by the new clause will make it clear whether
there are enough staff to meet all the reasonable
requirements of the ICB.

The other key point covered by the new clause is who
is consulted in the local planning process. We believe it
vital that recognised trade unions are involved. That
should be a given anyway, in the light of the general
commitments from the NHS over partnership working,
but as we have covered before, we think that needs to be
explicit in the legislation because of the behaviour of a
few NHS bodies in trying to marginalise staff involvement
in recent times.

The ICBs will new bodies, and they will need to
understand the importance of partnership working from
day one. If the levelling-up and devolution agendas are
to continue to flourish, surely the regional and sub-regional
identification and development of skills in this important
area ought to be part of the mix. It feels, I am afraid, as
though the whole issue of workforce is being assiduously
side-stepped by the Department. That is the Department’s
prerogative, but it is a mistake and it is those on the
frontline who will bear the brunt. We need someone to
take responsibility, so why not the ICBs?

Without its workforce, the NHS is nothing. We are
grateful to each and every one of its staff for the work
that they do. We owe it to them, the patients and the
taxpayer to have in place a proper system of workforce
planning. Although we do not pretend that the new
clause is the whole answer, it would begin to put in place
the building blocks to achieve that.

Edward Argar: The new clause would place a new
statutory responsibility on integrated care boards to
publish, at least every two years,
“a report setting out an analysis of the current workforce, the
workforce requirements to enable the Board to fulfil its duties
over the following 2, 5 and 10 years, and the plans the Board has
to close any gaps identified.”

Under the new clause, ICBs drawing up that report
would be placed under a statutory duty of consultation
with the trusts and foundation trusts in their area,
providers of primary care and the recognised trade
unions. The Government’s view is that that is an
unnecessarily prescriptive duty on ICBs, and that clause 33
—alongside our non-legislative work and investment—
remains the right way to develop the NHS workforce.

On the workforce nationally, what is needed is greater
transparency and accountability for the various bodies
involved in workforce planning. Clause 33 requires the
Secretary of State to produce a report describing
the workforce planning and supply system—including
the roles of DHSC and its arm’s length bodies; NHS
bodies, including ICBs and others; and how they work
together—to provide that greater transparency.

To support local ICBs on workforce matters, work is
already being taken forward on workforce planning
through NHS England and NHS Improvement’s draft
guidance to ICBs on the discharge of their functions.
The draft NHSEI guidance, published in August 2021,
states that the intended outcomes for ICBs will include,

“Growing the workforce for the future and enabling adequate
workforce supply”,

as well as,
“Leading coordinated workforce planning”.

The guidance notes state explicitly that ICBs will have
the responsibility to develop
“plans to address current and future predicted workforce supply
requirements”,

which I believe addresses the core intention of the
shadow Minister’s new clause.
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[Edward Argar]

The production of those plans will require ICBs
to develop and regularly refresh collaborative workforce
plans for their integrated care area, with demand and
supply planning based on population health needs.
As part of that work, we can expect ICBs to work with
local stakeholders in their areas. ICBs will also be
supported by Health Education England on such workforce
planning matters. Under the guidance, ICBs will also
have the responsibility to provide workforce data to
regional and national workforce teams to support workforce
planning and inform the prioritisation of workforce
initiatives and investment decisions.

We join the shadow Minister in putting on the record
our gratitude to our health and care workforce, but we
think that that guidance already sends a strong signal to
the system about the importance of the issue, and we
therefore do not support his new clause.

Justin Madders: I am not surprised, although I am a
little saddened, that the Minister has once again adopted
the permissive rather than prescriptive approach. We
think that the issue is so important for the NHS that it
needs a firmer hand. I am sure that I will quote back to
him his comments about the need for greater accountability
and transparency in workforce planning, because that is
something that we absolutely agree on. I beg to ask
leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 19

SECRETARY OF STATE’S DUTY TO PROVIDE ACCESS TO

OCCUPATIONAL HEALTH SERVICES TO NHS STAFF

“After section 1G of the National Health Service Act 2006
(but before the italic heading after it) insert—

‘1GA Secretary of State’s duty to provide access to
occupational health services to NHS staff

The Secretary of State must provide access to occupational
health services to meet the reasonable requirements of all
persons who are employed in an activity which involves or relates
to the provision of services as part of the health service in
England.’”—(Alex Norris.)

This new clause would place a new duty on the Secretary of State to
provide access to OH services to meet the reasonable requirements of
all NHS staff. The duty would apply to all healthcare professionals
delivering health care including doctors, dentists, nurses, midwives,
pharmacists, healthcare scientists and the allied health professions.

Brought up, and read the First time.

4.15 pm

Alex Norris: I beg to move, That the clause be read a
Second time.

The past 18 months have made clearer than ever the
health risks that our health workers face at work, as
they have dealt with unprecedented pressures during
the pandemic. Occupational health is a multidisciplinary
approach to maintaining the wellbeing of those employed
in a workplace, preventing and removing ill health and
developing solutions to keep staff with health issues at
work, the most common problems being mental health
and musculoskeletal issues.

Occupational health services occupy a unique position
as neither the employer nor the employee. I remember
in my time as a union official helping NHS staff with
issues at work, and we would howl at times at things

that occupational health came up with. Then we met
management and realised that they were howling about
it too, so we realised that the occupational health
practitioner was probably in the right place. That is a
very specific and special place, in the NHS and beyond,
and we should want our wonderful NHS staff to have
proper access to it.

Currently, the NHS provides access to occupational
health services to the vast majority of staff in acute
trusts, but the policy is inconsistent. While NHS England
is making efforts to expand access through the growing
OH programme, those efforts need to be accelerated
and supported, which is what the new clause would do.

In secondary care, the provision of services tends to
depend on legal requirements on safety, for example
checking for blood-borne viruses in advance of performing
surgical or other procedures that could pose a risk to
patients from the infected clinician, rather than occupational
health provision that supports individuals to remain at
work based on other needs they might have.

Similarly, the co-ordination of occupational health
services in primary care has suffered since the abolition
of primary care trusts in the Health and Social Care
Act 2012. As a result, there is far less provision in
primary community care settings. Some of the funds
previously allocated to PCTs in support of occupational
health services were diverted to the practitioner health
programme—PHP— which provides mental health support
for NHS staff. While that is valuable, the PHP is not a
replacement for specialist occupational health services
that are ready to work with both employer and employee
on issues beyond mental health. That means that key
parts of the NHS workforce—GPs, practice nurses and
pharmacists—lack full access to occupational health
services, and that has real implications. We worry about
burnout in all those groups, especially after the 18 months
we have just had. For some of our staff, A&E is the only
avenue for treatment, in cases of exposure to infectious
disease or a needle stick, for example. That is unsuitable
and we could do much better than that.

We think it is vital for NHS staff wellbeing and staff
retention that all NHS workers have access to occupational
health services when they need them. We are not asking
for something extra or beyond the scope of current
conception. In 2016, NHS England introduced a
commitment for OH services to be provided across the
NHS, stating its intention to achieve
“a nationally standardised Occupational Health Service…that is
equitable and accessible.”

That is a very good commitment, but five years on it
remains unfulfilled. The new clause would put that on a
statutory footing and get it going.

The Secretary of State already has several duties to
NHS staff, in relation to education and training, for
example, under the 2012 Act. The new clause would
fulfil the 2016 commitment and meet the needs of NHS
staff by requiring the Secretary of State to meet any
reasonable OH requirements for anyone employed by
the NHS directly or indirectly. It would be really good
for our staff and, in turn, for the health service and
those it serves. I hope that the Minister will give it
positive consideration.

Edward Argar: As the hon. Member for Nottingham
North set out, the new clause seeks to legislate for an
additional duty on the Secretary of State to provide
access to occupational health services to NHS staff.

777 778HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



The NHS is what it is thanks only to the hard work of
its staff. The Government and Members of Parliament
on both sides of the Chamber are immensely grateful to
them. Caring for people throughout the pandemic has
required a phenomenal effort from so many people,
ranging from students and trainees to new recruits,
established staff and those returning to the workforce.
The dedication and resilience of NHS staff has been
incredible—indeed, humbling—to witness. They have
consistently placed the needs of patients before themselves,
as indeed they do year in, year out, but they have done
so in particularly challenging circumstances over the
past year and a half or so.

If healthcare staff are to provide excellent care to
patients, they need to receive excellent support themselves.
Occupational health services play an important role in
ensuring that staff get the support that they need to do
their jobs and to flourish in them. Throughout the
pandemic, we have placed a strong emphasis on supporting
staff wellbeing. In July 2020, we published the NHS
“People Plan”, which prioritises staff health and wellbeing.
That was supported by the roll-out of a comprehensive
national health and wellbeing support offer, which has
been accessed by staff across the NHS.

The past 18 months have seen many NHS organisations
respond with empathy and agility to the pandemic, and
occupational health teams have developed innovative
ways of supporting their colleagues. As we move towards,
or into, the recovery phase, there is a great need to build
on that focus and momentum, to ensure a healthy,
sustainable workforce going forward. As we look to the
same workforce who have taken us through the pandemic
to tackle the waiting lists and waiting times, we must
recognise, and be open with those who watch our
proceedings and listen to us, that that task of rebuilding
and getting the waiting lists down will be challenging.
We owe it to the staff to be clear about that, because
they are the same staff. They are physically and emotionally
exhausted, and we have a duty of care to them, and
must enable them to rebuild their physical and emotional
strength after what they have been through over the
past year and a half.

That is why the NHS priorities and operational planning
guidance, published in March 2021, puts staff wellbeing
and the recovery of the workforce right at the top of the
list of priorities for the NHS. To support that, NHS
England and NHS Improvement have launched a new
programme to strengthen and improve occupational health
across the NHS. That will look at how we can improve
occupational health services, grow the occupational
health workforce, develop their capability, empower
local leadership and bring a strengthened focus on
proactive and preventive care. It will build on best
practice across the country and will inform future blueprints
for potential service delivery models, with the aim
of having a five-year service improvement strategy
for occupational health in the NHS. It is being developed
with the support of Dr Steve Boorman and the Faculty of
Occupational Medicine, the Society of Occupational
Medicine, the Council for Work and Health and
the NHS Health at Work network, as national occupational
health partners that both represent the voice of and link
directly with occupational health professionals. That
work, and the broader programme of work through the
NHS “People Plan” to transform the NHS as a place to
work, demonstrates our strong commitment to supporting
staff health and wellbeing in the NHS.

As a result, we do not believe that this new clause is
necessary, although we appreciate the sentiment, objective
and aims sitting behind it. Our concern is that drawing
out occupational health over and above other aspects of
health and wellbeing support does not necessarily help
to drive forward the other work done, which I have
alluded to and which provides staff with a more
comprehensive package that can be tailored to individual
or group staff needs. There is a risk, though I suspect it
is a small one, that occupational health could become a
tick-box exercise to comply with, which would detract
from the full journey of health and wellbeing support.
Occupational health is part—indeed, a vital part—of
that, but it is not the solution in and of itself, alone.

For the reasons that I have set out, I ask the hon.
Gentleman to consider not pressing the new clause to a
Division at this point.

Alex Norris: I am grateful for that response. I do not
intend to push this new clause to a Division. I have
made my case about the importance of occupational
health, and I understand what the Minister said about
the broader range of interventions. Of course, we would
support those, too, but particularly here, we really need
to get to the point of having full coverage. Only NHS
England has committed to that. I hope that today we
have at least sounded the signal that the pace is too
slow, and that we ought to get on with it. I hope that the
Minister will keep the matter under consideration. I beg
to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 23

CAP ON PRIVATE CHARGES

‘(1) Section 43 of the National Health Service Act 2006 is
amended as follows.

(2) Leave out subsection (2A) and insert—

“(2A) An NHS foundation trust does not fulfil its primary
purpose if the proportion of the total income of the NHS
foundation trust in any financial year derived from private
charges is greater than the proportion of the total income of the
NHS trust derived from such charges in the financial year ending
31 March 2022.

(2B) For the purposes of subsections (2A) and (2C) “private
charges” means charges imposed in respect of goods and services
provided to patients other than patients being provided with
goods and services for the purposes of the health service.

(2C) An NHS foundation trust does not fulfil its principal
purpose if in any year the proportion of the total income derived
from private charges is greater than the proportion of the total
income of the NHS trust derived from such charges in the
previous financial year unless—

(a) the appropriate integrated care boards and integrated
care partnerships have been notified of the intention
that this increase will occur;

(b) that intention has been published with a statement of
the reasons why it is considered to benefit the NHS;

(c) the appropriate integrated care boards and integrated
care partnerships have used reasonable endeavours to
consider any responses to the publication mentioned
in (b); and

(d) any integrated care board which has commissioned
services from the trust, and the integrated care
partnership for the board, have informed the NHS
foundation trust that the proposed increase is
justified.”’—(Justin Madders.)

This new clause would prevent NHS foundation trusts increasing their
income from private patients year on year unless the conditions set in
subsection (2C) are met.

Brought up, and read the First time.
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Justin Madders: I beg to move, That the clause be
read a Second time.

One of the livelier arguments during the passage of
the Lansley Act was about trusts doing lots more private
patient work. Under the Act, up to 50% of a trust’s
income could be derived from private patients. That
was obviously an attempt to take the NHS in a whole
new direction. The previous private patient cap was
removed, and a new definition of “principal purpose”
was brought in.

We need to be clear that this new clause is not about
the parallel argument that we sometimes have about
private providers doing more NHS-funded work, though
that is a major concern when we hear the news that the
private sector is now doing more hip replacements for
NHS patients than the NHS. We are in a slightly
ludicrous and paradoxical situation: private providers
are doing more NHS-funded work, while NHS providers
are doing more private work. The new clause tries to
put the brakes on that. We say: why not just build up
NHS capacity to the point where it does all NHS-funded
work, so that the need to keep dipping into the private
sector is removed?

The 2011 argument is mirrored in the way the original
foundation trusts, when invented, were allowed to develop
private patient income, but only to a very low level.
That was not a great situation, but it recognised that
there were already a few NHS organisations, mostly in
London, for which private patient income was so significant
that there would be a risk of destabilisation if that
income were blocked. The point at the time was that the
amount permitted then was acceptable, but that it should
go no further. Incidentally, the plain-old NHS trusts
could do as much private patient work as they were
allowed to by the Secretary of State, who could direct
them to do it. If memory serves, he allowed one trust to
become the private patient income league table toppers
at one point. It did not want to become a foundation
trust. What a strange and paradoxical world we live in.

Anyway, in 2011, the cap was raised from 3% to 50%,
which started many hares running. We heard predictions
of a whole new generation of private patient units being
built, and that we would be back to the old days when
the NHS was the largest provider of private patient
care. Fortunately, that never happened. In the real world,
there are now only around a dozen trusts that have any
significant private patient income, and it is not increasing
at a significant rate, although recent developments in
Oxford suggest that the issue has not gone away.

One might argue that in those circumstances there is
no need for the new clause, but we would say that there
is every need to renounce the approach set out in
Lansley, and to go back to a public NHS. The only
reason for gaining income from private patients is to
benefit the NHS as a whole, not to benefit one NHS
organisation. This is a real and live issue, as we saw
during covid. There were tensions, and every spare bed
was vital; indeed, every spare bed is vital now to support
the mammoth effort that is needed to bring down
waiting lists. In all seriousness, why would we sanction a
trust’s building more private patient capacity, when
waiting times for NHS treatment continue to go up?
Then we go, as we have done in recent times, cap and
wallet in hand to the private providers and pay them
huge sums to allow the NHS the option of using their
services and capacity, as we did during covid. As we saw

recently, that did not get used anything like as much as
it should have been. That might be a fortunate thing,
but it was a shocking lack of value for money. The
report by the Centre for Health and the Public Interest
on the contract with the private sector found that none
of the five objectives set for the contract were achieved,
with large amounts of healthcare resources wasted.

4.30 pm

Private hospitals delivered just 0.08% of covid care,
and for 59% of the days in the year that the contract
ran, only one or no covid patients were being treated.
Paradoxically, private hospitals also delivered 43% less
non-covid healthcare than in the year before the pandemic,
despite the large increase in purchase capacity. Of course,
they were protected by the Government’s contract, which
guaranteed operating costs, paid weekly in advance;
that put them in a strong position to capitalise on the
waiting list situation.

Mystery remains about the total cost of the deal. To
go back to our earlier discussions on freedom of
information requests, we know that a number of FOI
requests trying to get to the heart of those costs have
remained unanswered. We have never seen the actual
cost to the taxpayer in real terms of treating NHS
patients through the private sector. What is the overall
impact on the NHS of having private patient businesses?
Can we have some assessment of that?

Every consultant, anaesthetist and nurse undertaking
private procedures for an NHS trust is being taken away
from doing that same work directly for the NHS. We
need to reverse that 2012 change and go back to ensuring
that NHS private patient work is constrained to those
small areas where it may genuinely benefit the NHS as a
whole. With this new clause, we seek to put some sense
back into the system, which has got hopelessly confused
and does not benefit the taxpayer or patients.

Edward Argar: The hon. Gentleman’s new clause
would effectively prevent NHS foundation trusts from
increasing their income from private patients year on
year unless a number of specified conditions were met.

If hon. Members are students of history, they will
recall that in 2012 we abolished the private patient cap,
while clarifying that the foundation trusts’ principal
purpose was

“the provision of goods and services for the purposes of the
health service in England”,

meaning that foundation trusts must make the majority
of their income from NHS activity. That was a more
rational and sensible way of managing the issue than
the previous cap, which caused practical problems for
some NHS organisations that wanted to become foundation
trusts and were prevented from doing so by the prescriptive
nature of the previous regime. We also retained the
requirement that additional income be used to benefit
NHS patient care. It has been used across the system to
offset maintenance costs, finance alternative transport
such as park and ride, and fund patient care.

I should also be clear that we are talking about a very
small percentage of the NHS’s income. The most recent
set of provider consolidated accounts for 2019-20 shows
income from non-NHS sources as 2% of income, of
which less than 1% relates to private patients. Again, all
that income has gone to improving care for NHS patients.
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The new clause introduces a new cap by a different
door; it creates a requirement for foundation trusts to
agree with their ICB and ICP their income from non-NHS
sources, and if they raised more than in the previous
year, they would no longer be fulfilling their primary
function as a foundation trust. That would be a significant
bureaucratic and administrative burden on foundation
trusts, and it would require them to either forgo raising
additional income, or seek agreement via a multi-stage
process before raising it.

The provision would also mark a significant new
restriction on foundation trusts’ freedoms and autonomy,
and could potentially dissuade some from wishing to
become foundation trusts. As all non-NHS income
must benefit NHS patient care, and an NHS foundation
trust must always have as its primary purpose the
delivery of NHS services, I fear that would potentially
be putting ideological purity over practical interests and
the practical working of the system.

New clause 23 would only apply to foundation trusts,
as I read it, not NHS trusts. NHS trusts do not have a
limit on the amount of income they can raise from
private patients, and a very small number of trusts raise
significant income in this way. Putting an additional
requirement on foundation trusts before they can raise
non-NHS income, but not doing the same for NHS
trusts, would potentially further unbalance the playing
field and give an additional nudge in the direction of
foundation trusts.

The hon. Gentleman raised the issue of the costs or
spending on the independent sector in the context of
the pandemic response. I have been clear throughout
that when the accounts are fully consolidated and audited,
those figures will have to be reported. I cannot say
exactly when that process will be complete, but it is a
requirement that those accounts be gone through,
consolidated and audited. I would hesitate to give him
an inaccurate figure, but it is my intention for those
figures to be made available at the appropriate time.
With that, I invite the hon. Gentleman to consider
withdrawing his new clause.

Justin Madders: I hesitate to withdraw the new clause,
because I have to say that the Minister’s arguments
about not wanting to deter foundation trusts from
making applications rang a little hollow, but we would
not want to be accused of preventing that procession
from continuing. We have set out very clearly why we do
not think this residue from the 2012 Act should remain
on the statute book. We think it sends out the wrong
message and is actually unhelpful at this time, but we
will not push the new clause to a vote. I beg to ask leave
to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 24

REQUIREMENT FOR NHS TRUSTS TO PUBLISH ROYAL

COLLEGE INVITED REVIEW REPORTS

“Each NHS Trust in England must publish the reports produced
by Royal Colleges of invited reviews of the Trust, including any
conclusions and recommendations.”—(Justin Madders.)

This new clause would require Trusts to publish Royal College invited
review reports.

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

The clause seeks to require all trusts to publish reports
produced by royal colleges following invited reviews,
including any conclusions and recommendations. Invited
reviews are advisory, non-regulatory and non-statutory
ways for healthcare organisations to assure patient safety
and improve patient care through the use of a collaborative,
independent, objective and expert review process undertaken
by medical royal colleges when asked. Invited reviews
have a clear and important role in supporting improvements
in services. They aid trusts in understanding issues
within departments or teams, particularly where these
are multifactorial and involve team dynamics. An
independent, external expert opinion is often invaluable
in helping senior clinicians see a different viewpoint and
in articulating where and why professional differences
of opinion in practice are occurring.

The reports can help move issues of contention forward
and improve relationships. Trusts value the insight and
objective evidence of these reviews, particularly where
quality issues have been raised. They are often a vital
tool in resolving a complex, seemingly intractable issue.
They are also invaluable in ensuring the NHS can
continually learn, improve and deliver the safest and
best quality care for patients. However, we think that
can only be achieved if the information and learning
within the reports is shared for the benefit of others
across the system.

Independent and external expert reviews are a key
part of any assurance process. To us, their value is
beyond dispute. How the organisation being reviewed
responds to the report produced is again crucial. Although
we would expect in most cases the organisations to
accept those recommendations and do what is required,
we know that does not always happen. Shockingly, BBC
“Panorama” revealed that, of 111 invited service reviews
over five years, only 16 were put into the public domain.
Panorama accuses trusts of burying important reports
on patient safety. The invited reviews are organised by
the Academy of Medical Royal Colleges, which follows
the published framework. The framework has a section
on openness and transparency:

“Where a healthcare organisation has commissioned an invited
review of clinical activity in response to concerns about the
quality of patient care, they should also be open and transparent
with patients, their relatives and the public…Healthcare organisations
should also work closely with their regulators and share information
about invited reviews with them proactively where necessary to
ensure that the safety of patients can be maintained.”

As with all such external reviews, there is a balance
between protecting certain information, for example by
attributing views or comments, and being open. For
such reviews it is necessary that those interviewed or
otherwise asked to become involved are happy to do so
and happy to speak out confidentially. As we discussed
earlier, ensuring that staff and whistleblowers feel safe
to come forward and disclose information about an
incident is critically important.

The new clause does not intend to get in the way of
that protection. It is deliberately not prescriptive about
the timing of publication, so that trusts maintain
appropriate control. It is not about blame or ensuring
that trusts are named and shamed when improvements
are needed; it is about transparency. In the NHS, after
mistakes have been made, it is vital to have transparency
to ensure that necessary improvements are made.
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It is concerning that so many reports produced by
royal colleges have not been shared with the public and
therefore we do not know whether they have been acted
upon. As part of the conditions of an invited review,
trusts are in effect signing up to publishing and showing
the findings. Yet, as we know, that is not happening.

Everything favours openness, although patient-
identifiable information would of course have to be
redacted. On some occasions, there may be other reasons
for part of the report to be withheld, but not the overall
conclusions and certainly not the recommendations.
That would ensure proper accountability for the follow-up
and implementation of the recommendations or, in
some cases, a justification for why the organisation did
not accept or act on the recommendations.

We have talked several times already about the defensive
culture that pervades parts of the NHS and how it
sometimes gets in the way of what patients and families
want. They want answers and assurances. Most of all,
they want the truth. These reviews are part of that
truth. We have had the same argument many times,
because, although the NHS claims to be open and
transparent, it is often not.

Given the fragmented and convoluted set of organisations
within the new structure, it is harder to know sometimes
who will be responsible for what. With the present
system, there is always the issue of who owns the report,
who controls what is published and who follows up and
ensures that the necessary changes are made. That is
why we believe that that the disinfectant of sunlight is
vital. We should know everything unless there is a good
reason for us not to, not the other way round. We
should not be required to protect the reputation of bits
of the NHS or even the reputations of those individuals
who have failed to do their jobs properly.

We have heard in the many scandals how things were
known by a few, but they failed to act and prevented
anyone else from acting on the information they had.
Sadly, it is necessary to be clear about rules. There
ought to be some sort of sanction for those who have
broken rules of publication. It may not always be easy
for the individuals or the individual organisations, but it
is almost certainly always going to be in the interests of
the NHS as a whole.

The Academy of Medical Royal Colleges and the
CQC are looking at guidance on invited reviews at the
moment. The new clause seeks to focus the Minister’s
mind on an issue that has not gone away. I know it is
controversial. I hope the Minister can give us some
assurances that his Department is committed to developing
a system that works better in this area and puts patients
at the heart of everything that happens.

Unfortunately, in the last financial year prior to the
pandemic, there were 472 serious patient safety issues
classified as never events across the NHS in England.
There is work to be done to get the NHS to the level of
patient care and safety that we would want to see. It is only
by seeking to understand why these events happened in the
first place and the circumstances that led to them that we
can ensure they never happen again. That is the heart of
what most patients and their families want to know.

We believe that the safety of patients should be a
golden thread running through every aspect of healthcare
delivery and we will do everything in our power to make

sure that the NHS is one of the safest and most supported
healthcare systems in the world. I ask the Minister to
tell us why the reviews should not be published on a
regular basis. Is 16 reports out of 111 being published
good enough? We certainly do not think it is.

I will finish on a quote from the Francis report. We
have mentioned this one already, but it needs repeating
as it is so important. He said:

“It is a basic and just expectation of the public that organisations
are open, honest and transparent about their performance standards,
about the rights of patients and about what happened, and why, if
things go wrong. This is the only way to begin to restore full
public trust in the NHS.”

We hope that this new clause, by requiring publication
of the reviews, will go some way to restoring confidence
and increasing the transparency that patients deserve.

4.45 pm

Edward Argar: The new clause would require each
NHS trust in England to publish any report by a
medical royal college of an invited review of the trust.
That includes any conclusions and recommendations. It
is right, as the hon. Gentleman mentioned, that trusts
are open and transparent in managing any concerns
about the quality and safety of their services, and, in
particular, regulators should have access to any royal
college invited review of a trust.

I have considerable sympathy with the intention of
the new clause. We all want to improve patient safety
and care, and I recognise the key role that transparency
can play as part of that. However, I will explain why I
am not convinced that this objective is best advanced by
acceptance of this particular new clause. Managing
concerns about clinical quality openly and transparently
is essential for trusts if they are to provide consistently
high quality, safe care, to show quality of leadership
and to maintain trust in the trust and the service it
delivers.

When the CQC finds that there has been a failure to
do so or that fundamental standards of care are not
being met, it is reflected in the CQC’s reports and
ratings and in the range of enforcement powers it can
use. The CQC’s inspection teams maintain ongoing
engagement with trusts and make it clear that they
expect trusts to be open and honest about issues of
quality and safety of services. Furthermore, the CQC
has been clear with trusts that reports, including invited
reviews by royal colleges, should be made available to
relevant commissioners and regulators, including the
CQC. The CQC, NHS England and NHS Improvement
expect trusts to take prompt actions to address appropriate
recommendations, and the framework for invited reviews
from the Academy of Medical Royal Colleges is clear
that trusts and royal colleges undertaking reviews should
share any serious patient safety issues from reports with
the CQC.

As part of the CQC’s monitoring and inspection activity,
it assesses how trusts have acted on recommendations
from these reviews, including implementing any learning
to make improvements. Since July 2018, the CQC has
set a very clear expectation on trusts to share copies of
the full final report of external reviews, including those
by royal colleagues, and to inform it of steps they are
taking to implement any recommendations. The CQC,
working with providers, NHS England, NHS Improvement
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and the Academy of Medical Royal Colleges, has seen
improvement in the development of an open and
transparent culture.

The CQC has powers to compel a trust to share an
invited review where it is aware of that review. Where
serious issues of care are uncovered, NHS England and
NHS Improvement can also compel a trust to take
whatever steps are necessary to address them. This
includes the sharing of an invited review to itself. The
CQC is now reviewing its regulatory model, including
its approach to monitoring and gathering evidence from
providers. In doing so, it will continue to work with
trusts and royal colleges, including on sharing and
responding to findings from external reviews to encourage
a culture of openness and transparency.

There are robust and transparent systems in place to
ensure that providers learn from and improve their
services. This includes publishing more than 100 reports
every year, covering 40 clinical specialisms as part of
the clinical audit programme by NHS England and
NHS Improvement. NHS England and NHS Improvement
also publish regular data on patient safety incidents,
other safety indicators and patient safety alerts. They
also provide support to challenge providers to improve
governance and culture.

Invited reviews are a voluntary process. They are an
advisory, non-regulatory and non-statutory way for
trusts to assure patient safety and quality of care through
the use of an independent review, but compelling the
publication of the full report could lead to some unintended
consequences. First, it could discourage some trusts
from commissioning these invited reviews. That could
lead to trusts overlooking specific actions to address
safety and quality concerns and opportunities for
improvements and learning. Secondly, it could lead to
trusts inviting consulting firms and other professional
bodies with less expertise in the delivery of clinical care
than a team from the royal college to undertake reviews.
Thirdly, invited reviews can vary widely in their scope
and may not be directly patient safety-related. Therefore
a blanket requirement to publish all reports may not be
appropriate.

Fourthly, the specific information that a trust can
make publicly available will vary from review to review,
depending on the circumstances. Invited reviews can
often involve sensitive and complex circumstances and
cover confidential issues about staff and patients. Trusts
need to take account of legislation on patient confidentiality
and data protection each time a report is developed. It
may therefore not be possible for every invited review to
be a published document. The Academy of Medical
Royal Colleges recommends that trusts should take
steps to make available to the public a summary of the
review and the steps they are taking.

Finally, requiring publication of invited reviews could
attract attention in a way that affects staff morale and
organisational learning, and not in a constructive way.
It could make future invited review reports weaker or
drive necessary conversations and actions off the record.
For these reasons, while I can understand the hon.
Gentleman’s point and where he is coming from, we
believe that the mechanisms already in place are sufficient
and achieve the right balance.

Justin Madders: I am slightly heartened by what the
Minister said there. He obviously takes the matter seriously.
We are not going to press this to a vote, because we

recognise that there is some concern in the sector about
this proposal. I ask him to reflect on what he said about
a requirement possibly discouraging trusts from seeking
invited reviews in the first place. That shows that reputation
management is still at the forefront of their considerations
rather than patient safety. That is the heart of the
problem that we have been seeking to tease out with this
new clause. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 25

“SECRETARY OF STATE’S DUTY TO REPORT ON

DISPARITIES IN MATERNAL MORTALITY RATES

The Secretary of State must prepare and publish a report each
year on variation in the quality and safety of England’s
maternity services and disparities in maternal mortality rates in
England, including the steps being taken to address these
disparities and improve outcomes for patients.”—(Justin
Madders.)

This new clause lays a duty on the Secretary of State to prepare and
publish a report on variation in the quality and safety of England’s
maternity services and disparities in maternal mortality rates in
England, including what steps his department is taking to address these
disparities and improve outcomes for patients.

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

This clause, in the words of Ronseal, does exactly
what it says on the tin. It lays a duty on the Secretary of
State to prepare and publish a report on variation in the
quality and safety of England’s maternity services and
disparities in maternal mortality rates in England. The
report would include details of the steps that the
Department was taking to address these disparities and
improve outcomes for patients. We all know that this
issue is of paramount importance and has been debated
in the House several times recently. I hope that the
Minister agrees that it is important that we take whatever
steps we can to tackle all forms of inequality in our
society and this is another example of how that manifests
itself.

Covid has sharpened our awareness of health inequalities,
but it is clear that it is not just with respiratory viruses
where health outcomes can be staggeringly different for
different groups. Maternity services are one of the areas
where we can and must do far better. The Care Quality
Commission report “Safety, Equity and Engagement in
Maternity Services”, published in September, highlighted
continued concern about the variation in quality and
safety of England’s maternity services and presented
analysis of key issues that persisted in some maternity
services. It also highlighted where action was still needed
to support vital improvements. In the UK’s poorest
areas the stillbirth rate is still twice that in the UK’s
most affluent ones, with pre-pandemic figures showing
that babies in the poorest areas have a 73% excess risk
of neonatal death. All mothers and babies deserve the
very best care and it simply cannot be right that where
people live might dictate the quality of the maternity
care received. Action is needed to eradicate maternal
inequalities.

It is not just geographical and socioeconomic inequalities
that need to be tackled but ethnic inequalities. Evidence
from MBRACE-UK––Mothers and Babies Reducing

787 78827 OCTOBER 2021Public Bill Committee Health and Care Bill



[Justin Madders]

Risk Through Audits and Confidential Enquiries across
the UK––shows that the maternal mortality rate is
more than four times higher for black women compared
with white women. The maternal mortality rate for
Asian women is almost twice as high compared with
white women. Those inequalities are an injustice, and
we need action to address them.

I recognise that many black, Asian and minority
ethnic women also do not feel that they are listened to
during childbirth. A lack of cultural competency and
medical training means that complications are not always
spotted early enough. For example, black women have
shared experiences of how anaemia has not been picked
up soon enough because of their skin colour. We really
ought to be doing better than that.

The Government have said that they have hosted
several roundtables with experts and have commissioned
more research to better understand the issue. However,
they believe that a target to address maternal mortality
disparities would have limitations in improving the quality
of care. Why do they hold that view? NHS England’s
long-term plan includes targets for addressing health
outcomes in other areas. We need action to address
the unacceptable disparities in maternal mortality rates
as well.

The Joint Committee on Human Rights found that
over 60% of black people did not believe that their
health was equally protected by the NHS compared
with white people. As we know, covid has had a
disproportionate impact on BAME communities.

If not a target, then a report would ensure accountability
and focus minds to address these unacceptable injustices.
New clause 25 would put explicit accountability on the
Secretary of State not only to monitor and report on
variation in maternity services but, crucially, to set out
the steps needed to tackle it. We need a national strategy
to address this country’s health inequalities, which must
include serious and urgent action to end the mortality
gap between black, Asian and ethnic minority women
and white women. The new clause is, of course, not the
complete answer, but I hope the Minister will agree that
it would be a welcome step in the right direction.

Edward Argar: Again, I am grateful to the shadow
Minister. The new clause would require the Secretary of
State to publish a report each year on variation in the
quality and safety of England’s maternity services and
on disparities in maternal mortality rates in England.
Again, I understand the intention behind the new clause,
which the hon. Gentlemen set out clearly, as it is paramount
that we do all we can to ensure the safety of expectant
mothers and their babies, which involves understanding
and taking steps to address the variation in quality and
safety of England’s maternity services and disparities in
outcomes.

However, several organisations and bodies already
publish reports each year on the variation of quality
and safety of England’s maternity services and the
disparities in maternal mortality rates. First, the CQC
monitors, inspects and regulates maternity services across
England to ensure they meet standards of quality and
safety. Following an inspection, it provides findings,
recommendations and an overall rating of the trusts. It

also publishes monthly reports following inspections of
maternity services and annual reports that explore areas
for improvement in maternity services across England.

Secondly, “Better Births”, the report of the national
maternity review, recommended that a nationally agreed
set of indicators should be developed to help local
maternity systems to track, benchmark and improve the
quality of maternity services. In response, NHS England
and NHS Improvement, in partnership with NHS Digital,
have produced a national maternity services dashboard.
The dashboard enables clinical teams in maternity services
to compare their performance with their peers on a
series of clinical quality improvement metrics, or CQIMs,
and national maternity indicators, or NMIs, for the
purposes of identifying areas that may require local
clinical quality improvement.

Thirdly, MBRRACE-UK publishes annual reports
on maternal deaths, stillbirths and neonatal deaths across
the UK. Stillbirth and neonatal mortality rates are
provided for individual NHS providers, commissioning
boards, and local authorities in England, Scotland,
Wales and the Crown dependencies. It would not be
possible to report annual maternal mortality rates by
NHS trusts because the numbers are very small—it
would not be a meaningful statistic. That would also
potentially risk individuals being identified and could
result in contravention of data protection legislation.

The reports by MBRRACE-UK also look at health
inequalities; its analysis has identified significant differences
in maternal mortality rates, which the shadow Minister
mentioned, between women from black or Asian minority
ethnic backgrounds and white women, and between
women from lower and higher socioeconomic backgrounds.

Finally, the National Maternity and Perinatal Audit,
or NMPA, is a large-scale audit of NHS maternity
services across England, Scotland and Wales. The NMPA
publishes trust-level data and evaluates a range of care
processes and outcomes to identify good practice and
areas for improvement in the care of women and babies.

5 pm

We have also already proposed a new triple-aim duty
in the Bill to ensure that NHS bodies, including NHS
trusts, foundation trusts, ICBs and NHS England, have
regard to the wider effects of their decisions. A key limb
of the triple-aim duty is that those bodies must consider
the impact of their decisions on the quality of services
provided or arranged by relevant NHS organisations,
including their own.

The Department has already set out details of the
work it is doing to address disparities in care and
outcomes for women and babies from different ethnic
or socioeconomic backgrounds. On 6 September 2021,
NHS England and NHS Improvement published their
equity and equality guidance for local maternity systems,
which focuses on actions to improve equity for mothers
and babies from black, Asian and mixed ethnic groups
and those living in the most deprived areas, and to
improve equality in experience for staff from minority
ethnic groups. The guidance asks local maternity systems
to work in partnership with women and their families to
draw up and publish equity and equality plans by 28
February 2022. The NHS will measure progress against
its equity aims for mothers and babies through metrics
set out in that guidance.

789 790HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



As set out in the Government’s response to the Health
and Social Care Committee reports published on
21 September, the Department has also commissioned
the University of Oxford’s policy research unit in maternal
and neonatal health and care to undertake research into
disparities in near misses, and into the development of
an English maternal morbidity outcome indicator. The
research will explore whether the indicator is sufficiently
sensitive to detect whether the changes made to clinical
care result in better health outcomes.

Due to the significant number of projects the Department
has already undertaken in relation to the matter, and to
avoid the potential additional burden of reporting and
validating data on maternity staff and the duplication
of the publication of information, I argue that—while I
appreciate the intent behind it—the new clause is not
necessary, and I would therefore encourage the shadow
Minister not to press it to a Division.

Justin Madders: I will disappoint the Minister this
time. We will push the new clause to a vote, because we
think that it is really important. While the Minister has
set out a whole range of reports that have been issued
and work that is being done, due to the scale of the
injustice we have set out, there needs to be a concrete
commitment from the Secretary of State to not only
publish the data, but set out the steps he is taking to
address the inequalities.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 40]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Whitford, Dr Philippa
Williams, Hywel

NOES

Argar, Edward
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo
Higginbotham, Antony
Skidmore, rh Chris
Timpson, Edward

Question accordingly negatived.

New Clause 27

DUTY AS TO WORKFORCE AND TRAINING INNOVATION

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 1F(1) insert—

‘(1A) The Secretary of State must support the transformation
of the health and social care workforce for integrated care
systems, working with universities and colleges to train the
future workforce through investment in technological and
interprofessional innovation.’”—(Chris Skidmore.)

This new clause would require the Secretary of State for Health and
Social Care to support the transformation of the health and social care
workforce, including by working with universities and colleges and
through investment in technological and interdisciplinary innovation.

Brought up, and read the First time.

Chris Skidmore: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
new clause 28—Duty as to education placement capacity
and innovation—

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 1F(1) insert—

‘(1A) To meet the integrated workforce requirements of
integrated care systems, the Secretary of State must—

(a) ensure that there is sufficient placement capacity in the
health and social care system in England to educate
and develop a sustainable health and social care
workforce,

(b) support, fund and promote the use of innovation in
healthcare higher education to meet health and social
care workforce needs, including new approaches to
interdisciplinarity, digital technology and simulation,
and

(c) consult universities, health and social care service
employers, providers and other persons deemed
necessary to develop practice placement capacity and
innovation in higher education for health and social
care to meet the needs of the health and social care
workforce.’”

This new clause would require the Secretary of State for Health and
Social Care to develop and support education practice placement
capacity across integrated systems and to support innovation in higher
education for health and social care.

Chris Skidmore: Thank you for allowing me to speak
to these two new clauses together, Mr McCabe. They
are essentially interrelated and were the product of a
roundtable that I put together and hosted with Universities
UK and the deans of medical colleges in my role as
co-chair of the all-party university group. These were
the two asks that the universities and medical colleges
had for the Bill. I offer these new clauses as part of that
consultative approach, so I will not be pushing them to
a vote.

Basically, we are at a crux. I raised this question on
clause 33 of the Bill, but when it comes to workforce
planning and training, we take a siloed approach, focusing
on what the Department of Health and Social Care,
NHS England and Health Education England set out
as their vision, and the funding flows from that. Not
included in that vision, although clearly there are
consultative opportunities, is a recognised role and
responsibility in legislation for healthcare education
providers, the universities and the deans of the colleges
in providing the clinicians, doctors and nurses of tomorrow.
Nor is there recognition that the workforce is changing.
While we have the Government’s commitment to the
retention of nurses and doctors, that retention can take
place only if there is continuous professional development.

When I was a Health Minister, I was very concerned
to ensure an uplift in the budget of Health Education
England to 3.4% to match that of NHS England. It had
always been thought of as the poorer relation; the
money would always flow later, and it took a great deal
of lobbying from the relevant organisations to make the
point that we needed to put that workforce training
money aside, particularly for continuous professional
development.

New clause 27, in summary, reflects the fact that if we
are to have an integrated care system, and if the new
White Paper is to look at how to integrate social care
with healthcare, we will need to provide huge retraining
opportunities for both NHS and social care staff to
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enable them to work across whatever that new landscape
may be. I do not think it is practical to send everyone
back to university, or even always to have physical
in-work training opportunities, important though those
may be. We will clearly need to have digital opportunities,
online courses and a whole technological revolution in
how we deliver those retraining opportunities.

Those opportunities are out there. If we look at the
universities and the role of EdTech, it is important that
the health service grips that opportunity with both
hands while it has the chance to do so, because it will be
coming down the tracks. If we want to implement
reform via the integration of services, it will only be as
good as the people working in those services, as we all
know, and those people will be as good as they can be
only if they are given the appropriate opportunities to
train and retrain during their career.

The need for new clause 28 has become more pressing
as a result of recent developments. It sets out a duty for
education placement capacity; I will not go into the
detail of the new clause, but effectively it is about place
planning and ensuring that the universities and royal
colleges are involved with that at the very outset. In the
debate on clause 33, I talked about the paradox of our
having a cap on places, which is causing a bottleneck in
post-18 education—those pupils who are desperate to
become doctors or nurses, but who find a cap on their
aspiration.

That cap is there, as we know, because medical places
are expensive; they cost not £9,250 a year, but more like
£70,000 over the course of a medical student’s training
lifetime. At the same time, however, we have a cap on
places for those 18-year-olds entering the system and
then—surprise, surprise—we find we do not have enough
doctors and nurses in the system, and we have to start
retraining from abroad.

Dr Whitford: Obviously, there has been a drive to
expand medical student places in universities right across
the UK, but one part of the system that is controlled
centrally is foundation places, which a medical graduate
has to spend their first two years in. This year, for the
first time, there was a shortfall of about 400 places.
Hopefully all those graduates have now got a foundation
doctor place, but they cannot practise outwith a foundation
place, which lasts two years, so they simply cannot work
as doctors, nor can they work as doctors until they
complete that two-year foundation role. There is no
point in expanding medical school places if those at the
end of the production line get turfed out to be unemployed
or go and work as something else. It is not just about
university places; there is also the issue of placements as
foundation doctors for the first two years of their
career.

Chris Skidmore: The hon. Member is absolutely right.
When it comes to the foundation year, I was interested
in looking at what future reform might come in the
workforce. We would need to work with the royal colleges
and vested interests on a replacement, or at least on
what could make the foundation process more flexible
so as to allow in-work training on that foundation year
pathway. That is a huge opportunity, and, if I was still a
Minister, I would be pressing for a White Paper to look

at how we could deliver workforce innovation, because
I do not think we can continue to sustain our trajectory
using infrastructure and systems designed in the early
to mid-20th century. There is a balance to strike, in that
we need to ensure that the safety of patients is accounted
for, but technology and training has moved on to a
different space. We do not see this constriction in other
countries, which can offer fast-track routes through
medical training processes, particularly post degree and
into the foundation stage.

The issue of placement has become incredibly
pressing—it is actually a real-time issue. During the
pandemic, because the grade threshold was lowered and
teacher assessment was used, an additional 1,900 students
were accepted to take up medical places in September
2021. Whatever we think about that, those students
were all given a place because they had achieved the
right threshold, but to train them, an additional £60 million
is needed. However, the Government have capped the
training budget at £30 million, so although students
have been accepted on to courses, universities are finding
that they must make a loss of £2,460 per student in the
academic years 2020-21 and 2021-22, and the Government
are not opening their books to change that cap on
finances.

The cap is therefore returning from this coming year,
and as a result 1,000 fewer students will be trained each
year. In effect, we will see a reduction in the number of
students coming on board to be trained. There is currently
this one-off moment that universities are taking forward,
but as a result we will go backwards when we know that
we need more doctors. The demographic changes that I
spoke about in debate on clause 33 are coming down the
tracks, but we will end up just recruiting from abroad. It
is not that there is necessarily anything wrong with
those qualifications; I would just prefer a sustainable
and, in effect, sovereign pathway.

The post-Brexit narrative is that global Britain will
ensure that we can stand on our own two feet and have a
sustainable skilled workforce. That could be recognised
if we had a placement strategy for medical students.
However, we can do that only if we involve the universities
and the education sector. The problem is that the
Department for Education controls the purse strings
for that budget, and I do not think that it realises the
long-term consequences on our healthcare system.

The new clause would close a loophole that is
kneecapping the Minister and the Department of Health
by placing artificial caps on aspiration and—worryingly
—on the future number of doctors entering the healthcare
system. I will not press my new clauses to a vote, but the
issue is extremely pressing. We will see 1,000 fewer
students enter medical places next year than did so this
year; and students going through the system have no
funding for their places, despite having been given those
places. That is a real-time issue that has resulted from
the wider policy issue not being resolved. The new
clauses would help resolve it, but I will not push them to
a vote.

5.15 pm

Alex Norris: I congratulate the right hon. Member
for Kingswood on his excellent new clauses and the case
that he has made for them. We strongly agree that the
training and development of staff ought to be to the
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fore. We must take the opportunity of understanding
that we have a workforce crisis at a time of significant
technological development.

Take cancer services, for example. We are all concerned
about gaps in cancer provision. We need to take the
opportunity to turbo-leap forward, rather than trying
to restore services to where they were pre-pandemic,
when targets were being missed, and had been missed
for a number of years. Let us train and develop our staff
to use new and innovative approaches, such as new
radiotherapies. There is real opportunity there. With
respect to new clause 27, the right hon. Gentleman
makes a strong case for harnessing the ability of our
universities and colleges, and putting that together with
our workforce to develop and improve our services.

On new clause 28, the right hon. Gentleman mentioned
the paradox of us having profound workforce shortages—in
August, there were about 94,000 vacancies, including
for nearly 40,000 nurses—while 14,000 applicants were
not accepted on to nursing courses in 2018. I understand
that there was a significant increase in 2019, but it was
not big enough to meet our shortfalls, so that is a real
paradox. Our services are not sustainable until and
unless we take deliberate action to increase capacity. I
know that the right hon. Gentleman does not intend to
push the new clause to a Division, but I hope to hear
from the Minister about what conscious decisions are
being taken. This concerns not just those big courses
either, but smaller ones, such as paramedic science and
radiography. University Alliance members have reported
1,000 applications for 40 to 50 places, so there is demand.
Of course, they cannot just take everybody and there
has to be a filtering process, but it feels very over-geared
to have 20 or 25 times the applicants per place.

I will not repeat the right hon. Gentleman’s arguments
about GPs, but they were good. We should use this
moment to change our approach to how we grow our
GPs. What do we know about GPs? We know that we
do not have enough of them, and that we certainly will
not have enough of them in five or 10 years’ time. We
know that certain communities find it particularly hard
to attract GPs, but also that GPs tend to stay where they
train or, if not, they are more likely to go back to where
they grew up. As part of any so-called levelling up, we
need to focus on growing our own GPs in poorer
communities such as mine, and similar midlands
communities—perhaps you share some of that vision,
Mr McCabe—but we do not quite put this together.

Many of my constituents tend to enter education
quite a way behind; they really close the gap over their
14 years of formal education, but fall just short of those
very high standards that are needed at the age of 18 to
go on to university. Should we be writing off those
young people? Could we be doing better at getting them
on courses to be GPs? I suspect that we would be able to
retain them in Nottingham, or at least attract them
back there, and to the surrounding towns, which desperately
need GPs. Similarly—this is not a long-term answer,
but it is certainly one for the short term—one of my
foundational moments in my views on migration came
from working in a shop the year after finishing school
and before going to university. I was often on the rota
with a man from Iraq, who was a trained civil engineer
in Iraq, but could not afford to convert his qualification.

He could not work in that field and instead worked with
me in that shop. It always seemed to me like a significant
waste of his skills.

I will take this moment to plug a wonderful project in
Nottingham called the phoenix programme, in which
students at the University of Nottingham School of
Medicine work with migrants to this country who have
medical qualifications at home but cannot practise because
they need to convert the qualifications and often cannot
afford to. Those medical students are working on language,
functional skills and all the different aspects of the
exams that those individuals will take, in order to help
those people become doctors in this country. What a
wonderful thing to do.

If we think about however many hundreds of thousands
it costs to train a GP in this country, we realise what
a saving they are making for us, too. I think that is a
wonderful thing. We need that level of creativity on
workforce in order to deal with our gap.

I will make no further points—I do not want to
repeat what the right hon. Member for Kingswood
said—but if those are not going to be the answers, I
hope we hear from the Minister what the answer is. If
we go for more of the same, we will just see growing
workforce gaps and we really will have profound problems
in our health service.

Edward Argar: I am grateful for the opportunity to
address new clauses 27 and 28 together. First, new
clause 27 seeks to place a specific duty on the Secretary
of State to support the transformation of the health
and social care workforce for integrated care systems by
working with universities and colleges to train the future
workforce through investment in technological and inter-
professional innovation.

I take on board the broader points made by my right
hon. Friend the Member for Kingswood, but we do not
believe that the new clause is necessary, as that work is
already covered by section 1F of the NHS Act 2006,
which the new clause seeks to amend. Section 1F(1) sets
out that the Secretary of State has a duty

“to secure that there is an effective system for the planning and
delivery of education and training to persons who are employed,
or who are considering becoming employed, in…the health service”.

Discharge of the duty under section 1F(1) is largely
delegated to Health Education England through section 97
of the Care Act 2014. To meet its statutory duties and
to ensure that an effective education and training system
is in place, HEE undertakes a variety of work, including
with further and higher education providers and regulators.
Part of that work includes the curriculums for the
healthcare professions. Those curriculums are set by
approved education providers at an institutional level.
HEE can influence the content by representing the
employer voice to ensure that the training that individuals
receive is relevant and remains up to date.

As part of that work, HEE is particularly keen to
ensure that technological and medical advances are
included in teaching, alongside new ways of working.
Those measures would support newly qualified professionals
to be suitably prepared to launch their careers in the
NHS. To support that work and engagement with
universities, HEE commissioned the Topol review, published
in February 2019—probably in association with my
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right hon. Friend in one of his previous ministerial
roles—on how to prepare the healthcare workforce to
deliver the digital future.

That review made recommendations that will enable
NHS staff to make the most of innovative technologies
such as genomics, digital medicines, artificial intelligence
and robotics to improve services. The recommendations
support the aims of the NHS long-term plan and the
workforce implementation plan, helping to ensure a
sustainable NHS. The progress report was published by
HEE in 2020 and, as part of the implementation report,
HEE has launched a digital readiness programme to
continue to lead on developments in preparing the
workforce to deliver the digital future.

On inter-professional working, we want a workforce
that is less siloed and more flexible and adaptable, and
work is ongoing to take that forward in England. For
example, at the national level, we are looking at new
skill mixes to meet new service models. Those new
mixes could include upskilling existing staff, so that
more staff are able to do things that have traditionally
been limited to a smaller group of professionals—for
example, prescribing—or making better use of the wide
range of skills and contacts available to reduce duplication.

At ICS level, national guidance on the ICS people
function also set out the expectation that the ICB,
working with the ICP, will have responsibility for enabling
workforce transformation across the health and care
system, including through the use of technology and
innovation, as well as for work with educational institutions
to develop the local future workforce. Nationally, arm’s
length bodies will support and enable ICBs to deliver
those responsibilities at a local level. I hope that that
highlights some of the work being done under the
existing statutory duty in section 1F of the 2006 Act.

Secondly, new clause 28 seeks to place three new
statutory duties on the Secretary of State. That, in a
sense, is at the heart of what my right hon. Friend the
Member for Kingswood was getting at. They are: a duty
to ensure a sufficient number of clinical placements for
the number of students; a duty to ensure innovation—his
new clause outlines greater interdisciplinary working,
digital technology and simulation as three examples—is
supported and funded in the education and training
system; and a duty to consult universities and others on
clinical placement availability.

We have carefully considered my right hon. Friend’s
new clause, but we do not feel that those additional
specific statutory duties are necessary, in addition to the
existing statutory duty on the Secretary of State in
section 1F of the 2006 Act, which my right hon. Friend
seeks to amend. Section 1F sets out that the Secretary
of State has a duty to ensure that there is an effective
system for the planning and delivery of education and
training to persons who are employed, or who are
considering becoming employed, in the health service.
Discharging the duty under 1F(1) is largely delegated to
HEE through section 97 of the Care Act 2014.

As the hon. Member for Central Ayrshire said, clinical
placements are a vital part of healthcare students’
education and training. Good experience during a
placement can lead a student to seek employment at
their placement provider. As a result, ensuring that
there is sufficient placement capacity remains a priority

for HEE in order to meet its statutory duties and ensure
that an effective education and training system is in
place.

Dr Whitford: Just to clarify, I was not referring to
placements as students, which are absolutely vital; I was
referring to the two foundation years that those individuals
have to do afterwards. Otherwise, they simply cannot
function as doctors.

Edward Argar: I am grateful to the hon. Lady for
clarification, but she illustrates that placements, both as
students and in the context she describes, are vital to
enable students to understand and learn the reality and
skill of their profession. It is also important that placements
are rewarding for students.

HEE has successfully worked with education providers
and placement providers to ensure there is sufficient
placement capacity for the record number of nursing
students that we now have. Such work includes payment
of the education and training tariff, which pays a
contribution to the costs of providing placements. The
Government have also supported HEE through the
provision of additional funding, enabling it to launch
its clinical placement expansion programme. The
programme has seen HEE commit £15 million to fund
additional clinical placements across nursing, midwifery,
allied health professionals and healthcare science in
2021-22. This funding will increase the number of
placements offered to nursing, midwifery and AHP
healthcare students from September 2021, which was
last month, and it will enable HEE to deliver the future
health and care workforce in sufficient numbers, and
with the skills that the NHS needs.

Before I turn to innovation, I will address two points
that were made by my right hon. Friend the Member for
Kingswood and alluded to by the hon. Member for
Nottingham North. First, the shadow minister touched
on those who come from abroad via normal immigration
routes or as refugees, the skills they have and how we
need to make it easier for such people to utilise their
skills and work in our NHS. He is absolutely right, and
we continue to look at how we can make the process
easier. We need to balance that with making sure that
we can evidence and reference those skills for the safety
of patients and those qualifications, but where that can
be done and where those skills are commensurate, we
need to make it as easy as possible for them to requalify
or go through the necessary safety processes to be able
to work in our NHS. The only other thing I would say is
that we have to be very careful that any recruitment is
ethical and that we are not denuding countries of the
ability to utilise the skills of clinical professionals in
rebuilding their own countries.

The second point made by my right hon. Friend the
Member for Kingswood was about the challenges posed
for maintaining quality, in terms of people going through
relevant courses, and for the operation of the cap. I will
not criticise any other Government Department, but he
highlights the juxtaposition that often occurs between
the Department for Education and the Department of
Health and Social Care, or between other Departments
where two Departments have an interest in the same
policy but different incentives for their policy making.
There will always have to be a financial test. There
is always a limited budget, and my right hon. Friend
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highlighted how expensive some of the training courses
are. However, it is right to expand the number of
medical schools and training places, as we have done—he
probably presided over it.

I remember going to the University of Lincoln, when
I had just been appointed. Those I met were disappointed
that I was not my right hon. Friend, but they were none
the less very welcoming to me. The University of Lincoln
works very closely with the University of Nottingham,
which is in the constituency of the hon. Member for
Nottingham North, in setting up a new medical school
and drawing on the curriculum and expertise that was
already in Nottingham. It is a great example. I very
much hope that, when I am not in this Bill Committee, I
might be able to go once again to visit the University of
Lincoln and perhaps come and see the hon. Gentleman’s
local medical school over in Nottingham.

Finally, on innovation, HEE currently works with
universities, training providers and regulators on the
curricula for the healthcare professions to ensure that
they reflect the latest technological innovations. Although
curricula are set, as I have said, at institution level, HEE
can influence the content by representing the employer
voice, to ensure that the training that individuals receive
is relevant to what employers need.

In relation to consultation, HEE already works with
universities, placement providers and others on the
availability of placement providers to assess and ensure
that there are the right number and types of placement.
As I have mentioned, the number of placements has
expanded. That is a direct result of the constructive
dialogue and engagement that HEE has with placement
providers. At ICS level, national guidance on the ICS
people function set out the expectations.

I hope that I have set out that work on the areas
highlighted by my right hon. Friend the Member for
Kingswood is being taken forward—some of it was
started by him a few years ago—under the existing
statutory duty under section 1F of the NHS Act 2006.

Therefore, at this point, we do not think that further
specific duties are necessary, but I suspect that, in the
further passage of this legislation, we may well return to
the sort of themes that we have discussed today.

Chris Skidmore: As I said, I will not push the new
clauses to a vote, but I will just reiterate that there
clearly is a massive structural supply and demand imbalance.
I do not believe that the status quo will be sustainable in
the longer term. I do appreciate the Minister setting out
the ecosystem as it exists, but I fear that that ecosystem,
in the longer term, cannot keep up with the changing
demands on the healthcare system and the expansion of
the healthcare system thanks to the budgetary
announcements today about the amount of money that
is being spent. None of this will cut through effectively
if we do not have the trained workforce in place to be
able to deliver healthcare on the ground. Mention has
been made of general practitioners and the shortfall
that we are going to see as a result of the demographic
and retirement bulge that is going through the system at
the moment. These are problems coming down the
track, and I would always recommend in policy, as in
life, that if we see a problem and know that we are going
to have to take a decision, it is better to take the decision
sooner rather than later, because the costs will only be
less now and greater later on.

I will not push these new clauses to a Division, but I
have, Cassandra-like, sent out a warning cry of what
will happen in the future if we do not act soon. I beg to
ask leave to withdraw the motion.

Clause, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

5.32 pm

Adjourned till Thursday 28 October at half-past Eleven
o’clock.
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Public Bill Committee

Thursday 28 October 2021

[MR PETER BONE in the Chair]

Health and Care Bill

11.30 am

The Chair: All the rules and regulations you have all
heard four times this week still apply, so we will crack
on.

New Clause 29

HEALTH WARNINGS ON CIGARETTES AND CIGARETTE

PAPERS

“The Secretary of State may by regulations require tobacco
manufacturers to print health warnings on individual cigarettes
and cigarette rolling papers.”

This new clause would give powers to the Secretary of State to require
manufacturers to print health warnings on individual cigarettes.—
(Mary Kelly Foy.)

Brought up, and read the First time.

Mary Kelly Foy (City of Durham) (Lab): I beg to
move, That the clause be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 30—Cigarette pack inserts—
“The Secretary of State may by regulations require tobacco

manufacturers to display a health information message on a
leaflet inserted in cigarette packaging.”

This new clause would give powers to the Secretary of State to require
manufacturers to insert leaflets containing health information and
information about smoking cessation services inside cigarette
packaging.

New clause 31—Packaging and labelling of nicotine
products—

“The Secretary of State may by regulations make provision
about the retail packaging and labelling of electronic cigarettes
and other novel nicotine products including requirements for
health warnings and prohibition of branding elements attractive
to children.”

This new clause would give powers to the Secretary of State to prohibit
branding on e-cigarette packaging which is appealing to children.

New clause 32—Sale and distribution of nicotine products
to children under the age of 18 years—

“(1) The Secretary of State may by regulations prohibit the free
distribution of nicotine products to those aged under 18 years,
and prohibit the sale of all nicotine products to those under 18.

(2) Regulations under subsection (1) must include an exception
for medicines or medical devices indicated for the treatment of
persons aged under 18.”

This new clause would give powers to the Secretary of State to prohibit
the free distribution or sale of any consumer nicotine product to anyone
under 18, while allowing the sale or distribution of nicotine replacement
therapy licensed for use by under 18s.

New clause 33—Flavoured tobacco products—
“The Secretary of State may by regulations remove the

limitation of the prohibition of flavours in cigarettes or tobacco
products to “characterising” flavours, and extend the flavour
prohibition to all tobacco products as well as smoking
accessories including filter papers, filters and other products
designed to flavour tobacco products.”

This new clause would give powers to the Secretary of State to prohibit
any flavouring in any tobacco product or smoking accessory.

New clause 34—Tobacco supplies: statutory schemes—

“(1) The Secretary of State may make a scheme (referred to in
this section and section [Tobacco supplies: statutory schemes
(supplementary)] as a statutory scheme) for one or more of the
following purposes—

(a) regulating the prices which may be charged by any
manufacturer or importer of tobacco products for
the supply of any tobacco products,

(b) limiting the profits which may accrue to any
manufacturer or importer in connection with the
manufacture or supply of tobacco products, or

(c) providing for any manufacturer or importer of tobacco
products to pay to the Secretary of State an amount
calculated by reference to sales or estimated sales of
those products (whether on the basis of net prices,
average selling prices or otherwise).

(2) A statutory scheme may, in particular, make any provision
mentioned in subsections (3) to (6).

(3) The scheme may provide for any amount representing sums
charged by any manufacturer or importer to whom the scheme
applies, in excess of the limits determined under the scheme, for
tobacco products covered by the scheme to be paid by that
person to the Secretary of State within a specified period.

(4) The scheme may provide for any amount representing the
profits, in excess of the limits determined under the scheme,
accruing to any manufacturer or importer to whom the scheme
applies in connection with the manufacture or importation of
tobacco products covered by the scheme to be paid by that
person to the Secretary of State within a specified period.

(5) The scheme may provide for any amount payable in
accordance with the scheme by any manufacturer or importer to
whom the scheme applies to be paid to the Secretary of State
within a specified period.

(6) The scheme may—

(a) prohibit any manufacturer or importer to whom the
scheme applies from varying, without the approval of
the Secretary of State, any price charged by him for
the supply of any tobacco product covered by the
scheme, and

(b) provide for any amount representing any variation in
contravention of that prohibition in the sums
charged by that person for that product to be paid to
the Secretary of State within a specified period.”

This new clause and NC35, NC36 and NC37 would enable the
Secretary of State for Health and Social Care to regulate prices and
profits of tobacco manufacturers and importers.

New clause 35—Tobacco supplies: statutory schemes
(supplementary)—

“(1) The Secretary of State may make any provision the
Secretary of State considers necessary or expedient for the
purpose of enabling or facilitating—

(a) the introduction of a statutory scheme under section
[Tobacco supplies: Statutory schemes], or

(b) the determination of the provision to be made in a
proposed statutory scheme.

(2) The provision may, in particular, require any person to
whom such a scheme may apply to—

(a) record and keep information,

(b) provide information to the Secretary of State in
electronic form.

(3) The Secretary of State must—

(a) store electronically the information which is submitted
in accordance with subsection (2);

(b) ensure that information submitted in accordance with
this provision is made publicly available on a website,
taking the need to protect trade secrets duly into
account.

(4) Where the Secretary of State is preparing to make or vary
a statutory scheme, the Secretary of State may make any
provision the Secretary of State considers necessary or expedient
for transitional or transitory purposes which could be made by
such a scheme.”

803 804HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



This new clause and NC34, NC36 and NC37 would enable the
Secretary of State for Health and Social Care to regulate prices and
profits of tobacco manufacturers and importers.

New clause 36—Tobacco supplies: enforcement—

“(1) Regulations may provide for a person who contravenes
any provision of regulations or directions under section [Tobacco
supplies: statutory schemes] to be liable to pay a penalty to the
Secretary of State.

(2) The penalty may be—

(a) a single penalty not exceeding £5 million,

(b) a daily penalty not exceeding £500,000 for every day on
which the contravention occurs or continues.

(3) Regulations may provide for any amount required to be
paid to the Secretary of State by virtue of section [Tobacco
supplies: statutory schemes] (4) or (6)(b) to be increased by an
amount not exceeding 50 per cent.

(4) Regulations may provide for any amount payable to the
Secretary of State by virtue of provision made under section
[Tobacco supplies: statutory schemes] (3), (4), (5) or (6)(b)
(including such an amount as increased under subsection (3)) to
carry interest at a rate specified or referred to in the regulations.

(5) Provision may be made by regulations for conferring on
manufacturers and importers a right of appeal against
enforcement decisions taken in respect of them in pursuance of
[Tobacco supplies: statutory schemes], [Tobacco supplies:
statutory schemes (supplementary)] and this section.

(6) The provision which may be made by virtue of subsection
(5) includes any provision which may be made by model
provisions with respect to appeals under section 6 of the
Deregulation and Contracting Out Act 1994 (c. 40), reading—

(a) the references in subsections (4) and (5) of that section
to enforcement action as references to action taken to
implement an enforcement decision,

(b) in subsection (5) of that section, the references to
interested persons as references to any persons and
the reference to any decision to take enforcement
action as a reference to any enforcement decision.

(7) In subsections (5) and (6), ‘enforcement decision’ means a
decision of the Secretary of State or any other person to—

(a) require a specific manufacturer or importer to provide
information to him,

(b) limit, in respect of any specific manufacturer or
importer, any price or profit,

(c) refuse to give approval to a price increase made by a
specific manufacturer or importer,

(d) require a specific manufacturer or importer to pay any
amount (including an amount by way of penalty) to
the Secretary of State,

and in this subsection ‘specific’ means specified in the decision.

(8) A requirement or prohibition, or a limit, under section
[Tobacco supplies: statutory schemes], may only be enforced
under this section and may not be relied on in any proceedings
other than proceedings under this section.

(9) Subsection (8) does not apply to any action by the
Secretary of State to recover as a debt any amount required to be
paid to the Secretary of State under section [Tobacco supplies:
statutory schemes] or this section.

(10) The Secretary of State may by order increase (or further
increase) either of the sums mentioned in subsection (2).”

This new clause and NC34, NC35 and NC37 would enable the
Secretary of State for Health and Social Care to regulate prices and
profits of tobacco manufacturers and importers.

New clause 37—Tobacco supplies: controls:
(supplementary)—

“(1) Any power conferred on the Secretary of State by section
[Tobacco supplies: statutory schemes] and [Tobacco supplies:
statutory schemes (supplementary)] may be exercised by—

(a) making regulations, or

(b) giving directions to a specific manufacturer or
importer.

(2) Regulations under subsection (1)(a) may confer power for
the Secretary of State to give directions to a specific
manufacturer or importer; and in this subsection ‘specific’ means
specified in the direction concerned.

(3) In this section and section [Tobacco supplies: statutory
schemes] and [Tobacco supplies: statutory schemes
(supplementary)] and [Tobacco supplies: enforcement]—

‘tobacco product’ means a product that can be
consumed and consists, even partly, of tobacco;

‘manufacturer’ means any person who manufactures
tobacco products;

‘importer’ means any person who imports tobacco
products into the UK with a view to the product
being supplied for consumption in the United
Kingdom or through the travel retail sector, and
contravention of a provision includes a failure to
comply with it.”

This new clause and NC34, NC35 and NC36 would enable the
Secretary of State for Health and Social Care to regulate prices and
profits of tobacco manufacturers and importers.

New clause 38—Age of sale of tobacco—

“The Secretary of State may by regulations substitute the age
of 21 for the age of 18 for the sale of tobacco and make
consequential amendments to the Children and Young Persons
Act 1933, the Children and Young Persons (Protection from
Tobacco) Act 1991 and the Children and Families Act 2014.”

This new clause would give powers to the Secretary of State to raise the
age of sale for tobacco products to 21.

Mary Kelly Foy: The Government’s prevention Green
Paper, published in July 2019, included an ambition to
make England smoke free by 2030. Admitting that bold
action would be needed, the Government promised
further proposals in order to finish the job. Two years
on, and with less than nine years to go before 2030, we
are nowhere near on track to achieve that ambition.
Using Government data, projections by Cancer Research
UK show that we will miss the target by seven years,
and by double that for the poorest in society. Despite
the promise of further action on tobacco, there are no
measures to tackle smoking in the Bill. That is a major
oversight, which my new clauses seek to address.

The new clauses are based on the recommendations
included in the latest report from the all-party parliamentary
group on smoking and health, of which I am the
vice-chair. They set out a range of complementary
measures to deliver the smoke free ambition, which will
also significantly increase productivity and reduce pressure
on the health and care system. Although the smoke-free
2030 ambition applies specifically to England, all parts
of the UK have stated an ambition to end smoking, so I
am pleased that members of the Committee from Wales
and Scotland support the new clauses.

I will briefly run through the new clauses and why
they are necessary additions to the Bill. New clause 29
would give the Secretary of State the power to require
tobacco manufacturers to print health warnings on
individual cigarettes and cigarette rolling papers. New
clause 30 would allow the Secretary of State to require
tobacco manufacturers to display a health information
message on a leaflet inserted into cigarette packaging,
which the Government promised to consider in the
prevention Green Paper two years ago. Those are simple,
uncontroversial and effective measures that would help
deliver the Government’s smoke-free 2030 ambition at
minimal cost.
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New clauses 31 to 33 would allow the Secretary of
State to close loopholes and regulations that allow
tobacco and e-cigarette manufacturers to market their
products to children and to undermine regulations that
are designed to protect public health. New clause 31
would give powers to the Secretary of State to prohibit
branding on e-cigarette packaging that appeals to children,
such as branding that uses sweet names, cartoon characters
and garish colours.

New clause 32 would give the Secretary of State
powers to block a shocking loophole in the law that
means that, although e-cigarettes cannot be sold to
children under 18, they can be given out for free. There
is no reason why we cannot seek to rectify that anomaly
today. New clause 33 would give the Secretary of State
powers to ban all flavouring and not just that defined as
characterising. That term is subjective and ill-defined
and has allowed tobacco manufacturers to drive a coach
and horses through the legislation.

The Government were required by law to review the
relevant tobacco regulations to check whether they are
fit for purpose, and to publish a report in May 2021,
which they have not done. It is time for them to address
these egregious loopholes in the regulations, and the
Bill is an ideal opportunity to do so. These new clauses
are uncontroversial, and would be of clear benefit to
child public health. I will therefore seek to divide the
Committee on new clauses 31, 32 and possibly 33.

Following on from those new clauses, we must accept
that if England is to be smoke free by 2030 we need to
stop people starting smoking at the most susceptible
age, when they are adolescents and young adults. There
is a real and present danger that must be addressed: new
figures from a large survey by University College London
found a 25% surge in the number of young adults
aged 18 to 34 in England who smoked during the first
lockdown. New clause 38 would give the Secretary of
State powers to raise the age of sale for tobacco products
from 18 to 21. That regulatory measure would have the
largest impact in reducing the prevalence of smoking
among young adults, as demonstrated by what happened
in the United States when the age of sale was increased
to 21.

Finally, I want to address the issue of funding. The
coronavirus pandemic has meant that the need for more
investment in public health is greater than ever before.
The Government promised to consider a US-style “polluter
pays”levy on tobacco manufacturers in the 2019 prevention
Green Paper. New clauses 34 to 37 would enable the
Secretary of State to regulate prices and the profits of
tobacco manufacturers and importers, which could provide
funding not only for England, but for the devolved
Administrations, with any excess allocated to other
vital public health interventions.

I want to express my gratitude to my hon. Friends for
supporting these new clauses. I hope the Government
will engage with these proposals in a similarly constructive
manner with regard to the forthcoming tobacco control
plan, ensuring that public health is at the heart of any
discussions around smoking and tobacco.

Dr Philippa Whitford (Central Ayrshire) (SNP):
Obviously, smoking has increased during covid, particularly
during the lockdowns, which is quite depressing after
some of the progress made in recent decades. This array

of new clauses tries to tackle the issue from different
angles. New clauses 32 and 38 relate to the age at which
someone can purchase, along with other point-of-sale
policies. Those issues are all under devolved control, so
I have not got involved in those. However, the policy
decisions around manufacturing, flavourings, packaging
and so on are all reserved, and all four nations of the
UK would agree that the biggest single favour anyone
can do for their own health is to give up smoking.

As older people and people who have smoked for
many years sadly succumb to the diseases we know are
caused by smoking, such as heart disease, stroke and
cancer, it is incumbent on tobacco companies to recruit
a new generation. That is what ornate packaging and
childish flavourings are clearly aimed at doing, and they
are therefore completely counter to the policies of the
UK Government and the devolved Governments.

This is an opportunity to stake the point, move
forward and take action to prevent the recruitment of
young smokers into cigarette smoking, which will inevitably
cost the NHS—indeed the four NHSs—more, as they
deal with the health issues over a number of decades,
than is raised by tobacco duty. The Government need to
stop looking at what they earn from cigarettes and
focus on minimising their use. That is the Government’s
stated policy, and these new clauses would take that
forward.

Alex Norris (Nottingham North) (Lab/Co-op): It is a
pleasure to resume proceedings with you in the Chair,
Mr Bone. I commend my hon. Friend the Member for
City of Durham for her new clauses and the powerful
case she made for them, but also for her leadership in
the all-party parliamentary group on smoking and health,
alongside the hon. Member for Harrow East (Bob
Blackman). I know it is a truly impactful APPG and I
have always been grateful for my opportunities to go to
its sessions to contribute or to listen, as I know Ministers
have as well. Reducing smoking and being smoke free
by 2030 is a major public health prize. It was a bit
disappointing and surprising that there were no tobacco
control elements on the face of the Bill, so it is right that
we spend a little time trying to change that.

Successive Governments have rightly taken real pride
in the reductions in smoking over the past 20 to 25
years. Those reductions have not happened by accident,
but through concrete interventions that were sometimes
controversial and often challenging at the time, such as
the smoking ban, plain packaging and packet warnings—
things that we soon afterwards realised were very impactful,
and very much the right thing to do. Of course, as the
hon. Member for Central Ayrshire says, we have to view
this in the context of covid, and there has perhaps been
a bit of backsliding on that progress, but that should
drive us not to despair, but to redouble our efforts. I
hope we can move things forward in the spirit that my
hon. Friend the Member for City of Durham suggested.

We have to understand that the gains we have made
in recent years come with a caveat. Most of the quitting
has been done by people from better-off communities,
and the benefits have largely accrued to those communities.
We are now at the point where smoking accounts for
50% of health inequalities between the poorest and
the best-off communities. If we really are serious about
levelling up or whatever we want to call it, health is
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surely a crucial part of that. We know that smoking
accounts for half of that difference, so we really ought
to be focusing on it.

Reducing smoking ought to be a major project for
any Government, because poorer smokers are just as
likely to want to quit as their better-off counterparts,
and just as able to do so if they have access to good
services. However, we have spent a decade cutting those
services in general, but particularly in the poorest
communities, so high-quality smoking cessation services—
which are so effective—have withered on the vine in
many of the places that need them the most.

I will now turn to the new clauses tabled by my hon.
Friend the Member for City of Durham, beginning
with new clause 29. About one in seven adults smokes.
That is about 7 million people, and while health warnings
have been displayed on smoking packages for well over
a decade, there is evidence that the impact of warnings
such as those wane over time. However, the dangers of
smoking remain high—between 2016 and 2018, there
were 1,167 deaths attributable to smoking in my city of
Nottingham alone—so we need to build on the techniques
that have worked, with new ones to refresh our under-
standing of the dangers of cigarettes to smokers.

There is evidence that dissuasive cigarettes can make
smoking less attractive to younger people and non-smokers,
and the inclusion of warnings on individual cigarettes,
as proposed by new clause 29, is one key way of doing
that. Such warnings are already being considered around
the world: an in-depth study from France found that
warnings on cigarettes increased negative health perceptions,
reduced positive smoker image and the perceived pleasure
of smoking, decreased the desire to start smoking, and
increased the desire to quit. There are therefore signs
that such a policy would be impactful.

New clause 30 deals with cigarette pack inserts. Inserting
leaflets that contain health information and information
about quitting is an effective and cheap way to target
existing smokers and help them get support to quit.
Those inserts are easy and cheap to implement and,
moreover, while the reading of cigarette pack warnings
decreases over time, the reading of inserts increases. In
Canada, package inserts have been a legal requirement
since 2000, and a survey of smokers in Canada found
that between one quarter and one third of respondents
had read pack inserts at least once in the prior month,
and those intending to quit or having recently tried to
do so were significantly more likely to have read them.
Pack inserts will support and reinforce the impact of
other measures that will require more significant investment
campaigns to go with them, such as behaviour change
campaigns and stop smoking services. They are a really
good evidence-based, low-cost addition to such campaigns.

New clause 31 relates to the packaging and labelling
of nicotine products. Over the decades, regulation has
transformed traditional cigarette packaging, plastering
it with warnings and preventing tobacco companies
from selling a desirable image of smoking. However,
regulations have not kept pace with the less traditional
nicotine products, such as e-cigarettes and nicotine
pouches. Tobacco companies are still able to sell e-cigarettes
adorned with bright colours, cartoon characters and
attractive images, as we have heard from my hon. Friend
the Member for City of Durham and the hon. Member
for Central Ayrshire, and I know that e-cigarette shops

in my constituency offer vape liquids branded as vanilla
ice cream, slushies and cookie dough, all of which
appear targeted at young people, and children in particular.

I am enthusiastic about vaping—it still feels like that
is an unfashionable thing to say, but I stand by it. I
think vaping is a really good way to help people quit
smoking and stay quit, and it is a really important part
of a smoke-free 2030. However, it should be regulated
properly to help make being smoke free a reality. Data
shows that restrictions on the branding of e-cigarettes
and refills reduce the appeal of vaping to young people,
particularly children, while having little impact on adult
smokers’ interest in using these products to quit smoking,
so, again, it is cost-free.

11.45 am

Dr Whitford: I assume from the hon. Gentleman’s
comments that he shares my concern that although
vaping is considerably safer than traditional tobacco, as
Public Health England reports on vaping show, vaping
products still contain nicotine, which is a vascularly
active substance. Therefore, we should still be concerned
about non-smoking children being recruited on to vaping.
We have no idea what decades of nicotine vaping will
do to someone.

Alex Norris: I do share that view, particularly around
children. Our preference would be for them to never
start. There should not be packages with cartoons and
child-friendly descriptors to develop a market among
children. I think there would be a high level of consensus
on that.

In that spirit, new clause 32 addresses an incredible
loophole, which I cannot believe anybody thinks is a
good idea. If the Minister is not going to accept new
clause 32, I hope he will say when the issue will be
resolved. The idea that you cannot sell e-cigarettes to
children but that you can give them out as free samples
to under-18s is quite hard to understand. It is time for
us to get hold of this simple loophole, which goes
against the spirit of the legislation, which is designed to
protect children against nicotine addiction. I hope we
can get some clarity, either because the Minister accepts
the new clause or gives us a clear picture that we will see
action very soon.

On new clause 33, about flavoured tobacco products,
it again feels like the market is not acting in the spirit of
the laws that have been passed. Flavoured tobacco is
designed to make products more appealing, especially
to younger people. In May 2020, we banned the sale of
tobacco with a characterising flavour such as vanilla,
spices and menthol. However, companies have adapted
to this legal change with new innovations that skirt the
law and provide smoking experiences that replicate
flavoured tobacco. I can go to supermarket websites
and find “green” branded cigarettes being sold, with
many reviews stating how similar the flavour is to
menthol cigarettes. I do not think that is in the spirit of
the law.

In the year from May 2020, Japan Tobacco made
over £91 million in profits from menthol brands. Clearly,
the law has not worked as we want it to. Moreover,
between January 2020 and 2021, a survey of smokers
showed that the smoking of menthol cigarettes has not
declined, despite the apparent ban, so I do not think the
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law is working. This new clause would do a good job of
closing that legal loophole. If the Minister is not minded
to accept it, I would be keen to know what the Government
intend to do instead, because I cannot believe that they
want laws that they passed, in possession of full facts, to
be worked around in that way.

I will take new clauses 34 to 37 as a group, because
they create the same thing: a tobacco control fund, paid
for by manufacturers, combined with the regulation of
tobacco companies’ profits. As my hon. Friend the
Member for City of Durham said, when the Government
announced their smoke-free 2030 ambition, they promised
to consider a US-style “polluter pays” levy on the
manufacturers, and included an ultimatum for industry
to make smoked tobacco obsolete by 2030. My hon.
Friend’s APPG has published a very strong option for
how to do that. Ministers could lift and shift that very
happily and get on with this. There are real benefits to
that.

Action on Smoking and Health do some wonderful
work, and I am grateful for its support in my work. It
estimates that a comprehensive national, regional and
local tobacco control programme—in many ways, we
have lost that in recent years—to deliver a smoke-free
2030 would cost the UK about £315 million. That
would involve adding back lost services. ASH’s estimate
for a levy, based on the model the APPG talks about, is
£700 million. This could be a “polluter pays” model,
and we would have plenty left over to overturn all those
poor public health budget cut decisions taken over the
last decade. If the spirit of yesterday’s Budget was to try
to rewind and erase the lost decade that we have had in
this country, this would be a really good place to do
that, and I think that is a good deal.

Of course, the EU tobacco tax directive is no longer a
blocking factor, so we have complete agency to act in
this area and it is in the gift of the Government, so I am
very interested to know how far along the Minister or
his colleagues are in the consideration, as they said, of
this matter, and when we will see some proposals.
Similarly, when will we see another tobacco control
plan? That is something that everybody, from local
government, public services, the private sector, community
and voluntary services and all of us in this place, can
organise around. The 2030 goal is a common goal.
Pretty much everything that we have said in the new
clauses are things that we are of one mind on. We can
do something really good for the health of the nation,
and I hope to find the Minister in action mode on that.

I will finish by referencing new clause 38, also tabled
by my hon. Friend the Member for City of Durham,
because I do not want it to look like I have ducked the
question. It is important that we actively look at that
and consider the evidence. I am perhaps not ready to
say that it should be in the Bill, but it should be part of
an active conversation in this area and part of a tobacco
control plan. I think the Minister may be in a similar
place on that, because we know that it is an effective
part of the armoury. There are loads of really great
things to go at in this set of new clauses, and I hope that
he feels the same way.

The Minister for Health (Edward Argar): It is a pleasure,
as ever, to serve under your chairmanship, Mr Bone. I
am grateful to the hon. Member for City of Durham for

giving us an opportunity to debate the new clauses. I
had the privilege and pleasure, I think almost a year
and a half or two years ago, when I was standing in for
the Public Health Minister, of responding to a debate in
the House on this subject—I think she was in Westminster
Hall responding to another debate. I therefore had the
pleasure of listening to hon. Members speaking about
the work of the APPG, and this issue more broadly, on
that occasion. It seems like an age ago. I suspect that it
was only about a year ago, but that is what the last year
and a half has done for many of us.

New clause 29 seeks to provide powers for the Secretary
of State to impose a requirement for tobacco manufacturers
to print health warnings on individual cigarettes and
cigarette rolling papers. That requirement is intended to
further strengthen the current public health messaging
and encourage smokers to quit. The Government are
sympathetic to the aims of the new clause. We strongly
support measures to stop people smoking and to educate
smokers of its dangers, as we have done through warnings
on cigarette packs. However, we believe that we need to
conduct some further research and build a more robust
evidence base in support of such additional measures
before introducing them. If evidence shows that that
requirement would not be effective, there is a risk that
the power would not be used. As hon. Members will be
aware—the hon. Lady was right in the point that she
made—health is a devolved matter. Therefore such a
measure would need to be considered in partnership
with the devolved Administrations.

We are currently in the process of developing our new
tobacco control plan. When the hon. Lady winds up the
debate on this group of new clauses, she may say, “All
well and good, but we’ve been in that place for a while.
When will I see it?” I would be surprised were she not to
do so. We continue to work on the plan at pace. She will
be aware that the events of the last year and a half have,
in a number of areas, knocked the existing timelines for
producing plans slightly sideways, but we continue to
work actively on that. As part of the tobacco control
plan that we are working on, we are exploring a broad
range of new regulatory measures to support our ambition
to be smoke free by 2030. We are reviewing this specific
proposal as part of that work, in considering the options
for a package of legislative measures.

New clause 30 seeks to provide a power for the
Secretary of State to introduce a requirement for
manufacturers to insert leaflets containing health
information and information about smoking cessation
services inside cigarette packaging. We believe that that
power is not strictly necessary as the Department could
legislate to do that already under the Children and
Families Act 2014, as inserts could be required for
public health messaging through amendments to the
Standardised Packaging of Tobacco Products Regulations
2015. It is also important to note that we already have
strong graphic images and warnings of the health harms
of smoking on the outside of cigarette packs, and the
NHS website provides advice for people seeking to quit
smoking. That website address is required on packaging
under the Tobacco and Related Products Regulations
2016.

The current regulations, the Standardised Packaging
of Tobacco Products Regulations 2015, prohibit the use
of inserts, as there was limited evidence during the
development of those regulations that placing public
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health messaging inserts inside cigarette packets was
more effective than the messaging on the outside of
packs. A post-implementation review of SPOT—if I
may refer to the regulations in that way to save a little
time—is currently under way. It is seeking to assess
whether the regulations have met their objectives, and
will identify whether there is a need to strengthen them
in any way or to revisit any aspect of them, such as the
one that the hon. Member for Central Ayrshire mentions.
We aim to publish the post-implementation review before
the end of this year.

If we were to introduce inserts through regulations,
we would need to conduct further research on that. We
would need to establish the public health benefit, costs
to businesses, impact on the environment from litter
and practicalities around enforcement, and crucially
build a robust evidence base in support of such measures
and their efficacy, along with, obviously, public consultation
on them. This is something that we will consider as part
of the Smokefree 2030 regulatory plans, but we will
wait and see what, in the next couple of months, the
published post-implementation review says. Health, as I
have mentioned, is devolved, so it is something on
which we would need to work with our friends and
partners in the Scottish Government and other devolved
Administrations.

New clause 31 seeks to enable legislation that would
make provision about the retail packaging and labelling
of electronic cigarettes and other novel nicotine products.
That would include requirements for health warnings
and the prohibition of branding elements that are attractive
to children. I pay tribute to the work that the shadow
Minister, the hon. Member for Nottingham North, has
done in this space. I know that this is not just an issue of
shadow ministerial concern for him, but something in
which he has taken an interest as an individual Member
of Parliament, so I recognise his expertise and knowledge
in this area.

We are currently undertaking a post-implementation
review of the Tobacco and Related Products Regulations
2016 as well. The current regulations include requirements
on the packaging and labelling of e-cigarettes, along
with restrictions on marketing, and they prohibit advertising
on mainstream media such as TV and radio for e-cigarettes.
Again, we will publish that review this year.

We want to encourage smokers to quit smoking using
nicotine replacement therapy and by switching to less
harmful products such as e-cigarettes. I take the point
made by the hon. Members for Nottingham North and
for Central Ayrshire. I share the shadow Minister’s view
that if there is a choice between a conventional cigarette
and an e-cigarette, I would much prefer people to be
smoking an e-cigarette, because it is less harmful. But I
absolutely take the point made by the hon. Member for
Central Ayrshire, who is, as we know, an eminent clinician,
that even if it is less harmful, it is still harmful. The
ideal would be that people use neither product, but if it
is a choice between the two and a question of getting
someone to change their habit, I would much prefer to
see them using an e-cigarette than a conventional cigarette.
I think that there is consensus on that point across the
two Front Benches and, indeed, the SNP Front Bench.

However, we need to ensure that our regulatory
framework continues to protect young people and
non-smokers from using e-cigarettes. That is the point
about the degree of harm: although less, it is still there.

Regular youth use of e-cigarettes does, on current evidence,
remain very low, at about 2% of 11 to 15-year olds. That
figure dates back to 2018, so it is slightly dated, but it
gives us a useful data point. However, I do not believe
that that should induce complacency in any of us. We
need to continue looking at the matter very carefully.

Again, the Government are sympathetic to the aims
of the new clause and strongly support measures to
protect young people. Again, I point to the timing and
the need for the post-implementation reviews and for
further research and consideration in the light of those
when they come forward in the next few months.

New clause 32 seeks to give powers to the Secretary
of State to make regulations to prohibit the free distribution
or sale of any nicotine products to anyone under 18,
with the exception of the sale or distribution of nicotine
replacement therapy licensed for use by under-18s. There
is already in place, as the shadow Minister alluded to,
legislation that prohibits the sale of tobacco and e-cigarettes
to under-18s; that includes proxy sales. There are also
existing powers in the Children and Families Act 2014
to extend the age-of-sale restrictions to include any
nicotine products such as nicotine pouches. Therefore,
as he said, the new clause is not needed in relation to
sales.

New clause 32 seeks to further protect young people
from the distribution of free nicotine products to under-18s,
but again, we do not have a firm or robust evidence base
at present to suggest that that is a widespread problem.
The recent post-implementation review of the Nicotine
Inhaling Products (Age of Sale and Proxy Purchasing)
Regulations 2015, published earlier this year, did not
raise that as a concern. I suspect the hon. Member for
Nottingham North will say, “Why not get ahead of the
game, anyway, with a pragmatic measure?”, and I have
some sympathy with that point.

12 noon

Dr Whitford: With regard to the free provision of
e-cigarettes or nicotine substitutes, the provision that
could be amended quite simply by referring to where
they are being provided through smoking cessation
services, as opposed to where someone is buying them
and then dishing them out, or is trying to use them to
recruit young smokers. Accessing them commercially is
quite different from being given them as part of a public
health smoking cessation project.

Edward Argar: That is the point I was seeking to
make. Smoking cessation services would still continue
as normal. The argument from the shadow Minister,
the hon. Member for Nottingham North—this is where
I might diverge from him, not necessarily in intent but
in the timing—is that even if we cannot see this as a
problem at the moment, we should act now on the basis
of principle. His argument is: “Even if it is not happening,
why would we let it happen? We should just close the
loophole”—I paraphrase, but I think that is his argument.
My counter-argument is that it would be appropriate to
look at this, but to conduct further research to develop
the evidence base further. Beyond that we have—from
2018, for example—more work to do on vaping first.
That is essentially the point of difference.

The shadow Minister might say, “I accept that, but I
still think we should do it now.” That is ultimately a
difference in positions, not a point of principle about
needing to look at this. It is about whether to act now or
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to do further research. That is the only difference, and
the research is needed to evaluate the detailed benefits
of the new clause. Also, there is the scale of the issue
that we might be tackling. I know that the hon. Gentleman
is fond of an impact assessment of the costs as well as
the benefits. He rightly, as does his colleague on the
Front Bench, the hon. Member for Ellesmere Port and
Neston, and you on occasions, Mr Bone—

The Chair: Order. When I sit in this Chair, I have no
views on anything.

Edward Argar: Except perhaps the proper conduct of
proceedings.

Moving on swiftly, new clause 33 seeks to change the
current flavour ban, which would of course be the
context in which I was referring to proper conduct
proceedings requiring proper documents to be published.
The new clause seeks to change the current flavour ban,
which is based on characterising flavours in cigarettes
and hand-rolling tobacco, to one based on flavours for
all tobacco products, as well as accessories used to
flavour tobacco products.

The Government are committed to protecting the
population from the harms of tobacco. Tobacco for
smoking that has a detectable flavour—for example,
menthol—has been changed to be more appealing to
young people and easier to inhale. That can often result
in a lifetime of tobacco addiction. Through the Tobacco
and Related Products Regulations 2016, we have already
banned characterising flavours in cigarettes and hand-rolled
tobaccos. That means flavours that are noticeable before
or during smoking of the product.

Again, the Government are sympathetic to the aims
of the new clause, which would prohibit flavours in all
tobacco products and accessories, but it is not clear how
a ban on flavours would be enforced in practice, as it
would include a ban on flavours that do not give a
noticeable flavour to the product. Furthermore, it is not
clear how this may be a better option than the current
regulations, although the hon. Member for City of
Durham might wish to address that point in her winding-up
speech. As ever, I will reflect carefully on what she says
and then discuss it with my colleague, the Public Health
Minister. We are currently in the process of developing
our new tobacco control plan. We are exploring, as I
have said, a broad range of additional regulatory measures
to support our Smokefree 2030 ambition.

New clauses 34 to 37—which, with your permission,
Mr Bone, I will take in one bundle—seek to provide the
Secretary of State with a power to enable the introduction
of a scheme on tobacco manufacturers, limiting profitability
by regulating prices. Tobacco taxation matters are, it
will not surprise hon. Members to hear, a matter for
Her Majesty’s Treasury. Although earlier this week I
found myself answering an urgent question relating to
matters pertinent to Her Majesty’s Treasury, I will not
stray into its territory, beyond saying that reducing the
affordability of tobacco is one of the most effective
measures to trigger smoking cessation. Tax increases
are particularly effective among a range of groups of
smokers, and therefore this is a key tool in helping to
address health disparities and health outcomes associated
with smoking.

As part of the annual Budget process, the Treasury
will continue the policy of using tax to raise revenues
and encourage cessation through high prices on tobacco
products. The tobacco industry is already required to
make a contribution to public finances, through tobacco
duty, VAT and corporation tax. While the Government
are open to the idea of the tobacco industry providing
additional funds beyond taxation, further consideration
of the potential options for and impacts of a scheme,
including a robust impact assessment, would be needed.
We would also need to consider how such a scheme
would be implemented and how it would impact the
taxation requirements currently placed on the industry.
Such a scheme would likely take a number of years to
develop and deliver to ensure that it was effective and
robust.

The Department will continue to work with Her
Majesty’s Treasury to assess the most effective regulatory
means of making the industry pay for the harm that its
products cause to our population, to support the
Government’s Smokefree 2030 ambition, including
exploring a potential future levy. Our ongoing work has
contributed to smoking rates falling to their lowest on
record, as the hon. Member for Nottingham North
said, but there is still much more work to be done to
protect people from the harms of tobacco.

Finally, new clause 38 would introduce a power to
introduce legislation that would increase the age of sale
on tobacco from 18 to 21. We have successfully made
many regulatory reforms over the past two decades, and
the UK is a global leader in tobacco control. Measures
include raising the age of sale from 16 to 18, a tobacco
display ban, standardised packaging and a ban on
smoking in cars with children, all strengthening the
barrier between young people and tobacco products.

The Government remain committed to our ambition
to be smoke free by 2030 and to continue to protect the
population and future generations from the harms of
tobacco. However, the Government would like to review
the evidence base of increasing the age of sale to 21 in
more detail—I am probably in the same place on that
issue as the shadow Minister. We would like to further
assess its full impact on public health, the costs of
implementation and how it would be enforced by trading
standards. We have not consulted publicly on raising
the age of sale to 21 to assess public opinion and
consider whether it is the right regulatory measure to
take forward to protect future generations. I know it is
an issue that the APPG and the Royal College of
Physicians have recommended we should consider.

We are currently in the process of developing our new
tobacco control plan. We will review all the proposals in
that context, as well as the well-researched reports that
the APPG has put forward. I suspect the hon. Member
for City of Durham will still want to push us on a few of
these points—if not disagreeing with the sentiment,
then possibly with the speed or the timescale. I will
listen very carefully to what she says. I encourage her
not to press the new clauses, but I suspect I may be out
of luck.

Mary Kelly Foy: I welcome the Government’s
commitment to publishing the plan and the consideration
of some of the recommendations. I hope we will see
that very soon. I will not press the majority of the new
clauses, but new clauses 31 and 32 are aimed at children
and child public health. I do not think we can wait.
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We already have examples of vaping companies handing
out free vaping products to 16 and 17-year-olds. There
is an example of a 17-year-old woman on a market stall.
A third party company came along and offered her
vaping products in return for her email address, which
was suspicious enough anyway. They do not tell the
young person that the products have nicotine in them.
There are already such examples.

I went online this morning to see whether I could
purchase vaping products. The first one that came
up was called the Breakfast Club, which tastes like
marshmallow-flavoured breakfast charms. It is a shot
of nicotine that goes into the refill of a vaping product.
The refill is 15 ml, with a space left at the top for the
shot. The Breakfast Club “charms”, which come in
pink and yellow, are aimed at young people. When I
went to buy some, I was asked if I was over 18; I would
just have to click “Yes” for it to be delivered to my door
tomorrow.

There is evidence that the longer we wait, the more
young people will be hooked on nicotine through vaping
products. I do not think we need further evidence. How
many more young people will be addicted by the time
the plan is introduced? I beg to ask leave to withdraw
the motion, but I will divide the Committee on new
clauses 31 and 32.

Clause, by leave, withdrawn.

New Clause 31

PACKAGING AND LABELLING OF NICOTINE PRODUCTS

“The Secretary of State may by regulations make provision
about the retail packaging and labelling of electronic cigarettes
and other novel nicotine products including requirements for
health warnings and prohibition of branding elements attractive
to children.”—(Mary Kelly Foy.)

This new clause would give powers to the Secretary of State to prohibit
branding on e-cigarette packaging which is appealing to children.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 41]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin
Whitford, Dr Philippa

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve
Gideon, Jo
Higginbotham, Antony
Robinson, Mary

Question accordingly negatived.

New Clause 32

SALE AND DISTRIBUTION OF NICOTINE PRODUCTS TO

CHILDREN UNDER THE AGE OF 18 YEARS

“(1) The Secretary of State may by regulations prohibit the
free distribution of nicotine products to those aged under
18 years, and prohibit the sale of all nicotine products to those
under 18.

(2) Regulations under subsection (1) must include an exception
for medicines or medical devices indicated for the treatment of
persons aged under 18.”—(Mary Kelly Foy.)

This new clause would give powers to the Secretary of State to prohibit
the free distribution or sale of any consumer nicotine product to anyone
under 18, while allowing the sale or distribution of nicotine replacement
therapy licensed for use by under 18s.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 8.

Division No. 42]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve
Gideon, Jo
Higginbotham, Antony
Robinson, Mary

Question accordingly negatived.

New Clause 39

STRATEGIES TO MANAGE THE NEEDS OF CARERS

“(1) Each integrated care board must have in place a strategy
to collect information on the needs of patients’ carers and
respond to those needs to promote the health and wellbeing of
carers.

(2) In this section “carers” has the meaning of Section 10 of
the Care Act 2014, Sections 96 and 97 of the Children and
Families Act 2014 and Section 1 of the Carers (Recognition and
Services) Act 1995.”—(Justin Madders.)

This new clause creates an obligation on integrated care boards to
understand and respond to the needs of carers with regard to their
health and wellbeing.

Brought up, and read the First time.

Justin Madders (Ellesmere Port and Neston) (Lab): I
beg to move, That the clause be read a Second time.

The Chair: With this it will be convenient to discuss
new clause 40—Definition of carers—

“(1) The National Health Service Act 2006 is amended as
follows.

(2) In section 275 (Interpretation) insert—

‘“carer” includes carers as defined by Section 10(3) and 10(9)
of the Care Act 2014; parents of disabled children with reference
to Section 97 of the Children and Families Act 2014; unpaid
carers of disabled children as in Section 1 of the Carers
(Recognition and Services) Act 1995; young carers with reference
to Section 96 of the Children and Families Act 2014; and young
carers with reference to Section 63 (6) and Section 63 (7) of the
Care Act 2014.’”

This new clause inserts a definition of carers into the National Health
Service Act 2006 which includes parent carers and young carers as well
as adults caring for adults.

12.15 pm

Justin Madders: It is a pleasure to see you in the
Chair this morning, Mr Bone.
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[Justin Madders]

The NHS needs to have a core duty to have regard to
carers and to promote their health and wellbeing. New
clause 39 would put on a statutory footing the requirement
for integrated care boards to collect information on
carers and their families, and then to use it to develop
strategies to promote their health and wellbeing. This is
an attempt to ensure a strategic approach to the need
for the NHS to demonstrate that it has considered
carers in its policies and practice. In other words, all
parts of the NHS would have to think carer.

The new clause would avoid situations arising in
which carers had been omitted from consideration, for
instance in hospital discharges, by ensuring proper care-
proofing throughout the entire NHS. We believe that
could help integration. Social care sees carers as an
equal partner in care and very much part of the system,
but sometimes there is a less favourable experience in
the health service.

There would also be benefits to the NHS overall,
through improved health and wellbeing, improved
satisfaction with services, reduced admissions and
readmissions, reduced crisis and reduced need. The new
clause would avoid the significant omission of carers in
recent guidance and improve the general approach to
carers. It would also be good for NHS staff, one in three
of whom couple working in the NHS with unpaid
caring for family members and friends. Research shows
increased job satisfaction when employers recognise
carers, and the Minister will know how important it is
to improve retention rates.

There is definitely an issue here. Surveys have consistently
shown a problem, with 55% of carers saying that they
agree or strongly agree with the statement, “I feel invisible
to the NHS”. They are often providing more than
50 hours of care a week, which is more than a full-time
job, and are essential to the NHS, yet that goes
unrecognised. There are a range of other statistics on
how carers feel about the recognition of their role; 56%
agree or agree strongly with the statement, “Health
services and professionals do not share information
with me, even if it is essential for me to be able to care”.
More than half are not involved in decisions on hospital
discharge, two thirds of carers do not feel listened to by
healthcare professionals about their willingness and
ability to care, and a majority are not given enough
information and advice when a person they care for is
discharged from hospital to care for them safely. Most
carers—60%—say that at the point of hospital discharge,
they receive insufficient support to protect the health
and wellbeing of the patient, or their own health.

Under the Health and Social Care Act 2012, carers
have parity of esteem, and an equal right to receive
information and advice and to have their needs considered.
The Government accept that that is right for social care,
so we think it should apply equally in healthcare. The
NHS has very few responsibilities towards carers when
compared with the social care sector. Carers were left
out of the original Joint Committee on Vaccination and
Immunisation decision on vaccination, even though
they were in the green book. They were completely left
out of the White Paper that underpinned this Bill; they
were left out of two versions of the “Discharge to

Assess” guidance; and they barely get a mention in
integrated care partnership guidance—there is one reference
in there to unpaid carers.

Several organisations are keen to support the approach
set out in the new clause, including the Patients Association
and the MS Society. The new clause would serve as an
important marker in laying out the importance of carers,
and it would help us work towards proper strategies to
ensure that their value is recognised and that they are
supported.

Turning to new clause 40, carers are mentioned in
clauses 5 and 19, but are not defined anywhere. They
could in theory include carers of any age. The new
clause seeks to ensure absolute clarity about who the
term “carer” refers to: it would refer to unpaid carers
only—not volunteers or paid staff, but friends and
family, commonly, who provide care. This keeps the
definition consistent with other legislation, and includes
parents of disabled children and, most importantly,
young carers, who are particularly vulnerable to being
forgotten. Young carers face more health inequalities
than other children of the same age, and that persists
into young adulthood. Every GP patient survey has
shown that it is essential that it is made clear and
explicit in legislation that provisions on carers include
young carers.

In conclusion, we want to acknowledge the vital
contribution that carers make, which can be quantified
as running into billions of pounds. The NHS could not
function without the daily support of unpaid carers,
and during the pandemic the extra caring responsibilities
that carers took on stopped the NHS being completely
overwhelmed. These new clauses ensure carers’ needs
will be at the heart of NHS decision making and
polices. That is why we hope the Minister is sympathetic
to them.

Edward Argar: New clauses 39 and 40 focus on carers.
First, I join the shadow Minister, as I suspect all hon.
Members wish to, in recognising and paying tribute to
the enormous amount of work that carers, both formal
and informal, do. We want to strengthen the system by
which carers are supported, and ensure that those receiving
care have choice and control over how they access
services.

New clause 39 would create an obligation on integrated
care boards to collect information, and understand and
respond to the needs of carers with regard to their
health and wellbeing. The Bill provides an opportunity
to ensure the views of carers are properly embedded in
integrated care boards. The Bill confers a duty on
integrated care boards to promote the involvement of
carers, along with those who access care and support, in
decisions relating to the prevention, diagnosis and treatment
of illness, and care. There are equivalent provisions for
NHS England-commissioned services.

Furthermore, the joint strategic needs assessment,
prepared by health and wellbeing boards, will continue
to have to consider the needs of carers, and that will
shape the strategy developed by the integrated care
partnership and the plans of the ICB. That means the
services commissioned through these routes in the area
where a carer lives will have considered the impact on
carers in that community. Carers UK has welcomed the
clauses for recognising
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“the crucial role carers play day in, day out supporting their
relatives’ health”,

and it says the clauses
“give carers more of the visibility they need within health legislation.”

Dr Whitford: Does the Minister recognise the difficulty
in getting unpaid carers to recognise that they are
unpaid carers? Particularly during covid, couples may
have grown into a caring role without ever thinking of
themselves as carers, and therefore they do not seek
financial or other support. We need a campaign to try
and get people to recognise that they are carers. A
project that I was involved in when I was back in the
NHS in the first wave used the community pharmacy
system to interact with carers who were collecting medicines,
and helped guide them to the available support.

Edward Argar: I entirely agree with the hon. Lady.
There is a huge number of unpaid carers who we know
about, and who recognise themselves as carers, but
there will be a huge number who, as she says, do not see
themselves in that way. They see caring for a loved one
as part of their normal life, and as what they do; they
do not recognise that they are providing care.

There is also a large, often unidentified, number of
child carers. They care for their parents, grandparents
and others, but they will not think of it in that way.
They just think they are doing their bit to look after
mum or dad, or granny or grandad. The hon. Lady is
right to highlight the need for all of us—both in government
and other Members—to make it as clear as possible
that these people are carers and should be able to access
support and help. There is support and help available,
but people need to understand that they are in that
category and are entitled to it. That is a long answer to
basically say that I entirely agree with the hon. Lady.

We are not convinced that the provisions of new
clause 39 are appropriate for the ICB, as a similar duty
to that in the new clause is already held by and imposed
on local authorities, so it risks causing duplication. The
local authority will be part of the ICB and of the ICP,
so we feel that the issue is captured.

Carers already have a legal right to an assessment of
their needs from their local authority. Local authorities
have a legal duty to meet needs identified through a
carer’s assessment where the carer is deemed eligible. In
2019-20—the latest figures I have to hand—376,000
unpaid carers in England were assessed, reviewed, and/or
supported. However, the number may well be a lot
higher than that figure, which goes to the point made by
the hon. Member for Central Ayrshire.

We continue to work closely with stakeholders, care
organisations and the wider sector to support carers.
We will work with care users, providers and other
partners to co-develop more detail on our plans for the
reform of adult social care. We will publish further
detail of our plans for reform in a White Paper later this
year, building of course on the strong foundations of
integration we are setting in this legislation. The shadow
Minister, the hon. Member for Ellesmere Port and
Neston, would have been disappointed or concerned
about me if I had not said that, and would have wondered
what was going on.

New clause 40 introduces a definition of carer that
includes—this goes to the point to which I have just
responded—young carers, parent carers and adult carers.

It seeks to bring clarity and to ensure that all carers,
regardless of their age or their relationship with the
person they care for, benefit from the measures in the
Bill related to carers. The circumstances and needs of
every unpaid carer are unique. Unpaid carers make a
vital contribution to the lives of those they care for, and
I know that every member of this Committee would
want to put on record a tribute to them. It is important
that we continue to work to understand carers’ needs
and how to best support them, while reflecting the
diversity of carers.

I have already discussed the measures in the Bill
designed to promote the involvement of carers. “Carers”
in this context should include anyone, child or adult,
who cares, unpaid, for a friend or family member who,
due to a lifelong condition, frailty, illness, disability,
serious injury, mental health condition or even addiction,
cannot cope without their support. In seeking clarity
and inclusion, it is important that we do not inadvertently
exclude groups of carers. The legislation as drafted is
based on an everyday use of the term “carer”, and this
allows for flexibility and the inclusion of all who provide
unpaid care, in any shape or form, to a loved one or
friend.

I appreciate, and to a large extent share, the shadow
Minister’s intention of strengthening the legislation and
seeking to bring clarity, so that those who are entitled to
support know it, and can claim what they are entitled
to. I want to reassure members of the Committee that
we have today heard the concerns expressed about
carers. I will take that away and carefully consider the
issues, and see if we can continue to address them
through the wider work of the Department on carers,
and our ongoing discussions with organisations, many
of which we deal with as constituency MPs, week in and
week out, on their work in our constituencies.

For these reasons, I encourage the hon. Member for
Ellesmere Port and Neston to consider not pressing his
new clauses to a Division, but I look forward to hearing
from him.

Mary Kelly Foy: For those who do not know, I should
say that I was a carer for my severely disabled daughter
for 27 years. Maria died six years ago; she suffered with
cerebral palsy. I was very fortunate to be in a local
authority that recognised the need for respite for carers.
I was lucky enough to have a very generous package of
six weeks, and that allowed me to engage with public
life, have a social life and just recharge my batteries.
However, other local authorities do not give such generous
packages; it is a postcode lottery. When carers can no
longer look after their loved one and that person has to
be placed in social care, the cost to the public purse is
huge.

On young carers, the issue is not just the caring role
of young children. My children were classed as young
carers, and the package they had was to enable them to
enjoy social activities with other young people. They
felt very left out of normal activities, because I was
spending most of my time looking after Maria. It is
very important that carers recognise that there is help
out there, and help has to be consistent. As we know,
local authorities have had their budgets cut massively,
so what was once perhaps a gold star service for carers
is down to a much lesser service.
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[Mary Kelly Foy]

A lot of carers I knew did not think they were carers
and did not really want anything from the state. They
said, “We’re just doing it because this is our loved one,
and this is what we need to do.” However, the needs,
health and wellbeing of unpaid carers are so important
if we want them to continue doing the fantastic job that
they do.

Justin Madders: I am grateful to my hon. Friend for
relaying her family’s experience. She has articulated far
better than I could why it is so important that we
support carers, and young carers in particular.

I have listened to what the Minister said about the
new clauses. I think he is keen to support this agenda,
and there is clearly quite a lot of change happening in
the Department over the next few months. We will keep
an eye on how the issue of carers sits within that, and
how ICPs work in practice, and will not push our new
clauses to a vote. I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 41

REVIEW OF IMPLEMENTATION OF NHS CONTINUING

HEALTHCARE BY INTEGRATED CARE SYSTEMS

“(1) Chapter 3 of Part 1 of the Health and Social Care Act
2008 (quality of health and social care) is amended as follows.

(2) After section 46A insert—

‘46B Review and performance assessments: integrated care
systems

The Commission must, each year—

(a) conduct a review of the implementation of NHS
continuing healthcare by integrated care systems,

(b) assess the performance of these systems following the
review, and

(c) publish a report of its assessment.’”—(Justin
Madders.)

This new clause would require the review and assessment of NHS
continuing healthcare systems.

Brought up, and read the First time.

12.30 pm

Justin Madders: I beg to move, That the clause be
read a Second time.

Continuing healthcare ought to be something that we
do not need to think about in a truly integrated care
system. Hopefully, when the next White Paper comes
along, it will address some of our issues with continuing
healthcare—no doubt the Minister will tell us whether
that is correct.

We all know that continuing healthcare is a huge
source of contention between the NHS and local authorities.
Arguing about who pays for what is not productive or
efficient, and of course it is always the patient who is
stuck in the middle. I have numerous examples, as I am
sure other hon. Members do, of constituents who have
been wrangling, for years after the care was provided,
about who is picking up the bill for what. It seems a
highly bureaucratic, unfair and at times deeply distressing
experience for the families involved.

It has been clear for decades that we are moving into
a world where many people will have multiple long-term
conditions, with both health and social care needs. The
new clause was tabled with that in mind, and with the
assistance of the Motor Neurone Disease Association.
As one would expect, those with MND often fall into
the CHC web. I cannot allow a reference to MND to
pass without paying tribute to Rob Burrow and the
many other magnificent campaigners who have put the
spotlight on the challenges that those diagnosed with
MND face. I had the privilege of knowing Rob when he
was a professional sportsman, and he has taken equal
vigour, determination and courage into this field. He
has been an absolute star in campaigning on these
issues.

Under the current complex and poorly understood
rules, some qualify for free social care—in other words,
the NHS pays for it, rather than the local authority—but
it is for adults only, and in order to qualify there has to
be an assessment by professionals of all a person’s
needs. If the needs change, the eligibility can change,
and of course there are endless arguments about what
the needs are at any particular time. That demonstrates
why the integration of care is very important and will
probably be more efficient in the long run. Those in
receipt of, or possibly eligible for, continuing healthcare
should be fully involved in the assessment process and
kept informed. Carers, who we have already discussed,
and family members should also be consulted. There
are the personal experience aspects of the process to
look at, as well as the arguments about who pays for
what.

The new clause accepts that we cannot fix all these
things overnight. It suggests that in some cases someone
should be responsible for ensuring that the system
works properly in the interests of those with continuing
needs. This is all part of the wider application of proper
openness, and of transparency being the strongest and
best form of good governance.

Clinical commissioning groups have a legal responsibility
to meet the assessed health and care needs of every
person in their area who is found eligible for continuing
healthcare. Their responsibilities are laid out in the
national framework and supporting guidance, but I am
afraid there is extensive evidence that they do not
always fulfil those responsibilities, and that the monitoring
of delivery of continuing healthcare is inadequate. In
2018, a Public Accounts Committee inquiry on continuing
healthcare found:

“NHS England is not adequately carrying out its responsibility
to ensure CCGs are complying with the legal requirement to
provide CHC to those that are eligible.”

It also found that

“there are limited assurance processes in place to ensure that
eligibility decisions are consistent”,

and that existing measures

“may not go far enough to address the variation in performance”

across CCGs. These findings were echoed in a November
2020 report by the Parliamentary and Health Services
Ombudsman, which warned that

“people continue to be seriously let down by failings in the
way…healthcare is handled by CCGs.”

Patient organisations, represented collectively through
the Continuing Healthcare Alliance, have reported a
wide range of significant problems in CHC delivery,
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including CCGs not adhering to the national framework
or associated guidance for assessment and care delivery,
leading to significant inconsistency and variation across
the country. Not enough data is collected about who
receives continuing healthcare and multidisciplinary teams
are frequently not used to conduct assessments, which
leads to them sometimes being carried out by individuals
with no knowledge of that person’s history or their
medical condition. Care packages are frequently inadequate
to assess needs, particularly when individuals require
complex care or specialist care input. There is no effective
system or process in place to monitor the quality of
delivery across the country, to address that unwarranted
variation and to take action when commissioners fail to
live up to their legal responsibilities in respect of CHC.

We are seeking to address some of those issues through
the new clause. We have what we would describe as an
accountability gap, where there is no effective mechanism
to monitor delivery of CHC and hold to account those
who are meant to be responsible for delivering it. It goes
without saying that people in receipt of CHC are sometimes
the most vulnerable in the population, by definition,
and it is surely unacceptable that a group of individuals
continue to be let down by a failing system with no
mechanism to identify and address those failings.

We hope that the new clause will address that issue
and support better patient experience and outcomes
with CHC. I do not intend to press it to a vote, but I
would appreciate some responses from the Minister.
The issue is not going to go away, so I would like his
thoughts about the future of the whole idea of continuing
healthcare and how we best monitor and ensure consistency
and compliance throughout the country. Any thoughts
on how we can make the system better would be most
welcome.

Edward Argar: I am grateful to the hon. Gentleman
and join him in paying tribute to the work of the MND
Association and other campaigners who do so much to
bring these issues to our attention, both as individual
MPs and in debates such as this.

The new clause would impose a new duty on the Care
Quality Commission to conduct a review and assess the
performance of NHS continuing healthcare, or CHC,
by integrated care systems each year. It would also
require the CQC to publish a report of its assessment.
Again, as with many of the hon. Gentleman’s proposals,
I understand and have a degree of sympathy with the
intention behind what he seeks to do with the new
clause. It is right that clinical commissioning groups, as
they are currently called, are held accountable for NHS
continuing healthcare within their local health and social
care economy. That will also be the case with the
national move to integrated care boards, where the
board will discharge those duties and be accountable
for NHS continuing healthcare as part of its NHS
commissioning responsibilities.

I am grateful to the hon. Gentleman for suggesting
that the new clause is, in essence, a probing amendment
to highlight the issue, because I am not convinced that it
is necessarily the most effective way of doing that,
although it certainly airs the issue in Committee. I
reassure him that the Government share his view about
the importance of ensuring adequate oversight in how
health and social care services are delivered, including
in this space.

First, by way of some reassurance, NHS England has
a core role in overseeing ICBs in the exercise of their
functions. The Bill requires NHS England to assess the
performance of each ICB every year and ICBs are
required to provide NHS England with their annual
report, which will include oversight of NHS commissioning
and thus, in that context, continuing healthcare.

In addition, as Members will be aware, we have
debated an amendment to give the CQC a duty to assess
integrated care systems at a system level. The intention
is for these reviews to provide the public and the system
with independent assurance of the work within the ICS
and, in particular, the effectiveness of joined-up working
and integration. They, too, will be a valuable way to
improve the services provided. The scope would include
NHS commissioning and NHS continuing healthcare.
We also intend for the CQC to work closely with NHS
England, which will be conducting its own assessment
of integrated care boards. We therefore think that those
are the most effective vehicles for that oversight.

However, I share the hon. Gentleman’s view and
suspect that we will all, possibly with a degree of regularity,
have constituency cases about continuing healthcare
payments and whether the system is working efficiently
or otherwise. Local healthcare systems must continue
to focus on this and seek to do what they can to make
the system as smooth and efficient as possible. We
believe that the mechanisms in the Bill are an effective
way of doing that, but that in no way implies that
individual systems should stop looking at ways of
continuing to improve that provision and the mechanism
by which continuing healthcare funding is delivered to
individuals.

Justin Madders: I am grateful to the Minister for his
comments—it seems that the message has been received.
Obviously, if the ambitions in the Bill to improve integration,
collaboration and joint working are to be delivered, this
will be one area where we would expect to see significant
improvements. I have no doubt that we will return to
this in future, but I beg to ask leave the withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 42

ALCOHOL PRODUCT LABELLING

“The Secretary of State must by regulations make provision to
ensure alcoholic drinks, as defined by the Department for Health
and Social Care’s Low Alcohol Descriptors Guidance, published
in 2018, or in future versions of that guidance, display—

(a) the Chief Medical Officers’ low risk drinking
guidelines,

(b) a warning that is intended to inform the public of the
danger of alcohol consumption,

(c) a warning that is intended to inform the public of the
danger of alcohol consumption when pregnant,

(d) a warning that is intended to inform the public of the
direct link between alcohol and cancer,

(e) a full list of ingredients and nutritional
information.”—(Alex Norris.)

This new clause requires the Secretary of State to introduce secondary
legislation on alcohol product labelling.

Brought up, and read the First time.
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Alex Norris: I beg to move, That the clause be read a
Second time.

I welcome the Government’s commitment to bring
forth a consultation on introducing calorie labelling on
alcohol products, for which we have been calling for
some time, but I do not think there is a need to wait for
this to be introduced in order for alcohol products to
display the chief medical officer’s low-risk drinking
guidelines, health warnings, ingredients and nutritional
information, which is what the new clause asks for,
mirroring what clause 127 does for food.

As it stands, there are no legal requirements for
alcohol products to include health warnings, calorie
information or even basic information such as ingredients.
I am aware of the research by the Portman Group,
which says that nearly half choose to do so. However, it
is not quite cutting through. Consumers have a right to
know what they are consuming and the associated risks,
but many people are unaware of the calorie content in
alcohol. About 80% of people are unable to identify the
number of calories in a large glass of wine. Furthermore,
beyond the most obvious risks of drinking alcohol,
many people are unaware of the broader risks. Only a
quarter of people are aware that alcohol is linked to
breast cancer.

Similarly, despite alcohol’s link to worse pregnancy
outcomes and serious lifelong impacts on a baby, one in
three people are unaware that it is safest not to drink
while pregnant, and it is estimated that 41% of women
consume alcohol during pregnancy. That is a serious
matter, and the issue of foetal alcohol spectrum disorder
is not well known enough in this country. Especially in
communities such as mine, I suspect that it has a
profound impact on child development, which I know
we will talk about shortly. My predecessor, Graham
Allen, was a very strong proponent of a national study
into FAS, and I echo his call. I really hope that might be
something the Minister addresses, because it would
have profound outcomes for child development and
some of the care services that we might need in communities
such as mine.

The public have a right to know what is in what they
drink and eat and to make informed choices. I will not
go round the bars snatching bottles of beer or glasses of
wine out of people’s hands—I could not credibly do
that, but I also have not inclination to do that. However,
people should have a free and full understanding of the
impacts of drinking alcohol and make their own judgments
based on that. A recent survey conducted by YouGov
found that 75% of people want the number of units in a
product on the label, 61% want calorie information and
53% want the amount of sugar to be displayed. Again,
this is what people want. Notwithstanding the research
on some of the good things that the industry is doing
voluntarily, which I pointed to earlier, we are still in a
situation whereby that is not happening enough.

The Alcohol Health Alliance did a review of 424
alcohol product labels in London, the south-east and
north-east of England, Wales and Scotland, which revealed
that 71% of labels did not include the chief medical
officer’s low-risk drinking guidelines. More than one
quarter of labels included incorrect or misleading
information that was either out of date or from other
countries, 72% of labels did not list the ingredients and
a majority had no nutritional information. Just 7% of
labels displayed full nutritional information including
calories, which is what we called for.

12.45 pm

Dr Whitford: Many of the labels simply say, “Drink
responsibly”or, “Drink aware”, but, as the hon. Gentleman
is highlighting, the lack of information on labels introduces
quite a complex step of that person having to go and
look up the risk of harm or the unit measures. Yet we
have just been debating the need to have warnings on
cigarettes. Alcohol introduces harm both to the individual
and, if they are heavy drinkers, to those around them,
and therefore we should be taking this seriously. We
have tried to do so in Scotland with measures such as
minimum unit pricing, but information to the consumer
is the first step.

Alex Norris: I am grateful for that intervention. I
would certainly not talk down including the very broad
messages that the hon. Lady mentions; I know that in
an overwhelming number of cases that is available, but,
as she says, that is not enough. People are conscious of
that message and we should keep reinforcing it, but the
jump-off point is, “So what? What am I going to do
differently, or what do I need to understand differently?”
At the moment, we are not helping them in that process.

This new clause, mirroring clause 127, asks the Secretary
of State to introduce secondary legislation to compel
the inclusion of this sort of information on products. It
is a relatively modest ask, but it promotes informed
choice, which in this area would be a very good thing. I
do not think we should miss the opportunity to put it in
the Bill.

Edward Argar: As has been set out, this new clause
would make provision to ensure that alcoholic drinks
display the chief medical officer’s low-risk drinking
guidelines, a warning intended to inform the public of
the danger of alcohol consumption, a warning intended
to inform the public of the danger of alcohol consumption
particularly when pregnant, a warning intended to inform
the public of the direct link between alcohol and cancer,
and a full list of ingredients and nutritional information.

First, let me say that alcohol labelling is an important
part of the UK Government’s overall work on reducing
alcohol harm. We believe that people have a right to
accurate information and clear advice about alcohol
and its health risks to enable them to make informed
choices for themselves about their drinking. However,
we feel that the new clause is unnecessary, because the
Government are about to launch a consultation on
these matters.

As part of our tackling obesity strategy, published in
July last year, the Government committed to consulting
on whether mandatory calorie labelling should be
introduced on all pre-packaged alcohol, as well as alcoholic
drinks sold in the out-of-home sector. The Government
have worked with the alcohol industry to ensure that
labels on pre-packaged alcohol reflect the UK chief
medical officer’s low-risk drinking guidelines, and the
industry has made some progress towards achieving
that.

To make further progress, as part of our public
consultation on alcohol calorie labelling we will also
seek views on whether provision of the chief medical
officer’s low-risk drinking guidelines, which include the
various specific warnings that the hon. Gentleman
mentioned, such as drinking in pregnancy and the
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drink-drive warning, should be mandatory or should
continue on a voluntary basis. Respondents to the
consultation will be able to provide suggestions for
additional labelling requirements that they would like
the Government to consider, such as nutritional information.
As I said, that consultation will be launched shortly.

Clause 127 confers a power on the Secretary of State
in England, and on Ministers in the devolved
Administrations in Scotland and Wales, to make
improvements to and amend or repeal articles of European
Union Regulation 1169/2011. This EU regulation currently
prohibits mandatory calorie labelling on pre-packaged
alcohol that is 1.2% alcohol by volume and above. The
passage of this legislation will therefore enable Governments
to introduce changes such as mandatory calorie labelling
on pre-packaged alcohol labels through regulations.

If a decision is made to mandate those labelling
requirements following the consultation, the Bill will
support the Government in being able to make the
necessary changes through a new power in the Food
Safety Act 1990. Consistent with the Government’s
obligation to consult on matters concerning food law,
before any regulations are made, a consultation with
interested stakeholders must take place. Therefore, as
there is a statutory duty to consult on introducing
mandatory labelling requirements and as work on improving
alcohol labelling is under way, we do not believe that a
separate clause in the Bill is necessary at this time. I
encourage the shadow Minister to be reassured by what
I have said and to consider not pressing his new clause
to a vote.

Alex Norris: I am grateful to the Minister for his
response. Any measure, as with that in the new clause
moved by my hon. Friend the Member for City of
Durham, again relies on us waiting for consultation. It
feels like an awful lot of consultation, which is of course
an important part of doing the process right, but we
should never confuse it with action. We have spent an
awful lot of time in this space, and it feels as if there is a
danger that we are into soft-pedalling territory, rather
than action territory. Nevertheless, I heard what the
Minister said, that it is an active process, so on that
basis I will not press for a Division. We will reflect on
the issue on the Labour Benches but, widely among
those interested in the area, there is a growing sense of
impatience. I hope that us giving the Minister and the
Government space to continue the process is not confused
with us being content that we are going quickly enough—I
feel strongly that we are not. I beg to ask leave to
withdraw the motion.

Clause, by leave, withdrawn.

New Clause 43

ANNUAL REPORT ON ALCOHOL TREATMENT SERVICES:
ASSESSMENT OF OUTCOMES

“(1) The Secretary of State must lay before each House of
Parliament at the start of each financial year a report on—

(a) the ways in which alcohol treatment providers have
been supported in tackling excess mortality, alcohol
related hospital admissions, and the burden of
disease resulting from alcohol consumption, and

(b) the number of people identified as requiring support
who are receiving treatment.

(2) Alongside the publication of the report, the Secretary of
State must publish an assessment of the impact of the level of
funding for alcohol treatment providers on their ability to deliver
a high-quality service that enables patient choice.”—(Alex
Norris.)

This new clause would require the Secretary of State for Health and
Social Care to make an annual statement on how the funding received
by alcohol treatment providers has supported their work to improve
treatment and reduce harm.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

The new clause would put a duty on the Secretary of
State to make an annual statement on the spend on, and
impact of, alcohol treatment services. Each day in the
UK, 70 people die of alcohol-related causes. Alcohol is
linked to 200 different diseases and injuries and costs
the NHS £3.5 billion each year. Good alcohol treatment
is essential to support those with alcohol dependence
towards recovery. That is important for individuals and
for the collective, because it reduces emergency services
call-outs, unnecessary hospital admissions and avoidable
deaths.

Despite the importance of treatment, even going into
the pandemic, only one in five dependent drinkers were
believed to be in treatment—that is 80% lacking healthcare.
The incomprehensible and frustrating picture in this
country in recent years, between 2016 and 2018, is that
more than two thirds of local authorities in England cut
their alcohol-treatment budgets, and in 17 of them
those cuts were greater than 50%.

Having been a local councillor in that period, responsible
for public health in my community, I know that no
colleague did that because they thought it was the right
thing to do for their community; they did it because the
public health grant in this country has been run down
over the past decade, which has been an absolute tragedy.
Those are the sorts of services that we have lost.

A very visible example comes from St Mungo’s—we
all know its wonderful work—which estimates that
funding cuts have meant that 12,000 fewer rough sleepers
accessed support in 2018-19 than would have done had
funding remained at 2010 levels. The covid pandemic
has only worsened the situation, leading to significant
and sustained increases in the rate of unplanned admissions
for alcoholic liver disease. This issue is very important
now, in the very immediate term. We need to act.

Owing to resource cuts, however, many alcohol treatment
providers have been forced to reduce their offer. A lack
of outreach resources leads to people with some of the most
complex needs missing out on support, while the reduction
in capacity means that many of those at the lower levels,
where an earlier intervention would be very impactful,
miss out as well. Those with greater dependency are not
getting specialised treatment or, in some cases, are not
getting any treatment at all.

I strongly believe that the Bill needs to address the
importance of alcohol treatment in terms of its funding
and impact. Requiring the Secretary of State to report
to Parliament on the ways in which alcohol treatment
services have been supported and funded, and on the
number of people requiring treatment and how that
need is being met, will keep the issue at the forefront.

The Government’s own alcohol strategy states that
alcohol treatment services
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“offer the most immediate opportunity to reduce alcohol-related
admissions and to reduce NHS costs.”

We also know that for every £1 invested in alcohol
treatment £3 is yielded in return, rising to £26 over
10 years. Recovery also yields powerful dividends for
families and communities affected by addiction, but at
the moment we are going the wrong way in terms of our
commitment to this issue. What I am asking for in the
new clause, and I think it is a relatively modest ask, is
for the Secretary of State to have on an annual basis an
honest and candid assessment of the situation in this
country, and then to account for the activity that is
being taken to meet the need. It would be a very
powerful statement that the Secretary of State and the
Department have a grip of the issue and are committed
to it, so I hope to find the Minister in listening mode.

Edward Argar: As ever, I am grateful to the shadow
Minister for his exposition of the new clause, which
would introduce a duty on the Secretary of State for
Health and Social Care to publish an annual statement
on how the funding received by alcohol treatment providers
has supported their work to improve treatment and
reduce harm. It would also introduce a duty on the
Secretary of State to publish an assessment of the
impact of the level of funding for alcohol treatment
providers on their ability to deliver a high-quality service
that enables patient choice. I join the shadow Minister
in paying tribute to St Mungo’s for the work that it
does, which I think we would all recognise across the
House.

We do not think that a new reporting requirement
introduced by the new clause is necessary as significant
work is already under way in this area. Outcomes for
local authority-funded alcohol treatment services are
already published via the Office for Health Improvement
and Disparities’ national drug treatment monitoring
system. They are monthly and quarterly reports provided
at a local authority level, and annual reports at a
national level. The Office for Health Improvement and
Disparities also publishes annual data on estimated
numbers of alcohol dependent adults in each local
authority in England. Health commissioners can use
that resource to estimate the number of adults in their
area who need specialist treatment, supporting them to
appropriately plan and improve alcohol treatment services.

The Office for Health Improvement and Disparities
provides a number of data tools to support local areas
to compare their performance against that of other
areas, and against national performance. Those tools

include the public health outcomes framework, local
alcohol profiles for England, and the spend and outcomes
tool. With respect to spending, local authorities are
currently required to report on their spend on alcohol
harm prevention and alcohol treatment on an annual
basis to the Department for Levelling Up, Housing and
Communities. Part 2 of Dame Carol Black’s independent
review of drugs was published in July 2021 and the
Government, in their initial response, published on
27 July 2021, agreed to carry forward its recommendations
and publish a new drugs strategy later this year.

The review recommended increased transparency and
accountability from local authorities on how funding is
spent. Although the subject of the review was drugs, the
implementation of that recommendation will apply to
both drug and alcohol treatment through mechanisms
such as an improved commissioning standard, which is
currently in development. I therefore encourage the
shadow Minister not to press the new clause to a
Division.

Alex Norris: I cannot quite accept that answer from
the Minister. I understand the significant work that he
talks about, and the different places where data is
available. Those things tell us what is going on; they do
not tell us why, and what we intend to do about it as a
country. As a result, I do not think that is delivering for
us, and we see that in the very difficult outcomes. On
that basis, I am afraid I will have to press the new clause
to a Division.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 8.

Division No. 43]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve
Gideon, Jo
Higginbotham, Antony
Robinson, Mary

Question accordingly negatived.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

1 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 28 October 2021

(Afternoon)

[JULIE ELLIOTT in the Chair]

Health and Care Bill

New Clause 44

DIRECTORS OF PUBLIC HEALTH

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 73A, insert the following section—

‘73AA Powers and duties of directors of public health

A director of public health appointed under section 73A—

(a) is an officer of the local authority and has
responsibility for its public health functions;

(b) must be an NHS consultant in public health
responsible for giving independent professional
public health advice and for promoting public debate
on health matters;

(c) is a corporation sole and NHS body for working with
others to initiate measures to improve the health of
the people;

(d) is an officer of the Crown responsible for such
functions as the Secretary of State may specify;

(e) as an officer of the Crown has power to draw
the attention of the Chief Medical Officer and the
Attorney General to events within the area of the
local authority creating circumstances in which it
might be appropriate to bring proceedings in the
name of the Crown for public health purposes;

(f) is an officer of the National Health Service responsible
for promoting the provision of services which are
outcome-focused, are provided following a proper
needs assessment and pay attention to the promotion
of health and the prevention of illness;

(g) as an officer of the NHS, has power either personally
(in the case of a body which primarily serves the
population of the local authority which appointed
the DPH) or through joint arrangements with other
Directors of Public Health (in the case of a body
which primarily serves the population of several local
authorities) or through a collective arrangement
established by the Chief Medical Officer (in the case
of a body with a national remit) to appoint, or
approve arrangements for the body to appoint, a
consultant in public health to serve on the governing
body of any NHS body, any NHS Foundation Trust,
any of the bodies established under this Act or any of
the bodies established under the Health & Social
Care Act 2012. For the avoidance of doubt the
consultant so appointed may be, but need not be, the
Director of Public Health personally;

(h) must be contractually required, subject to law, to carry
out the functions in paragraphs (b), (c), (e), (f), and
(g) as an independent health professional treating
a population as a patient and pursuing the
improvement of its health and must be contractually
entitled not to be subject to any detriment by the
local authority or by the Crown for so doing.’”—
(Alex Norris.)

This new clause would clarify the roles, powers and duties of directors
of public health and put them on a statutory footing.

2 pm

Brought up, and read the First time.

Alex Norris (Nottingham North) (Lab/Co-op): I beg
to move, That the clause be read a Second time.

It is a pleasure to resume our consideration with you
in the Chair, Ms Elliott. The new clause is in my name
and those of my colleagues. If we think about the
pandemic and the last 18 months, we will have various
views on all sorts of things that have gone on during
that period, but I think that one thing that we would be
of one mind on is how well our nation’s directors of
public health have performed in this crisis. They have
been incredible, pulling together the local response and
bringing to bear their unique combination of training,
relationships and local soft power in order to ensure
that the local approaches to dealing with the pandemic
in aid of the community have been strong ones. I think
we would all say that they have done absolutely superbly.

The new clause seeks to codify a little more formally
the place of directors of public health in the system. As
we are authoring a new system in the Bill, this is no bad
time to do that. The purpose of the new clause is to
clarify the roles, powers and duties of directors of
public health and to put them on a statutory footing.
Whatever structures DPHs sit within, their major role—the
reason why as a country we need them and why we
invest in them as we do—is that they act as an independent
advocate for the health of the population, for system
leadership and for the improvement of the system for
the population. They are already responsible within
their area for a broad range of things, such as measurable
health improvement, health protection, public health
input, planning, commissioning, reducing inequalities
and more. There is a strong reason to put them on a
statutory footing. They of course provide an independent
advisory function for a wide range of organisations,
including the NHS. My local DPH is very good indeed.
She often reminds colleagues that she is the system’s
DPH rather than just the local authority’s. She may well
be hosted by the local authority, but her remit goes
much broader, and that is a very good thing. Putting
DPHs on a statutory footing would recognise the system
leadership role that they have.

The new clause would use a corporation sole model
to ensure that directors of public health have scope for
independent action; it would ensure that special
arrangements are made for them, as officers of the
Crown, to bring certain things to the attention of the
Attorney General and the chief medical officer, and to
ensure public health representation on NHS managing,
regulating or commissioning bodies where necessary;
and it would guarantee their professional independence
in these wider functions. In the vast majority of cases
across the country, most of these functions and roles
are operating very well indeed, but the new clause
would give statutory underpinning to that.

Together, these changes would allow DPHs to have
influence across the entire place that they work for and
across all policy areas, including budgetary and allocative
decisions, and ensure that they have a chance to play
their part across all decisions being made in the local
community that impact on public health. This proposal
would hardwire links between DPHs and the NHS
public health workforce who enact public health policy.
For place-based officials, having strong links with local
and regional NHS employees is not only a benefit but a
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necessity. It would help to strengthen our response to
health inequalities and hence the prevention of ill
health—we have spoken at length about that during
these proceedings—as well as enhancing relationships
for emergencies, which we have seen in recent months.

Where this is done best, it is a strong model. I know
that some directors of public health have consultants
within their local NHS trust. That is something that the
Association of Directors of Public Health is very keen
on. If the Bill and the direction of travel are about an
integrated system, those kinds of integrators are a very
good model of doing that.

These are critical roles. We have seen that in challenging
times, but in more general times, as we push on in order
to have a healthcare system that is more preventive, that
closes inequality gaps and which delivers excellent services
to our population, directors of public health will be
really key players in it, so I hope that this attempt to put
them on a slightly stronger and more consistent footing
will be welcome.

The Minister for Health (Edward Argar): It is a pleasure
to see you in the Chair once again, Ms Elliott.

My understanding, in the light of what the shadow
Minister has said, is that one of the underlying aims of
the new clause is to ensure that the public’s health is at
the fore as we reform the health and care system. I have
the utmost sympathy with that an aim

The Government recognise the importance of a robust
public health system that works to improve the health
and wellbeing of the nation and to prevent disease. That
is why we have taken decisive steps to reshape our
national public health bodies so that we are well equipped
to face future challenges. Furthermore, we agree that
directors of public health and their teams should have a
crucial role at the heart of the new system.

The shadow Minister is absolutely right to say that
although directors of public health are hosted by local
authorities, they represent the whole system, and we
owe them a debt of gratitude. In our past lives, he and I
would have worked with DPHs in our local authority
contexts, and of course, as Members of Parliament, we
have all seen what our local DPHs have had to do over
the past year and a half. I suspect that Members who
did not know their local DPH have probably got to
know them and their work in the community a lot
better, which is no bad thing.

This fits naturally with the strategic emphasis on
population health that we expect of integrated care
systems. Both the Department of Health and Social
Care and NHS England have set out in published policy
and guidance documents our expectation of directors
of public health having an “official role” in integrated
care systems. Officials in the Department are working
closely with the Association of Directors of Public
Health and others to help describe further the place of
these roles, the outcomes that we hope collectively to
achieve, and the ways in which they can best add value
to the system’s impact on health overall.

Although we entirely understand the motivation behind
the new clause, I am not sure that it is strictly necessary.
It seeks to clarify the roles, powers and duties of DPHs,
but their roles and responsibilities are already clearly
and accurately set out in legislation and current guidance.
The requirement for the recruitment to the role of

director of public health, for example, is already clear
on professional qualifications, and the registration and
regulation requirements are clearly laid out. The new
clause may have the effect of reducing the flexibility of
the post, although I am sure that the shadow Minister
would say that that concern is unfounded.

Furthermore, the current system already provides
independence and influence for directors of public health,
and that is strengthened by several provisions in the
Bill, which includes, for instance, a duty on ICBs to seek
advice from persons with the appropriate expertise on
prevention and public health, including directors of
public health, complementing the existing duty, in the
section 6C regulations of the National Health Service
Act 2006, for local authorities to provide the NHS with
public health advice.

Additionally, we do not believe it necessary to make
directors of public health officers of the NHS, as the
Bill already provides opportunities for DPHs to link
into and influence NHS bodies in their current guise.
Integrated care partnerships, for instance, must develop
an integrated care strategy to which integrated care
boards must have regard in drawing up their commissioning
plans. The intended result is to create a plan to meet the
health—including public health—and social care needs
of the population within their defined geography. That
will provide directors of public health with the opportunity
to influence NHS commissioning plans to meet wider
public health aims.

It is also possible that the new clause would create a
number of undesirable consequences—I suspect that
the shadow Minister will allay some of those fears in his
response. Rather than bringing clarity, the new clause
could create confusion and complexity in a system that
is already functioning effectively with a clear understanding
of the role and how it operates.

The new clause would put a host of prescriptive new
requirements on DPHs, including a requirement for
them to be officers of the NHS, NHS consultants in
public health, and officers of the Crown, while retaining
independence of thought and action.

While we certainly understand the motivation of
wanting to knit together the system through an individual
post, that approach would add a layer of complexity. I
believe that it would be challenging for an individual
holding that office to seek to balance those complex
responsibilities, accountabilities and potentially competing
priorities within various organisations. That would also
complicate the lines of accountability

My concern is that the new clause is overly prescriptive
about the status and nature of the role, which would go
against the overall aims of the Bill in terms of
permissiveness. Although we hope and expect that directors
of public health will act as a nexus for bringing coherence
to the local system’s focus on population health, we are
not convinced that this level of prescription over
permissiveness is appropriate. That reflects a thread of
the debate throughout the passage of the legislation on
where the appropriate balance should be struck.

Proposed new paragraphs (e) and (h) would weaken
the ties that directors of public health have with local
authorities. Since the 2012 reforms, there has been
widespread consensus that local authorities are best
equipped to deal with a wider range of public health
matters for their population’s needs. In that context, I
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pay tribute to local authorities for their role in tackling
the pandemic, including those in elected roles. If I recall
correctly, the wife and partner of the shadow Minister,
the hon. Member for Ellesmere Port and Neston, is
active as an elected councillor in a local authority.
Many Members of this House will have served in that
role, too, and will recognise what local authority councillors
and officers do in that space.

From their home in local government, DPHs have
been able to maintain an independent mindset while
playing a critical role in improving and protecting the
public’s health. Although it may well evolve in future,
that system is working, and we have a strong and solid
base that is understood by all system players. I therefore
encourage the shadow Minister to continue to work
with me and others to make that system work, rather
than seeking to press the new clause to a Division.

Alex Norris: I certainly did not intend to add complexity;
I was hoping for clarity and consistency. Nevertheless,
as the Minister says, those roles are currently functioning
effectively, so I will not divide the Committee.

I would say to the Minister and his colleagues, however,
that we need a real watching brief on this matter,
because assuming that the Bill continues its onward
journey and establishes those ICS footprints, there will
be a range of different outcomes and organisational
cultures. The stronger systems will be those in which the
DPHs are at the heart of insight and decision making,
and the reverse will be a defining characteristic in
systems that are not as good. I certainly hope that we
consider the Care Quality Commission reviews that
were included in an earlier new clause, and any sector-led
improvement, as well as the work those systems do to
reflect on what they do and do not do well.

One of the criteria for both streams of improvement
ought to be what the DPH does, how central they are,
and how sighted they are on decision making. As I have
said, in good systems that will be good, and in weak
systems it will be weak. Those criteria would be a
bellwether of how good the local ICS footprint is. I beg
to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 45

DUTY ON INTEGRATED CARE BOARDS TO HAVE REGARD

TO NET ZERO COMMITMENT

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 14Z43 (inserted by section 19 of this Act)
insert—

“14Z43 Duty to have regard to net zero commitment

When procuring or commissioning goods and services on
behalf of the NHS, integrated care boards must have regard to
NHS England’s commitment to reach net zero by 2040.””—
(Justin Madders.)

This new clause would place a duty on integrated care boards to have
regard to NHS England’s commitment to reach net zero by 2040.

Brought up, and read the First time.

Justin Madders (Ellesmere Port and Neston) (Lab): I
beg to move, That the clause be read a Second time.

It is a pleasure to see you in the Chair, Ms Elliott. I
will be brief in speaking to the new clause. What we are
seeking to achieve is pretty clear: for integrated care
boards procuring or commissioning goods and services
on behalf of the NHS to have regard to NHS England’s
commitment to reaching net zero by 2040.

We can assume that the Government fully support
the commitment made by NHS England. We were all
transfixed by the goings-on in Committee yesterday, so
we may have missed the part in the Chancellor’s statement
about investment in net zero and in the NHS, but
perhaps the Minister will say a little more on that. I
suspect that although he will accept that ICBs should
have regard to the overall commitment, he will say that
the new clause is unnecessary as NHS England already
has a commitment that will percolate down to ICBs. We
would say that NHS England can achieve that target
only by working through ICBs, which will, of course,
have the ability to commission more than £100 billion-worth
of services.

We may end up yet again in the realms of the permissive
versus prescriptive debate, but the power of public
sector procurement is a massive issue, and there is no
bigger part of the public sector than the NHS, which is
the responsibility of the Minister’s Department. We
should be very much on the front foot in using that to
deliver the commitment to net zero.

Of course, we have yet to see what will replace the
public contracts regulations in Government procurement
as a whole. It is hoped that the same commitment to
green issues will be in the mix somewhere, but until we
know what that looks like, the new clause presents an
opportunity to enshrine in law a commitment that I
think most if not all Members want to see delivered.

2.15 pm

Edward Argar: There is no doubt that the climate
emergency is also a health emergency. Climate change
threatens the foundations of good health, with direct
and immediate consequences for our patients, the public
and the NHS.

The NHS accounts for around 4% to 5% of UK
emissions, and the hon. Member for Ellesmere Port and
Neston is right to highlight the critical role the NHS has
to play in achieving net zero. Although I have some
sympathy with the intention of the new clause, I remind
the Committee of the commitment. The commitment
to be net zero by 2040 applies only to NHS direct
emissions, such as those from building energy and does
not apply to supply chain emissions that are the target
of the new clause. While ICBs should and will consider
the environmental impact of their procurement, that
consideration must go wider than the commitment made
by NHS England to net zero direct NHS emissions.

To support that work, NHS England is already leading
the way on the agenda through a dedicated programme
of work, which includes ambitious targets for achieving
net zero for the NHS carbon footprint plus by 2045 and
for its direct emissions by 2040. We fully welcome and
endorse those ambitions. As part of that programme of
work, under the 2021-22 NHS standard contract, every
trust is expected to have a green plan. As NHS England
has made clear in its guidance on green plans, published
in June 2021:
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“Every trust and every ICS is expected to have a Green Plan
approved by that organisation’s board or governing body. For
trusts, these should be finalised and submitted to ICSs by 14
January 2022. Each ICS is then asked to develop a consolidated
system-wide Green Plan by 31 March 2022, to be peer reviewed
regionally and subsequently published.”

On the question of procurement, the NHS is already
publicly committed to purchasing only from suppliers
who are aligned with its net zero ambitions by 2030.
Earlier this year, NHS England set its road map giving
further details on the expectations of suppliers to 2030.
That work is supported by a broad range of additional
action on NHS net zero. NHS England will publish the
world’s first net zero health building standard; it will
apply to all projects being taken forward through the
Government’s new hospital programme, which will see
48 new hospitals built across England by 2030—I can
almost see the slightly cynical smile through the hon.
Gentleman’s mask.

I know the shadow Minister will argue that the new
clause would give impetus to the NHS to move towards
net zero in the work it is already doing. I am afraid I am
not convinced that it is necessary, given the substantial
work already under way. The NHS is already showing
its commitment, backed up by clear plans.

Justin Madders: I wonder whether the Minister’s
nickname in the Department is Steady Eddie, given his
consistent responses to many of my new clauses and
amendments—consistent, but not always correct. It is
very important that the commitment is delivered. We
are clearly going to have a disagreement about the best
legislative framework in which to do that, but I am not
going to push this to a vote. It is clearly an issue that all
Members are very keen to see delivered.

I am sure that we will debate the new build programme
on a number of other occasions—we may get beyond
how many new hospitals it is and on to some of the
wider issues. It is a matter we will come back to on a
number of occasions.

I beg to ask leave to withdraw the clause.
Clause, by leave, withdrawn.

New Clause 46

EXCLUSION OF NHS BODIES FROM ABILITY TO

WITHHOLD INFORMATION REQUESTED UNDER THE

FREEDOM OF INFORMATION ACT 2000 ON

COMMERCIAL GROUNDS

“(1) Section 43 of the Freedom of Information Act 2000 is
amended as follows.

(2) After subsection (3), insert—

‘(4) Subsection (2) does not apply to information held by NHS
England, integrated care boards, NHS Trusts and NHS
Foundation Trusts except to the extent that subsection (5)
applies.

(5) Subsection (2) applies to information held by NHS
England, integrated care trusts, NHS Trusts and NHS
Foundation Trusts relating to another organisation if disclosure
of the information would in the opinion of the organisation pose
a real and significant risk to the commercial interests of that
organisation.’” —(Justin Madders.)

This new clause would prevent NHS bodies from withholding
information on commercial grounds unless the information related to
another organisation and that organisation considered that its
disclosure would pose a real and significant risk to the commercial
interests of that organisation.

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

New clause 46 would amend the Freedom of Information
Act 2000. It is a recognition that, as a result of the move
to integrated care systems, the whole concept of the
NHS being run as individual businesses really ought to
go. We have already pointed out in our discussions the
apparently contradictory duties placed on NHS bodies
in this regard. Some consider themselves as quasi businesses
and refuse to disclose their business plans or provide
information about their business dealings under the
Freedom of Information Act. That makes it difficult for
staff to understand the precise nature of proposals. I
will come to some examples of that later. I have to say
that they take their lead from the Government a bit in
that respect. As we are no longer in the era of markets
and competition, and NHS bodies no longer have to
compete with one another, commissioners really do not
need to enter into complicated contractual arrangements.
So there is not really the need for them to cite commercial
confidentiality as a reason not to comply with FOI
inquiries. The interests of trusts, the public and patients
should be aligned. They should not be subservient to
wider commercial interests.

The Minister may say that this is not an issue, that the
NHS is already open and transparent and that everything
is sweetness and light in the garden. It certainly should
be, but we think there are occasions when that has
proven not to be the case. It might also be argued that
NHS trusts and foundation trusts have to have some
protection from FOI requests so that they can conduct
their affairs properly when they are properly engaged in
commercial activities such as procurement. That might
well be the case, but we can illustrate from the experience
of trade union colleagues, especially in the case of
contracts for clinical services placed with private providers
in the outsourcing of facilities to subcos, that the reality
is somewhat different. We often hear that the staff
representatives hear that the trust they work for is
considering outsourcing some service. Of course, these
are the staff who carry out that particular work. Rumours
and leaks slip out before there have been any discussions
with trade unions, but the trust has already made the
decision to outsource and starts talks on TUPE transfers
before any real dialogue has taken place.

There is a great deal wrong with that approach, given
the requirements that we have talked about previously
with regard to the NHS constitution. The point here is
that, where management have refused to discuss anything
other than the results of a decision that they have
already made, staff and trade unions often have to
resort to FOI to get answers to the questions they are
asking. They put in their FOI request relating to how
the trust has made its decision to outsource the service.
Then they get the reply, “We’re not going to tell you,
because it is commercially confidential.” I think the fear
of trusts is not that a commercial interest is endangered
but that its reputation is going to be damaged. They are
not confident about negotiations with staff representatives
and know that the cases that they have built are painfully
weak and will not stand up to rigorous external
examination.

Staff, understandably, are anxious and curious because
they know that their terms and conditions are often
tucked away in the business case under the heading
“Savings”, which is where the debate really ought to be.
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That is why we never get to the truth of these things. So
it is not really an issue of commercial confidentiality. It
is about refusing to be open and transparent about the
true intentions. This has been well documented with the
subco sagas. In around 20 cases, trusts had decided to
form subcos to deliver facilities management services.
We could look at all the tax implications of that and the
ducking and diving that follows, but we are not going to
do that. We need to point out that in those cases the
subcos are fully owned by the parent trust. There is no
intention for them to procure anything, because that is
what forming the subco delivers. There is no information
or collection of details on bids from other organisations.
There is no commercial competition aspect to this at all.
In many cases, trusts are asked by the staff to provide
the business case for going down the subco road and the
answer they get back is, “Well, we are not giving you
that because it is commercially confidential.” The trusts
may have at least pretended to look at options, and even
scored them, to arrive at the decision they have already
made, but why is that process secret? Who would receive
a commercial advantage from seeing that information?
The trusts might argue that disclosure of the financial
case might give the bidders information that they could
exploit, but if there is a proper competitive tendering
process, that should not be an issue at all. Even if it
were, the recourse is to redact the numbers in the one or
two places where they are most sensitive. The rest of the
business case ought to be disclosed, but that is not what
happens.

Let us assume for a moment that the trust has made a
strong case, as it will have to do under the new provider
selection regime. Will the new regime set out disclosure
requirements in respect of business cases and so on?
Looking at what NHS trusts do, are they actually put at
a disadvantage by having to disclose their business case?
We know what will be in those business cases, as the
Treasury sets out guidance as to what is required, and
most of the cases are about a rationale for change. That
should not be a secret, and the old Office for Government
Commerce set out guidance that covered how FOI
requests were to be dealt with during the various stages
of a public procurement. That guidance said clearly
that business cases can and should be disclosed.

I will briefly address the wider issue of FOI requests.
As the Minister may or may not be aware, I am a
regular submitter of FOIs to his Department—indeed,
all Government Departments and the wider NHS—and
I have to say that over the past few years I have been
more disappointed than delighted by the responses I
have received. Many are rejected for a variety of reasons.
It seems I am not alone in that respect: only this week,
openDemocracy issued a new report on FOIs, called
“Access Denied”, so I think we can all guess what they
found. I will run through a few highlights from that
report anyway: it said that 2020 was the “worst year on
record” for FOI transparency. The Government exploit
legal loopholes to deny access to information and, most
controversially, the clearing house that openDemocracy
reported on last year does not simply advise Departments
on their responses, but plays a much more hands-on
role, which includes drafting responses to FOI requests.
I do not think that is because they want to help Departments
to be as transparent as possible, but because they want
to help them to avoid revealing the truth. Transparency

and a commitment to the principles of freedom of
information start at the top with the Department, and it
should be leading on this subject.

On a slightly more positive note, there are better
examples. There are trusts that work with their staff
and even with the wider public and patients. They have
open discussions. They do not hide their case; they
make their case. If they have to engage in a tender
process, they involve staff in specifications, options
appraisals and questions to bidders at every stage of the
process. If they can do it, why can’t every trust do it?
The answer is that trusts can wriggle out of their
obligations by using these loopholes in the Freedom of
Information Act request procedure, and nobody is able
to challenge that. It is time that changed, which is why I
ask the Minister to support this new clause.

Karin Smyth (Bristol South) (Lab): It is a pleasure to
see you in the Chair, Ms Elliott. I rise briefly to support
my hon. Friend and echo everything he has said. I have
spent a great deal of my time in this place looking at the
issue of wholly owned companies, trying to stop them
from happening and questioning why they are happening.
I think I remember sitting opposite the Minister in an
Adjournment debate talking about the excitement of
VAT rules and tax exemptions, a subject that is beyond
the individual ken of most of us, but once we dig into it
we find that the mixed messages the Government gave
were not very helpful, and that underlying this problem
is the culture of secrecy.

We have alluded to why this is so important: we need
the openness provided by agenda meetings and locally
accountable people—people we can actually talk to
about our health services—and setting that culture from
the top is really important. Ultimately, this is about
patient safety, because once we have a culture in which
there is a presumption of denying information and
having to jump through hoops to get it, that permeates
the entire organisation. That, sadly, is why we continue
to revisit problems with patient safety. This issue is
therefore really important, and I hope the Minister will
look favourably on the new clause.

2.30 pm

Edward Argar: I can reassure the shadow Minister,
the hon. Member for Ellesmere Port and Neston, that I
am not aware of how many FOIs he tables, which is
possibly as it should be; it suggests that they are handled
in the appropriate way by officials, and not by me. I am
sure he keeps officials busy with those requests.

I think we can all agree that transparency and openness
are of key importance but—this is where the hon.
Gentleman and I may diverge slightly in our views—it is
also vital that genuinely commercially sensitive information
is adequately protected. Section 43 of the Freedom of
Information Act recognises the balance that needs to be
struck. It exempts from disclosure any information that
would, or would be likely to, prejudice the commercial
interests of any person, including the public authority
holding the information. It is, however, as he will be
aware, a qualified exemption. Merely identifying that
the information is commercially sensitive is not enough.
The public authority holding the information must
weigh up the “genuine public interest” arguments in
favour of and against disclosure.
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I remind the Committee that there is a robust system
in place for testing such decisions. We have an independent
commissioner who can scrutinise the decisions, who has
the right to see the information in question and who is
more than capable of challenging public authorities
where he believes that disclosure is in the public interest.
Beyond that, of course, those requesting the information
have a right of appeal to the tribunal.

There genuinely needs to be a level playing field
between public and private contractors, but the new
clause would, I fear, place NHS bodies at a disadvantage
in some commercial negotiations. It could mean that
the NHS was not able to protect its commercially
sensitive information, whereas other parties could. I
struggle to see how an uneven playing field would
benefit the general public and protect taxpayers’ money.
I fear that the new clause would also place a significant
additional burden on NHS bodies at a time of real
strain and, as I have highlighted, there are already
remedies in place that meet its stated aim.

I am also concerned about the power the new clause
could place in the hands of those conducting commercial
negotiations with the NHS. It would be for them, not
the public authority, to decide if and when the release of
information would pose a real and significant threat. It
is difficult to see how the opinion of the organisation
could be tested or challenged through the usual route of
appeal, as they would not be a public authority within
the scope of the Act. The Information Commissioner’s
Office would be assessing an NHS body on the basis of
judgments reached by a third party. I also point out that

“pose a real and significant risk”

is not a test used elsewhere in the Freedom of Information
Act, and so could be open to novel interpretation by the
originator of the material. For those reasons, I do not
think that the new clause would achieve in a fair way
what the hon. Gentleman seeks.

Justin Madders: I am relieved to hear that the Minister
is not personally dealing with my FOI requests. I know
he is very busy dealing with all the foundation trust
applications in his in-tray. He made some fair points
about ways in which the new clause might cause unintended
consequences, but we wanted to put on record our
concern about the way the Freedom of Information Act
has been used by some trusts to avoid proper scrutiny.
As my hon. Friend the Member for Bristol South said,
this is unfortunately part of a pattern in patient safety
issues, and that is obviously something we have discussed
in this Committee. I will not put the new clause to a
vote, and I beg to ask leave to withdraw it.

Clause, by leave, withdrawn.

New Clause 49

PROTECTION OF THE TITLE OF “NURSE”

“(1) A person may not practise or carry on business under any
name, style or title containing the word “nurse” unless that
person is registered with the Nursing and Midwifery Council and
entered in sub part 1 or 2 of the register as a Registered Nurse or
in the specialist community public health nursing part of the
register.

(2) Subsection (1) does not prevent any use of the designation
‘veterinary nurse’, ‘dental nurse’ (for which see section 36K of
the Dentists Act 1984) or ‘nursery nurse’.

(3) A person who contravenes subsection (1) is guilty of an
offence and liable on summary conviction to a fine not exceeding
level four on the standard scale.”—(Justin Madders.)

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

This is another Ronseal new clause: it does exactly
what it says on the tin—it seeks to create legal protection
for the use of the title “nurse”. The title “registered
nurse” is protected, but “nurse” is not, meaning that,
legally, anyone can call themselves a nurse. Under current
legislation, people could operate under that title even if
they had no nursing qualifications or experience, or had
been struck off. To protect the public, the title should be
limited to those, such as registered nurses and dental
nurses, who are registered with professional regulators.
That would put it on a level with other titles, such as
paramedic and physiotherapist, which are limited to
those on professional registers.

The issue of the title of nurse not being protected in
law has long caused concern to the profession. There
are many examples where the title has been abused. We
have seen people campaigning for election calling themselves
nurses when they were not—I appreciate that that is
outside the Minister’s responsibility, but it shows the
power of the title, its significance and the risk we are
trying to deal with through this new clause.

Earlier this month, an anti-vaccination campaigner
who denies the existence of covid-19 told Nursing Times
that she planned to continue to call herself a nurse
despite having been struck off by the Nursing and
Midwifery Council for putting the public at risk of
harm. Professor Judith Ellis, chair of the Tropical Health
and Education Trust and former interim chair of the
NMC, has campaigned for years for protection of the
nurse title, and we commend her for her work. She said:

“It is totally unacceptable that when someone in the UK
describes themselves as a ‘nurse’, the patient or their relatives have
no way of knowing, or indeed checking, if that individual has the
knowledge or skills to safely care for them or their loved ones. The
title ‘nurse’ needs to be protected.”

Nursing is the most trusted profession in the UK, yet
someone ill or vulnerable could trust a person calling
themselves a nurse and that person might be nothing of
the sort. NHS England’s chief nursing officer, Ruth
May, has committed her support to protect the title of
nurse in UK law. She said:

“The protection of a professional title provides assurance that
someone using that title is competent and safe to practise”,

adding that she is

“committed to doing all we can to strengthen protection of the
public.”

I welcome anything the Minister can say about this
issue; I do not know whether the Department is considering
it, but I have heard rumours that it might be. We have
talked on a number of occasions about patient safety,
transparency and openness, and this measure would be
entirely consistent with those aims. Can the Minister
give us some comfort or confidence that we might be
able to make some progress on this important issue?

Dr Philippa Whitford (Central Ayrshire) (SNP): I rise
to support what the shadow Minister said. It has indeed
been an area of contention for many years not only that
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nurses who have been struck off can use the title but
that the title is used loosely. We touched on the same
issue when we talked about regulation and about aesthetic
procedures: when these titles of doctor, and particularly
nurse, are used the public have a perception of what
that means. They assume it means a registered and
regulated practitioner, and therefore the patient is given
far too high a degree of trust in the person simply from
the use of that title. It should be a protected title.

Edward Argar: As has been set out, the new clause
would protect the title of nurse by making it an offence
for a person to use that title unless they were registered
with the Nursing and Midwifery Council. I entirely
understand the intention behind that; as the shadow
Minister and the SNP spokesperson have set out, a title
such as that comes at any time, but particularly after the
past year and a half, with an expectation of the
qualifications and duty of care that sit behind it, and
brings with it trust. Therefore, it is extremely important
that that trust is not in any way abused. I am sympathetic
to the intent behind the new clause; I know it is something
my constituency neighbour the shadow Secretary of
State, the right hon. Member for Leicester South (Jonathan
Ashworth), has also spoken about in recent weeks.

The title of registered nurse is protected in law but, as
the hon. Member for Ellesmere Port and Neston rightly
says, the title of nurse itself is not, given its use across
multiple professions, including dental nurses, school
nurses, veterinary nurses and so on. As the interim chief
nursing officer for Scotland has pointed out, the impact
of any change on other groups currently using the title
of nurse outside healthcare settings would need to be
carefully considered. Quite rightly, the interim CNO
said that there is an issue, but it needs to be carefully
considered and calibrated.

I am sympathetic to the principle that protection of
the title of nurse would be seen as a positive step by the
profession, stakeholders and the public. I am also aware
of concerns about the potential for confusion in this
regard, as highlighted by the petition brought forward
by Alison Leary, and I can see the benefit in providing
reassurance and clarity to patients and professionals.
Given the complexities inherent in making “nurse” a
protected title, we need to do further work and gather
further evidence to better understand the case for change
and the potential impact on some of those other perfectly
legitimate professions that use the title.

Dr Whitford: I recognise that the term is also used as
highlighted—for example, “nursery nurse”. However,
veterinary nurses and dental nurses are registered
professionals, and therefore that is outwith the group
we are talking about. I can see that there needs to be
discussion around the more social “nursery nurse”.
School nurses are also nurses.

Edward Argar: They are, but my point was the difference
between registered nurses and just using the title “nurse”.
The question is how, in legal terms, we catch that. I
accept the hon. Lady’s point that they are all registered
nurses. However, we have to make sure that, in drafting,
the legislation would not inadvertently catch people
who may well be perfectly legitimately registered, as she
says, but could potentially be caught if we did not draft
or consider the measure carefully.

Dr Whitford: I recognise the importance of drafting,
but obviously the new clause is seeking to establish that
the title “nurse” could be used only by nurses registered
with the NMC, dental nurses and veterinary nurses—so
that it could not just be used as a title by someone who
is not on the register.

Edward Argar: I go back to the point I made: there
are some perfectly legitimate professions—where there
is an expectation and understanding of what they do
and a respect for what they do—who use that title, as
she alluded to. That is why we have to think a little more
carefully about how we might do that, and whether it is
the most effective way of assuring and enhancing patient
safety.

Protection of title is only one part of the protection
regime; it is important, of course, but there are other
parts. We should also look at prosecutions of protection
of title offences, which are extremely rare; we need to
look at that in the context of how that might be enforced.
Part of the reason for that is the availability of offences
such as fraud by false representation that carry more
substantial penalties including custodial sentences, which,
I suspect, are sometimes the mechanism used to prosecute
in such cases. Depending on the context in which the
title is used, other legal action could be taken against a
person, including criminal proceedings, civil proceedings
and employment disciplinary proceedings, particularly
where the person used the title to gain work or employment.
There is also the opportunity to prosecute employers
who hold their staff out to be regulated healthcare
professionals when they are not.

To give some succour to the hon. Member for Ellesmere
Port and Neston, we are committed to reviewing the
protection of titles as part of the ongoing Government
review of the regulation of healthcare professionals.

Justin Madders rose—

Edward Argar: Just one more sentence, then I will
give way to the hon. Gentleman before I sit down.

We need to gather further evidence to better understand
the case for change and whether it represents the most
effective and enforceable way to promote patient safety.
However, I will certainly carefully consider the proposals
he has put forward, in that context, as will my colleagues.
I have a few sentences left, so I will give way while I can.

Justin Madders: The Minister is sympathetic and has
highlighted why the issue needs careful consideration
throughout the debate. Are we able to get a formal
commitment to public consultation on the issue from
the Minister today?

Edward Argar: The shadow Minister pushes me a
little further than I can go today. However, what I can
say is that I have considerable sympathy with what he
has said. I will undertake to look at what he and the
right hon. Member for Leicester South have said in the
context of that review.

Any subsequent change from that review and from
consideration thereof probably sits most effectively, in
terms of legislative reform, as part of the reform programme
for the Nursing and Midwifery Council, which is most
effectively taken forward via secondary legislation under
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section 60 of the Health Act 1999. In the context of that
review, and any secondary legislation flowing from it
under section 60, we will look at what he set out in his
new clause.

Justin Madders: I am grateful to the Minister for his
positive comments. We were probably pushing our luck
with getting a formal commitment from him, but it
sounds like we are probably as close as we are going to
get to progress on the matter without pushing the new
clause formally to a vote. We will keep a close eye on the
issue and will, no doubt, come back to it if progress is
not made in orderly time. I beg to ask leave to withdraw
the clause.

Clause, by leave, withdrawn.

New Clause 50

ACCESS TO INNOVATIVE MEDICINES AND MEDICINAL

PRODUCTS REVIEW

“(1) The Secretary of State must undertake and publish a
review of the use by the NHS of innovative medicines and
medicinal products.

(2) The review must—

(a) conclude before 31 December 2022;

(b) consider ways to improve the use of innovative
medicines and medicinal products within the NHS in
England.

(3) The review may consider—

(a) the creation of a specific pathway to assess medicines
and medicinal products for rare and less common
conditions;

(b) improvements to the way in which patient and clinical
experience is accommodated when considering the
adoption of new medicines and medicinal
products.”—(Alex Norris.)

This new clause would require the Secretary of State to carry out a
review of the assessment and use of innovative medicines and medicinal
products, and to consider how to improve access to medicines and
medicinal products for people with rare and less common conditions in
particular.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

The new clause would put a helpful requirement on
the Secretary of State to undertake a review of the
assessment and use of innovative medicines and medicinal
products, which I believe would be a positive step
forward. Medical innovation, including new drugs and
cutting-edge treatments, produces life-saving and life-
changing results, and those benefits are particularly felt
by those with rare and genetic diseases.

2.45 pm
We spoke yesterday about a common desire for the UK

to be at the vanguard of the development of new treatments,
medicines and medical devices. With our world-leading
life sciences industry and academia, if we wire that up
and back it, we will be world leading in the production
of such treatments. We want to be at the forefront of
clinical research and medical trials, and the new clause
would give the Secretary of State a chance to review and
outline how we are doing and what we can do better. It
would help the Government because they have a manifesto
commitment to allow doctors to
“use the most advanced, life-saving treatments”,

so the new clause would be a good way of demonstrating
that they are keeping to their commitment.

To help the Minister further because I know he has a
lot on, I have a few thoughts on what the review might
contain—if I see them tomorrow in a written ministerial
statement in this exact form, I will not take that as
plagiarism, but will say, “That is a wonderful thing,
indeed.” There are three principles. First, the review
should give patients a greater role in decisions about
their care and it should protect clinical decision making
in the NHS. Part of that is the opportunity to reduce
variation in prescribing across the country. It is critical
that patients are empowered to take greater control over
their own care. It is about patients knowing what their
options are so that they can help make decisions about
the medicines they use. Evaluating the use of shared
decision making across the NHS should therefore be
part of any review of medicines. I am interested in the
Minister’s reflections on that.

Second, the review could assess whether patients’
rights to access NICE-approved medicines were being
upheld across the country, and ensure that clinical
independence in prescribing decisions was taking place
without additional barriers or restrictions being placed
on them, particularly around geography. My hon. Friend
the Member for City of Durham spoke earlier about
the postcode lottery in care. This is another area where
we would be keen to know, whether a patient is in the
east midlands, the north-east or wherever they are, that
they have equitable access to the treatments they need.

Thirdly, and this is what makes it pertinent to what
we are considering in the Bill, a review of medicines
should also look at the ways in which we can incentivise
integrated care systems to drive the uptake of NICE-
approved medicines. I am not sure the Minister will be
quite as keen on this idea, but we could creatively use
annual rebates that come through as part of the voluntary
scheme to incentivise and level out regional vacancies.
At the bare minimum, it would be helpful and quite
illustrative to understand, ICS by ICS, what the uptake
is of certain medicines, where the variations are and
why those variations occur. If we assume that they
would be statistically significant population sizes, it
would be very interesting, and we would expect to see
certain conditions repeating at a certain proportion of
those populations. I think they would tell us some
interesting things about who is using what treatments
and who is not.

Turning to subsection 3 (a) of the new clause, which
relates to rare diseases, I do not know whether the
Minister is taking these debates as often as the hon.
Member for Bury St Edmunds (Jo Churchill), and
presumably now the hon. Member for Erewash (Maggie
Throup) in her new role, but one of the great things
about Westminster Hall debates is that rare conditions
come up a lot. They come up more than they would on
a per capita basis, which is a good thing because it
shows that hon. Members recognise the profound impact
they have on our constituents.

Colleagues always make the point in these debates
that by definition, those with any given rare disease are
few in numbers, but when we add up all the people with
rare diseases, that is quite a big group of people, and I
wonder whether we are serving them as well as we
could. The definition of a rare disease is a disease that
affects fewer than 2,000 people. However, there are
8,000 rare diseases.
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Dr Whitford: I wonder whether the hon. Gentleman
shares my concerns after leaving the European Union
about access for clinicians, and indeed their patients, to
the European reference network, which helps to provide
advice and treatment and has co-ordinated research,
through the European Medicines Agency, into these
rare, often childhood, diseases? They can be studied
much more easily in a population of 500 million than
one of 60 million.

Alex Norris: I am grateful for that contribution. It is
axiomatic that, if we are talking about diseases that
affect small populations in this country, growing the
field of people who are affected so that we can undertake
better research, trials and treatment can only be a good
thing. I hope that the Minister might touch on how he is
ensuring that we are not disadvantaged in that way.
When we add up the nearly 8,000 diseases, we are
talking about 3.5 million people—one in 17, so one
person on the Committee, basically—who will in their
lifetime be affected by a rare disease. So actually they
are not so rare at all. It is really important that we are
meeting that group of people’s needs, but access to
medicines and medical devices remains a problem, which
is why such reporting for rare conditions is so important.

At the moment, approved medicines are available for
only 5% of rare diseases and, even where licensed
treatments exist, patients can face an uphill battle in
accessing them on the NHS. I am sure that most of us
will have at least one case of a young constituent who
desperately needs medicinal cannabis to treat epilepsy.
There is a political consensus that this is the right thing
to do, and we ought to do it. That has been a settled
matter for at least three years now, but frustratingly it is
still not getting through, and that is a pattern across
rare diseases. Perhaps that points us to the conclusion
that the current assessment process is not quite accounting
for the unique challenges presented by rare and ultra-rare
diseases.

I do not think that the Minister will want to be drawn
on the National Institute for Health and Care Excellence
methods review, because we are in that process. I have
spoken in multiple debates about my enthusiasm for
NICE, and its processes and expertise, but clearly something
is missing. My working theory is around evaluation.
Again, if we have a small patient population, the data is
noisy and there are higher degrees of uncertainty due to
the small sample sizes. That leads us nicely to the point
that the hon. Member for Central Ayrshire made about
trying to grow those pools. At the moment, we are
unable to get first-in-class treatments in many cases,
which we should want to do something about.

Herein lies the squeeze, as the medicines for rare and
ultra-rare diseases are often assessed by processes that
were designed for drugs with larger target populations.
The statistics are a bit of an apples-to-oranges comparison,
which creates a severe disadvantage. The purpose of the
new clause is to get the Secretary of State to report
generally on how we are ensuring that we are world
leading and meeting population need, and then to drill
down within that on how we are ensuring that the
system for rarer conditions is fit for purpose. As I say, I
am conscious that the methods review is ongoing, but I
hope that the Minister might at least give us a sense of
the general policy direction in this area, and what we
might look to do differently in the future.

Edward Argar: I am grateful to the shadow Minister
for this discussion. I reassure members of the Committee
that the Government remain absolutely committed to
ensuring that UK patients, including those with rare
diseases and less common conditions, have access to the
most promising medicines and medicinal products. Hon.
Members raised some important points, which I will
seek to address in my broader response to the new
clause.

The first part of the new clause asks the Secretary of
State to undertake and publish a review of the use by
the NHS of innovative medicines and medicinal products.
We have existing reporting tools at our disposal to
monitor that. Indeed, NHS Digital publishes a bi-annual
report on the use of innovative medicines by the NHS
in England, known as the innovation scorecard. The
latest publication from June 2021 shows that uptake of
over 70% of the NICE-approved medicines reported in
the scorecard has increased over the past 12 months. I
can assure the Committee that we are committed to
further strengthening these innovation metrics and to
improving our understanding of the use of innovative
medicines and medicinal products in the NHS.

The accelerated access collaborative—the umbrella
organisation overseeing the health ecosystem—is also
continuing to develop the AAC scorecard that monitors
the impact of the programmes, and is scoping the
development of an overarching innovation metric.

In the second part of the proposed new clause we
seek a review to consider ways to improve the use of
innovative medicines and medicinal products in the
NHS in England. As I am sure right hon. and hon.
Members will be aware, the accelerated access review,
an independent review published in 2016, set out detailed
recommendations to increase the uptake of proven and
cost-effective new treatments and technologies in the
NHS. The report identified several strategic barriers to
UK health innovation, including fragmentation across
the system, alongside a lack of horizon scanning and
insufficient commercial flexibility in NHS England.

Following publication of the AAR, the Government,
the NHS and partner organisations have worked closely
together to increase the use of proven and cost-effective
medicines. The Government established the accelerated
access collaborative to bring together leaders from across
the life sciences sector to tackle the barriers to the
adoption of innovations in the NHS. It is delivering real
success. Last year alone it helped over 300,000 patients
to access proven innovations, resulting in 17,000 fewer
hospital admissions and 140,000 fewer days spent in
hospital, delivering more than £100 million of savings
for the NHS. That is thanks to AAC programmes, such
as the rapid uptake products programme, which offers
bespoke support to NICE-approved innovations to address
the systemic barriers that inhibit their widespread use
across the NHS, and the early-stage support programme,
which supports categories of new, potentially highly
effective products that need support through the regulatory
and approvals process.

However, the Government acknowledge that there is
more we need to do to tackle unwarranted variation in
the uptake of clinically proven and cost-effective treatments.
This is why we recently published our ambitious life
sciences vision, which was co-developed with industry
following extensive engagement with stakeholders from
charities, patient interest groups, the NHS and the
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devolved Administrations. The vision lays out our priorities
to improve the use of cost-effective innovation, including
new medicines and medicinal products within the NHS,
with a particular focus on identifying and addressing
any unwarranted variation in uptake. The AAC will
continue to be at the forefront of that agenda, and work
is under way to consider how to best utilise regional,
local and frontline delivery partners to support the
adoption and spread of proven innovations.

It is important to note that there are already mechanisms
in place to assess and support medicinal products for
rare and less common conditions. The innovative licensing
and access pathway—ILAP—brings together the Medicines
and Healthcare products Regulatory Agency, the National
Institute for Health and Care Excellence, the NHS and
the devolved Administrations to provide tailored, joined-up
regulatory and access guidance to businesses. The scheme
began operating in 2021, and over 50 applications for
innovative medicines have been received so far.

NICE also plays an important role in ensuring that
patients have access to promising new innovations, including
for patients with rare diseases. Through its technology
appraisal and highly specialised technologies programmes,
NICE makes recommendations for the NHS on whether
new medicines represent a clinically effective and cost-
effective use of NHS resources. Where NICE makes a
positive recommendation, NHS England and Improvement
and clinical commissioning groups are under statutory
obligations to fund the technology. It is our intention to
extend that obligation to integrated care boards.

Patients with rare diseases are already accessing effective
innovations through the NICE programmes. For the
drugs for rare diseases—known colloquially as orphan
drugs—appraised since 2013, 87% of NICE’s technology
appraisal recommendations and 100% of its highly
specialised technologies programmes recommendations
were positive. That is a significant and positive outcome
for patients. However, I am aware of the long-standing
challenges, which were alluded to by the hon. Member
for Nottingham North, where evidence relating to a
medical technology is uncertain. That is a particular
challenge regarding rare diseases where, as he said, the
population is small.

3 pm

To address this, NICE and NHSEI have developed
managed access agreements to enable earlier access to
these promising treatments while further evidence is
collected to address the clinical uncertainty. That has
included a deal for Zolgensma, a new and potentially
curative one-off gene therapy for babies with the rare
genetic disorder spinal muscular atrophy. NHSEI continues
to utilise its sophisticated commercial capabilities to
negotiate deals with industry that give patients access
to the most innovative new medicines and ensure the
NHS gets the best value.

Hon. Members will also be aware of the Government’s
manifesto commitment to extend the successful cancer
drugs fund into an innovative medicines fund, which
will ensure equal potential for cancer and non-cancer
patients, including those with rare diseases and less
common conditions, to benefit from early access to the
most promising new medicines.

NHS England has been working in partnership with
NICE to develop proposals for the innovative medicines
fund and expects to lead a public consultation in the

coming weeks on detailed proposals for the operation
of the fund. NICE is undertaking a comprehensive
review of its methods and processes and is considering
its approach to managing uncertainty as part of this.
NICE is also considering the role of patient and clinical
expertise in its health technology assessments as part of
the review, and it recently consulted on a range of
proposed changes. It is too soon to comment on the
final changes that NICE will implement, but I would
reassure the Committee that NICE will carefully consider
stakeholder responses in developing its final methods
and processes manual.

The Government published the new United Kingdom
rare disease framework in January 2021, outlining the
key priorities for rare diseases in the UK over the next
five years. One priority area, identified through the
national conversation on rare diseases, is to improve
access to specialist care, treatments and drugs. Development
of nation-specific implementation plans for this priority
are under way across the four UK nations and will
involve further engagement with the rare disease community.
I believe these are the right steps to take, and I therefore
encourage the hon. Gentleman not to press his new
clause to a Division.

Alex Norris: I am grateful to the Minister for his full
answer. He mentioned reviews around the innovative
medicines fund and NICE methods, and it is probably
wise for us to let those processes play out before looking
at anything else, so I do not intend to press the new
clause to a Division. However, I will leave the Minister
with some final thoughts on NICE methods.

First, I hope there will be a parliamentary moment
for us to engage with that and have those conversations.
The process has independence for a very good reason,
but we should still have views on its overall direction. I
want to flag ahead of that—with a focus on combination
therapies, particularly in the cancer space—that we are
understanding better every day how different therapies
used together can have an incredible aggregate impact
on the individual.

I do not think it is breaking any great state secrets to
say that the problem is that the way we pay for drugs in
this country is an imperfect market. Do not get me
wrong; it has found a balance, but one problem is that
the treatments are—funnily enough—often priced to
what we can afford to pay for. That is fine until we need
to combine two different treatments from different providers,
when it becomes really challenging to work out how to
apportion that. If we are to achieve the innovations that
we need, particularly in cancer, we will need a good
answer to come out of that review.

I hope that the Minister has a watching brief on that
review, and that when NICE has finished, we can have a
good conversation about the outcome to ensure that it
supports the goals that I think we all have. I beg to ask
leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 51

DUTY ON INTEGRATED CARE PARTNERSHIPS TO PREPARE

AND DELIVER A BEST START FOR LIFE STRATEGY

“(1) The Local Government and Public Involvement in Health
Act 2007 is amended in accordance with subsection (2).
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(2) After section 116B (substituted by section 20 of this Act)
insert—

‘116C Duty on integrated care partnerships to prepare
and deliver a Best Start for Life strategy

(1) Each integrated care partnership must—

(a) assess the needs of expectant parents, infants and
young children in its area;

(b) prepare and publish a strategy to improve outcomes
and reduce inequalities among expectant parents,
infants and young children;

(c) consult parents and carers in the area when developing
the strategy;

(d) monitor and evaluate the effectiveness of the strategy.

(2) Local authorities, NHS bodies and other relevant partners
must—

(a) cooperate on delivering the strategy;

(b) have regard to the strategy when exercising their
functions.’”—(Alex Norris.)

This new clause would require each Integrated Care Partnership to
prepare and deliver a “Best Start for Life” strategy, in cooperation with
relevant bodies.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

I cannot quite remember on what day this new clause
was submitted; it is towards the end of the new clauses
but not at the very end, so that probably carbon dates it
by 10 days or so. Nevertheless, we had some news in this
space from yesterday’s Budget. We are in the strange
situation of having seen effective early intervention
services, such as Sure Start, take a clobbering for a
decade, and then getting paid back pennies on the
pound and being supposed to feel grateful for it. We are
not. Nevertheless, there needs to be a commitment at all
levels of Government and local government—and, in
this case, integrated care boards—to have a real focus
on early years.

The first 1,001 days of a child’s life, from conception
to age two, are crucial. Getting things right in this
period can determine what kind of life a child has and
their health, wellbeing, cognitive function and psychological
make-up. During those early years, a baby’s brain grows
rapidly, and it doubles in size within the first year of life.
As is so well established, child development is influenced
by early experiences and environment, which means
that it is so important to ensure that little ones in our
communities get what they need—care, nurture and
support—while ensuring that they are protected from
neglect, harm and stress.

As the Government’s strategy in this space recognises,
getting things right impacts not just on the lives of our
children, but on our entire society. By ensuring that
children get what they need at an early age, we can
target some of the big issues that we have talked about
for the last two months in this Committee: physical and
mental health issues, pressures on the NHS, crime and
antisocial behaviour, and drug and substance abuse. So
much of that leads back to the early stages in life, and
this is a matter of established science. There is no doubt
that in this country, we are not very good at doing
something about that. Six months or maybe even a year
ago—time flies—we had a fantastic Westminster Hall
debate, led by the right hon. Member for South
Northamptonshire (Dame Andrea Leadsom), who chaired
a very good review in this space.

There is barely a leaf’s width of disagreement on this
issue between right hon. and hon. Members of all
political persuasions. The common diagnosis for why
we have not made more progress is that we know that
such things save public services money in a generation’s
time, but we cannot demonstrate that in a cashable
savings way that passes Treasury processes. I am afraid
that I did not see anything yesterday to suggest that that
fight is yet being won, and I hope the Minister and his
colleagues are doing everything in their power to argue
for early interventions. Frankly, I would argue that for
pretty much all Members present, the bulk of the
returns will come when someone else is sitting in our
seats and our roles are somebody else’s dreams, but that
should not stop us acting, because it is so significantly
in the national interest and in the interests of our
communities.

There are huge inequalities. The most basic health
statistic is that a child born in my city will live for seven
fewer years than one born in the City of Westminster—
never mind the yawning chasm of almost twice that in
healthy life expectancy. That is the result of smaller
inequalities that all add up to different life paths: family
income, financial stress, smoking and alcohol use, and
access to care and services. We know that the 1,001 critical
days from conception are the moment to offer really
good-quality support. Families receive support from a
wide range of services, including maternity, health visiting
and early years, and perhaps children’s social care,
mental health and paediatrics.

As well as the inequalities, there is complexity. I have
mentioned five different organisations with five different
uniforms, five different organisational plans and five
different organisational cultures. Someone has to pull
that together. We have been told throughout proceedings
on the Bill that that is exactly what integrated care
partnerships are here to do, so let us put a responsibility
on them to do so, and to have a plan. I dare say—the
Minister might say this himself—that they are more
than likely to want to do that themselves, and that
would be a very good thing, but I do not think we can
allow variance. This should be important for everybody
and all footprints should be doing it, so that the first
1,001 days are given priority in new health systems.
That would have a significant impact on the long-term
health and wellbeing of our country.

Dr Whitford: I rise in support of the new clause. It is
important to shift the narrative from what is often a
structural focus on the NHS, and catching people when
they fall, to looking at wellbeing and population to
allow people to be healthier and live higher-quality lives
for longer.

The hon. Member for Nottingham North mentioned
the slowing down of improvement in life expectancy
and the variation in life expectancy, but the bigger issue
is the failure to improve healthy life expectancy. The
20 years of unhealthy life expectancy faced by many
across the UK, particularly in more deprived areas, put
pressure on the NHS, and we have seen that come home
to roost over the last decade.

A lot of those health issues, or unhealth issues, are
laid down in childhood. I am vice-chair of the all-party
parliamentary group for health in all policies, which
conducted an inquiry into the impact of child poverty.
A figure from the Faculty of Public Health that has
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stayed with me is that the UK loses 1,400 children a
year as a direct result of poverty, including by immature
birth, small birth weight, foetal alcohol syndrome, fires,
road traffic accidents, alcohol and drugs, violence and
suicide. That is the number of students in a large
secondary school, and if the roof of a large secondary
school were collapsing every single year, we would do
something about it.

Often, the time to do something about that is in the
1,001 days from conception forward, as the hon. Gentleman
said. That means looking at maternal health and nutrition,
which is why the early years collaborative in Scotland
led to the Best Start grants to mothers and children at
birth, on entering nursery and on entering school.

One internationally used measure on the health of
our youngest children is infant mortality—death perinatally
or in the first year. In 2014, England and Scotland had
the same rate of 3.6 per 1,000 live births. In Scotland,
we have managed to drive the rate down to 3.2, but in
England, it is currently at 3.8. In some poorer areas of
the UK, the rate is worse than in parts of the global
south and the developing world. That is a brutal statistic.

We talked yesterday about maternal and infant deaths,
but this also relates to the attainment gap and other
issues faced throughout life by those who struggle in
childhood. Investing in early years saves money in the
long term. That might be the pitch to the Treasury: if
we gave more children a decent start in life, fewer would
struggle in the education system, fewer would struggle
to get jobs, and fewer would be trapped by addiction or
caught in the criminal services system. Instead of picking
up the pieces later through the NHS or other public
services, surely we should be investing in the best start
in life for all our children.

Edward Argar: We believe that the creation of integrated
care boards and integrated care partnerships represents
a huge opportunity to support and improve the planning
and provision of services to ensure that they are more
joined up and better meet the needs of expectant parents,
parents, infants and young children.

We acknowledge that new clause 51 is intended to
ensure that the needs of expectant parents, infants and
young children are expressly considered by ICBs and
ICPs through the development of a tailored strategy.
We are working on bespoke guidance, which will set out
the measures ICBs and ICPs should take to ensure that
they will deliver for babies, children and young people.
That will cover the importance of the ICP integrated
care strategies having measurable objectives for babies,
children and young people.

The strategy must also set out how assessed needs for
the area are to be met. The Department is working with
NHS England and NHS Improvement and the Department
for Education on the drafting of this bespoke guidance,
and we will work with stakeholders in the upcoming
months on refining the guidance prior to publication.

As per our general approach to the Bill, although we
are clear about the statutory functions that will be
conferred on ICBs—as they are currently on clinical
commissioning groups—including on children’s
safeguarding and special educational needs and disabilities,
when it comes to implementation, we want to provide
local areas with the flexibility to determine what will
work best for their systems. We fear that over-prescribing

system approaches in the Bill will make it harder for
systems to design the approaches that will work best in
their areas. That is why we believe the wording, as
currently drafted, is appropriate.

3.15 pm

Alex Norris: The point that the hon. Member for
Central Ayrshire made about the UK losing 1,400 children
a year is sobering. Whatever comes out of the process
that the Minister mentioned must to be different from
what we have today, or we will keep repeating that
mistake. I shared the hon. Lady’s view about the pitch
to the Treasury, but we will have to demonstrate that
planning cycles in this country are mature and flexible
enough to reflect the fact that not everything can be
delivered, and show immediate returns, before the next
general election. It is a challenge, and we will have to do
better in that space. I am grateful for the Minister’s
response, and he addressed my concerns very well. I beg
to ask leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 52

PLAN FOR IMPLEMENTING RECOMMENDATIONS OF THE

INDEPENDENT MEDICINES AND MEDICAL DEVICES

REVIEW

“The Secretary of State must, within six months, publish a
report containing a plan for the implementation in full of the
recommendations of the Independent Medicines and Medical
Devices review that have hitherto not been implemented.”
—(Alex Norris.)

This new clause would require the implementation of any remaining
recommendations from the IMMDS report.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

In February 2018, the noble Baroness Cumberlege
was asked to carry out the independent medicines and
medical devices review into the experiences of people—
generally women—who had been treated with Primodos,
sodium valproate or pelvic mesh implants. In very many
cases, they had to battle for decades to be heard. They
were gaslit, belittled and ignored at every turn. Some of
the ways in which they were treated were just astonishing,
and so upsetting. However, through that report they got
their deliverance. They were vindicated: what they said
had happened to them had happened to them—even
though they had not been believed—and it should not
have done. Acknowledging the pain that had been caused
to these families was a big start in helping them come to
terms with what they had experienced.

The excellent review team set out nine ways in which
things would be made better, or at least a little bit easier,
for those people now, and to try to prevent future
incidents. Those nine recommendations should have
been accepted in full. Instead, we have seen from the
Government a pattern of accepting things that I suspect
they were already keen to do, but otherwise taking the
families for a long walk when it comes to the harder
and more significant things that the Government clearly
do not want to do. In aggregate, it has become a refusal
to do right by these families, and that is a really poor
decision.
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[Alex Norris]

This new clause seeks to attend to that by saying that
within six months, the Secretary of State must publish a
report containing a plan for the implementation of the
recommendations in full. Of the nine, only four are
being implemented in full and, frankly, that is not good
enough. I am pleased that there has been an apology,
and the families were too. I was also pleased to see
legislation for a patient safety commissioner. We were
lucky that the Medicines and Medical Devices Act 2021
was in front of us at that time, because it gave us a
moment to introduce that and a devices database, which
the hon. Member for Central Ayrshire and I pursued
during proceedings on that Bill. Those things have a bit
further to go, but they were significant, as were the
promises of cultural reforms at the Medicines and
Healthcare products Regulatory Agency. We will wait
to see meaningful change there. With the remaining five
recommendations, there has been a mixture of in-principle
acceptance, partial acceptance and, in some cases, outright
denial. I do not think that is good enough, and the new
clause seeks to change that.

These are the bits that we are still missing.
Recommendation 3 calls for:

“A new independent Redress Agency for those harmed by
medicines and medical devices”.

The Government responded that they did not accept
that. The problem is that families are therefore left to
rely on conventional civil and legal routes. Those are
expensive and long, and who do the families sit against
in the courtroom? Very big companies with very big
legal teams, so there is a significant imbalance. The
whole point is that, as recommendation 3 goes on to
state:

“The Redress Agency will administer decisions using a non-
adversarial process with determinations based on avoidable harm
looking at systemic failings, rather than blaming individuals.”

That would have been really significant, but we do not
have that. Instead, families are left stuck in the court
system for as long as they can stick at it.

Recommendation 4 states:

“Separate schemes should be set up for each intervention—HPTs,
valproate and pelvic mesh—to meet the cost of providing additional
care and support to those who have experienced avoidable harm
and are eligible to claim.”

Again, the Government do not accept that. These families
meet exceptionally challenging needs day after day.
Some have lost their house; some have had failed
relationships; and all struggle with mental health, or
certainly distress, as a result of what has happened, and
we are not doing enough to help them. This should have
been done, if not on day one, at the very first possible
moment for support, rather than us expecting them to
fall back on the conventional system, as they did. What
have they gained by their vindication?

Recommendation 5 states:

“Networks of specialist centres should be set up to provide
comprehensive treatment, care and advice for those affected by
implanted mesh; and separately for those adversely affected by
medications taken during pregnancy.”

The Government accept that only in part; it is particularly
with regard to valproate that those affected will not get
those centres. I will listen carefully to the Minister’s
justification for that. I understand that valproate is
different, in the sense that its use is ongoing in certain

situations where that remains medically appropriate.
However, the lack of specialised knowledge is a real
issue. If there is not specialisation, we need a real sense
that there is a universal step change in knowledge and
experience in this area to give us greater comfort.

Recommendation 8 states:

“Transparency of payments made to clinicians needs to improve.
The register of the General Medical Council (GMC) should be
expanded to include a list of financial and non-pecuniary interests
for all doctors”.

That is very basic. There were relationships between
clinicians and big drug companies that were unknown
to the families when certain treatments were suggested.
The Government accept the recommendation in principle,
but will not use the General Medical Council model,
preferring to go practice by practice. That is big mistake.
Our constituents can go to one easy, obvious place—our
website—to find out our exact financial interests if they
have concerns or just want to know them. We ought to
be able to do the same, through the GMC, when it
comes to doctors. Again, there is an unwillingness to
move quickly enough to resolve these issues.

Finally, it remains surprising that the Government
have not availed themselves of recommendation 9. I will
listen carefully to the Minister’s response on this point.
It states:

“The Government should immediately set up a task force to
implement this Review’s recommendations. Its first task should
be to set out a timeline for their implementation.”

Of course there should be a taskforce, including families
and the broader aspects of the state, to do that. Again,
the Government say they accept the recommendation in
part, but the reality is that they have no plans to
establish an independent taskforce. There is a patient
reference group, and we of course support its work, but
it is not in control; it is not at the table. The problem is
that these things were done to families; they had no
agency and no say. The solutions that come out of this
cannot follow that same model. Once again, families are
having things done to them, rather than being worked
with.

I meet representatives of these groups frequently, as I
know colleagues do. I like meeting them. These are
good people who have been through incredible things
and have extraordinary dignity and courage, not to
mention that they are brilliant campaigners. They are
probably sick of seeing me, and I would rather see them
in happier circumstances. When I ask them what is next,
they say that they are campaigning again. They campaigned
over many years to be listened to, and were proven right
in the most absolute terms, but they feel they have to
campaign again to get the justice that should flow from
that report and from their vindication. What an
extraordinary demonstration of how we have let them
down. They fought for too long. It is time that we stood
up for them and did right by them by implementing the
recommendations in full; otherwise we fail them again.
I hope to hear of significant progress from the Minister.

Dr Whitford: I support the new clause. For a surgeon,
knowing that an operation that they were trained to
carry out, and performed in good faith, has caused
harm is one of the worst things that can happen. I
remember how I felt in the mid-1980s when we began to
realise the impact of contaminated blood. It had a huge
impact on how I operated. I used special diathermy
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techniques to avoid blood transfusion in all elective
circumstances, and that is something I carried on
throughout my time doing breast cancer surgery.

In this case, there may well have been doctors who
were dealing with device companies and so on—that
regulatory declaration is absolutely needed—but there
will be a much greater number of surgeons who were
using a device that was licensed and was given to them
as the correct, safe device to use.

I find it shocking that although the report was
commissioned by the Government, they have accepted
fewer than half of its recommendations. The others
directly relate to patients who have suffered harm, whether
that is the women who had vaginal meshes inserted, or
the mothers of children who were harmed by the use of
Primodos or sodium valproate.

Sodium valproate is still an excellent anti-epileptic
and will not disappear, but it is not a matter for specialist
centres. It is so widely used that it is critical that within
primary care and on product boxes it is made clear that
women who are looking to conceive or who are of
child-bearing age should not be left on Epilim; that
should be discussed with them right from when they are
young teenagers, so they can think about the impact
later on.

The recommendations that have not been accepted
are not to do with reorganising licensing, or a yellow
card system; they are all recommendations that relate to
women. That is really disappointing. The redress for
them—the setting up of specialist centres to try to
repair the damage as far as possible—is what is not
being provided. The Government should look at the
fact that those are the recommendations they have
skirted around and not accepted. These women and the
children affected have gone through enough.

Edward Argar: It is quite right that we articulate once
again the suffering that was the genesis of the review.
The hon. Members for Nottingham North and for
Central Ayrshire spoke with passion on the issue. We
are talking about procedures that had a dreadful impact
on individuals and their families.

The Government recognise the effect that the independent
medicines and medical devices safety review, and the
lived experiences behind it, has had on all the women
and children impacted, and their families. That is why,
on the day after the review was published, the Government
issued a full and unreserved apology on behalf of the
health and care sector for the time it took to listen and
respond.

I am grateful to Baroness Cumberlege for all the time
and effort she put into her report. As hon. Members
will be aware, that sentiment was expressed at the time
by the Minister responsible for responding to the report,
who is now of course the Secretary of State for Digital,
Culture, Media and Sport.

The Government published our response to the review
on 21 July this year, after carefully considering each of
the review’s nine strategic recommendations and the
50 actions for improvement in greater depth. Our response
set out an ambitious programme for change that, at its
core, is focused on improving patient safety.

The Government accepted the vast majority of the
strategic recommendations and actions for improvement.
I reassure the Committee that we are committed to

making progress on all accepted recommendations at
pace. That is why, in our response to the review, we
committed to publishing an update on our progress in
implementing the accepted recommendations 12 months
after the initial response. I know that hon. and right
hon. Members from across the House will rightly vigorously
continue to hold the Government to account on that. I
reassure them that the Government take very seriously
our responsibility to implement the accepted
recommendations at pace.

Many of the recommendations will introduce large-scale
changes to patient safety, and we have a duty to get their
implementation right. I hope it will encourage hon.
Members to hear that the Government have already
made strong progress on implementing many of the
accepted recommendations of the review. I will turn to
those in more detail, because I think it is important that
we update the Committee and the House.

3.30 pm

Recommendation 2 called for the appointment of a
patient safety commissioner. I am pleased to say that,
through the Medicines and Medical Devices Act 2021,
we have legislated for the establishment of that
commissioner. A consultation on the proposed
legislative details of the appointment and operation
closed in August 2021. The responses from this
consultation will feed into the drafting of the detailed
regulations on the appointment and operation of the
commissioner. A campaign to fill the position is due to
be launched later this year. It will be in line with the
public appointments process, and we expect to appoint
the Commissioner in the first half of 2022.

Recommendation 5 called for the establishment of
specialist centres for those adversely affected by implanted
mesh. Rapid progress has been made, and as of April 2021
there were eight specialist centres in operation across
England to provide comprehensive treatment, care and
advice for women affected by implanted mesh. Good
progress is being made towards the establishment of a
regional service with a south-west provider to ensure
patients across the country can access these vital services.

Recommendation 6 highlighted the need for the
Medicines and Healthcare products Regulatory Agency
to undergo substantial revision, particularly in relation
to adverse event reporting, medical device regulation
and patient engagement. The MHRA has initiated a
substantial programme of work to improve how it
listens and responds to patients and the public, to
develop a more responsive system for reporting adverse
incidents, and to strengthen the evidence to support
timely and robust decisions that better protect patient
safety.

Recommendation 7 called for the establishment of a
central patient-identifiable database that would collect
details of the implantation of all devices at the time of
the operation. The Government welcomed this
recommendation and have legislated for a patient-
identifiable database in the Medicines and Medical
Devices Act 2021, which creates a power for the Secretary
of State to regulate for the establishment of a UK-wide
medical device information system, known as MDIS.
As required by the 2021 Act, the Government are
planning to hold a public consultation on the MDIS
regulations, and aim to lay the regulations before Parliament
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in due course; that will be subject to availability of
parliamentary time and the agreement of the usual
channels.

The first part of recommendation 8 highlighted the
need for greater transparency on payments made to
clinicians. The recommendation called for a register of
doctors’ interests, including financial, non-pecuniary
and clinical interests, and recognised and accredited
specialisms, to be held by the General Medical Council.
Our response goes further than the review’s
recommendation by ensuring that this regulatory
requirement applies to all registered healthcare professionals,
not just doctors. The Government believe that publications
of interests should be held by healthcare providers at
the local level, not the General Medical Council. The
shadow Minister has set out eloquently, as always, why
he does not agree with that. While we do not agree, I
respect his integrity. He knows his mind and has studied
these issues very carefully, particularly through his work
on this report. Our view is that our approach is more
appropriate because patients know where healthcare
professionals work and are more likely to seek information
from the organisation that provides their treatment and
care.

Over the coming year, as we approach that update, we
will continue to work with professional regulators, NHS
England, NHS Improvement and independent providers
to monitor implementation.

The latter part of recommendation 8 calls for mandatory
reporting for the pharmaceutical and medical device
industries of payments made to teaching hospitals,
research institutions and individual clinicians. We agree
with the need for greater transparency. As in the case of
doctors’ interests, it is important that information be
published and easily accessible for patients. We are
therefore exploring options to expand and reinforce
current industry schemes, including making reporting
mandatory through legislation.

I appreciate that the objective of the amendment is to
hold the Government to account for implementation of
their response. The Government have already committed
to publishing an update on implementation; we intend
to do that by summer 2022. I believe that significant
progress on the recommendations has been made, but I
am conscious that the shadow Minister, with his depth
of knowledge in this area, may wish to press further in
the coming months. I suspect that he will rightly continue
to hold the Government to account.

Alex Norris: I am grateful for colleagues’ contributions.
The comments of the hon. Member for Central Ayrshire
presaged what the Minister said: yes, the Government
have been able to do the more strategic aspects of this,
but they have done half a job. The half they left out
relates to people who have fought for so long just to get
a little support, and recognition that they have been
badly wronged in a way that significantly changed their
life. They really do not ask for much—just a bit of
support. It is not a nebulous or open-ended ask; it is
just for what was in the report, and that does not seem
too much to me.

The Government have been in defensive mode for a
long period on this issue, but I desperately hope that
they do not think they have done the job, because they
really have not. I also hope that they do not think these

women will go away, because they absolutely will not,
and a lot of right hon. and hon. Members in this place
want to help them and give them a platform from which
their voices will be heard. A good way to act would have
been through the new clause. With that in mind, I
intend to press it to a Division.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 7.
Division No. 44]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah
Smyth, Karin
Whitford, Dr Philippa

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James

Double, Steve

Gideon, Jo

Higginbotham, Antony

Question accordingly negatived.

New Clause 53

WOMEN’S REPRESENTATION IN REPRODUCTIVE

HEALTHCARE PLANNING

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 14Z42 (inserted by section 19 of this Act)
insert—

‘14Z24A Duties regarding reproductive healthcare planning

Integrated care boards, when making policy decisions
regarding the delivery of reproductive healthcare, must—

(a) conduct regular and ongoing consultation to ensure
that women are meaningfully involved in, and inform
these decisions; and

(b) work in partnership with non-profit sector partners
and local community groups with existing expertise
in this area.’”—(Alex Norris.)

This new clause ensures that women, and partners with relevant
expertise, are involved in ICB decision-making related to reproductive
healthcare.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

The new clause is a fitting follow-up to new clause 52,
in the sense that the theme of the report was that, yes,
dreadful things happened, but—as the hon. Member
for Central Ayrshire said—largely with a complete lack
of knowledge among clinicians, who were just following
the guidelines, as they were supposed to and had been
trained to. A common theme beyond that is that this
happened to women, and when women tried to express
their concerns, the system was not geared up to listen.
Instead, the response of the system was to write them
off—some of the name calling will probably not amaze
us, but it should.

The new clause seeks to ensure explicitly that local
care boards take into account the views of women on
reproductive health. High-quality reproductive healthcare
should be accessible and individualised at each stage
of a woman’s life, from puberty and through the years
of menstruation to the menopause and beyond. This is

863 864HOUSE OF COMMONSPublic Bill Committee Health and Care Bill



something that we will discuss tomorrow through the
private Member’s Bill of my hon. Friend the Member
for Swansea East (Carolyn Harris). She will put the case
well, I have no doubt.

The system should enable women to decide whether,
when and how often to have children by informing them
about, and providing easy and timely access to, the full
range of contraceptive methods. Maintaining good
reproductive health and wellbeing has profound and
positive long-term effects for women and wider society.
However, at the moment, inherent system fractures in
the commissioning and delivery of reproductive healthcare
services mean that many women are left struggling to
access basic reproductive care, including contraception
and gynaecological cancer screening.

The impact of the current situation is stark. Almost
half of British women have experienced poor sexual
and reproductive health, and that figure should give us
pause. We know that since the Health and Social Care
Act 2012—again, this is something in that Act that we
should want to change—reproductive healthcare has
been compromised by a lack of strategic prioritisation
and prevention, a deeply fragmented commissioning
landscape, and of course that ongoing theme of significant
cuts to public health, which in this case include a 14%
real-terms reduction for sexual and reproductive health
services. Again, that has been felt more by poorer
communities, and all those factors have resulted in gaps
in the reproductive care pathway, creating disconnected
and disjointed care for women. For example, in many
areas of the country, women are not able to access a
fitting for an intrauterine device—one of the most
effective contraceptive methods—or cervical smear tests
in a similar healthcare setting, meaning that they have
to go through multiple invasive exams in different settings.
Of course, it is important that those tests take place, but
we should seek to make it the easiest process that it can
possibly be.

Women approaching the menopause are not able to
access treatment for heavy menstrual bleeding at community
clinics or GP practices, because many are not commissioned
to provide that service or lack the funding or trained
staff, resulting in those women being bounced around
the system while living with obviously debilitating
conditions. This Bill is an important moment to tackle
long-standing structural challenges in reproductive
healthcare. If we are truly moving towards greater
integration and collaboration within the healthcare system,
this is a really good chance to implement holistic women’s
reproductive healthcare services at a regional and local
level. Through listening to women and integrating care
around the needs of the individual, rather than the
institutions, we can deliver holistic care across the breadth
of reproductive healthcare.

I know that there is a broader duty in this Bill for
integrated care boards to promote the involvement of
their patients and carers in decisions about the provision
of health and care services, as well as having regard for
inequalities. This new clause builds on that by wiring in
engagement with women, because it is not happening.
Again, if we just keep doing things in the same way, we
will get the same outcome, so this is an opportunity to
design a healthcare system for women that listens to
women and builds in accountability. That will help
ensure that reproductive healthcare pathways fully meet
the needs of those who they are meant to serve, which
would be a very positive outcome.

Karin Smyth: I rise to support the comments made by
my hon. Friend the Member for Nottingham North. He
is absolutely right that this new clause follows neatly
from the previous one, because I am in no doubt that if
women were more involved and more listened to and
had more power within the healthcare system, the debacle
around vaginal mesh would not have got so far, and we
would not sadly still be in a state where the
recommendations have not been implemented. This is
about power, listening, and having a voice in the system
with regards to reproductive healthcare planning.

In the Chamber last week, I said regarding my hon.
Friend the Member for Swansea East’s menopause
revolution that when we worked on a women’s health
strategy in the late 1980s, we barely mentioned the
menopause. We were looking at reproductive rights
even then, and for those of us who have followed this
issue over a period of 30-odd years, it is deeply worrying
to see where we still are. Again, this comes back to very
basic patient care. I will certainly be supporting my hon.
Friend the Member for Swansea East tomorrow to start
the menopause revolution, which is going terribly well.
We are hoping for serious improvements in healthcare
over the coming years, and this new clause highlighting
reproductive healthcare planning is really significant for
the voice it should give to women at this important
stage in their lives.

Edward Argar: It is possibly lucky for the Government
that the hon. Member for Swansea East is not on this
Committee, because she can be extremely persuasive. In
my role at the Ministry of Justice, she managed to get a
number of things out of me by persistent campaigning.

I am grateful for the opportunity to have this debate
today. Women’s reproductive health remains a priority,
and it is vital that women’s voices are listened to,
particularly when it comes to their own healthcare.
That is why we are developing a new section of the
reproductive health strategy, which will of course sit
alongside the developing women’s health strategy. They
will both seek to address issues relating to women’s
reproductive health.

3.45 pm

We recognise the importance of effective public
involvement when it comes to addressing equalities
considerations and taking action to reduce health
inequalities. There are already duties, in both existing
and proposed legislation, on ICBs and NHS England to
involve patients and the public in healthcare planning.
We are producing new statutory guidance to support
ICBs and NHS England in involving people, including
those with relevant lived experience, throughout policy
planning and delivery.

Dr Whitford rose—

Edward Argar: The hon. Lady may be about to agree
with me; she is welcome to do so.

Dr Whitford: When we debated vaginal mesh, Primodos
and valproate in the Chamber, one of the big issues that
came up—I certainly spoke about it—was the issue
within medicine, with doctors. What work will be done
with Health Education England and medical schools to
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ensure that young student doctors, and doctors in early
training, recognise this terrible dismissal of women’s
concerns about all aspects of their health? The menopause
is a classic, but there are many others.

Edward Argar: The hon. Lady is absolutely right to
raise that. We need to get across, loud and clear, to our
future clinicians almost right from the start—from their
training and early education—the message that everyone’s
health concerns matter equally, subject, obviously, to
clinical decision making. I hope and believe that HEE
and others will engage with that process in the context
of the women’s health strategy. We do not want it to be
a document that just sits on a shelf, or want it to look at
issues in a siloed way; it should look at them across the
piece. Over many years, there have been strategies on
particular aspects of health. In the strategy, we seek to
bring together a whole range of factors, so that we can
look at how women interact with the healthcare system,
and how to meet their needs holistically.

We want to maximise the independence of ICBs, so
that they function in the way that best suits the needs of
their patients and their organisations. We are therefore
keeping their legislative obligations proportionate; that
brings us back to a debate that the Committee has had
multiple times about the permissive nature of the legislation.
I agree that appropriate representation is essential in
healthcare planning. I fear that the new clause is overly
specific and not necessarily in keeping with the obligations
on ICBs set out in clause 19 on general functions.

The Bill already puts obligations on ICBs that will
help to ensure that relevant groups are fully represented
and consulted in decision making. In particular, ICBs
will need to ensure that they have taken appropriate
advice from a broad range of those with professional
expertise. As the work of ICBs will inevitably cover
reproductive health, that requirement ensures that relevant
groups are included in this work. Furthermore, as we
discussed in the opening sittings of the Committee,
local areas will have the flexibility to determine any
further membership of the ICB beyond the minimum
for which we have legislated. That discretion will allow
local areas to ensure appropriate representation.

On working in partnership with the non-profit sector
and local community groups, I recognise the essential
role that those organisations and groups play, and agree
that they should be involved in strategic decision making
where appropriate. Each ICB and their partner local
authorities will be required to establish an integrated
care partnership. We expect the ICP to bring together
organisations from across health, social care and public
health, and representatives from wider areas where
appropriate. That could include organisations from the
voluntary and community sector. The ICP will be tasked
with promoting partnership arrangements and developing
a plan to address the health, social care and public
health needs in its area. As that will include reproductive
healthcare needs, we would expect relevant local groups
to be represented. The ICB and local authorities will
have to have regard to that plan when making decisions.
That will enable more joined-up planning and provision,
both in the NHS and by local authorities, which will
enhance the services that people receive.

Existing and proposed duties already address the
concerns underlying the new clause and ensure effective
public involvement. We have concerns about imposing
additional duties on individual services. Our approach
enables local NHS bodies, supported by national guidance,
to decide how best to involve patients and the public in
the planning of commissioning arrangements, and in
developing and considering proposals to change them,
so we are not convinced that the additions in the new
clause in respect of reproductive healthcare are necessary.

Alex Norris: I am grateful for the contribution from
my hon. Friend the Member for Bristol South. Many
people will be looking with great interest at what happens
tomorrow. She spoke about the menopause not having
been on the political agenda for such a long time. I
think that that has changed, and not before time, so we
are all very much looking forward to what will happen.

We have tested the Minister on the permissiveness
point quite a lot, so by this, the 22nd sitting of the
Committee, I think it is possibly an established fact, and
I do not intend to divide the Committee, but I do want
to come back on what he said about the sufficiency of
the duties as drawn. When we have pushed for individual
plans for each ICB—say, on inequalities, on the first
1,001 days and on drugs and health—there has almost
been a sense of, “Well, of course these bodies will want
to do that. It will be their local decision, but of course
the evidence will drive them to do that.” I do not think
we can say, on women’s health, that that is an “of
course”, because we know that actually, historically, it
can be very much an afterthought.

The thought that I might leave colleagues with on this
issue is that we are having a growing conversation in this
country about misogyny, and one of the things that you
will hear men say a lot—I have said this myself, because
I mean it—is, “We have to hold one another to account
for the things we say and the way we act.” I completely
agree with that. In that spirit, we have to understand
that if a lot of the basic reproductive healthcare things
that we are talking about today happened to men, we
would be doing them in McDonald’s drive-thrus. It is as
simple as that. Therefore, if we are to have an honest
conversation with one another about misogyny in this
country, it is that sort of thing that we mean. It is not
always about pointing fingers and blaming, or policing
jokes, which I think is important; it is actually about
saying that services are different because these things do
not happen to us and we should be more mindful of
that and should want to change. I beg to ask leave to
withdraw the motion.

Clause, by leave, withdrawn.

New Clause 54

ENHANCED DATA COLLECTION

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 14Z43 (inserted by section 19 of this Act)
insert—

“14Z43A Duty to develop data collection systems

Integrated care boards must—

(a) develop single whole-system IT systems across the
whole of their integrated care system with the explicit
purpose of supporting data collection and sharing;
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(b) prioritise the use of those data systems for streamlining
patient pathways;

(c) establish mandatory standards for patient-initiated
follow ups; and

(d) use the data systems developed under paragraph (a) to
report on a regular basis performance against
improving patient outcomes in line with the
standards established under paragraph (c).””—(Alex
Norris.)

This new clause requires ICSs to develop digital data collection and
sharing systems, and use them to track performance against mandatory
standards, with specific regard to patient-initiated follow ups.

Brought up, and read the First time.

Alex Norris: I beg to move, that the clause be read a
Second time.

I keep going, Ms Elliott. Again, you can perhaps file
this under gluttony for punishment. I do not intend to
talk for very long about this new clause. I am sure that
the Minister will be able to give us comfort easily on the
point of new clause 54. It is just to develop the point
about data one last time before our carriages turn into
pumpkins.

A specific part of the Bill deals with data, and we had
some very good conversations at that point. I will not
repeat any of that. I will explain what I am chancing my
arm at in new clause 54. I talked previously about
systems and the problems with systems talking to one
another. Here, we are asking integrated care boards to
develop

“single whole-system IT systems”.

That is perhaps at the top end in terms of what should
be aspirational and what is in fact achievable, but I do
want to pursue the point a little.

Data is critical, as we have said before, in driving
improvements. NHS England’s own website talks about
the need to use it to improve services and decision
making, to identify trends and patterns, to draw
comparisons, to predict future events and outcomes
and to evaluate services. But to do that, we have to have
some sense of consistency. I will not repeat the arguments
around the General Data Protection Regulation—we
had those at length—but that shows the challenges if we
do not get it right.

Going down to ICS level, if we are going to have a
system that really does harness all the information, we
need systems that talk to one another. Therefore, the
prescription in proposed new subsection (a) is that it is a
single system. As I have said, that is the stretch target.
What I am hoping to get from the Minister is a sense of
where he thinks this will land. Is it the same organisations
using the same systems but trying to find a new way to
do them, or will there be some new, novel approach to
how we support footprints to do that? It is an established
fact that data is going to be really important to local
systems, so we want to give them the fairest wind to
make the best use of it that they can.

Dr Whitford: On new clause 54, I just want to speak
to proposed new subsection (d)—the use of data to
assess performance against outcomes. Between 2009
and 2019, there was really no significant national audit
of quality of breast cancer services in England, even
though some of that audit had been carried out in
previous years. Part of that was due to the fracturing of

the system from the social care Act. There might be
only one breast unit within an area, and quality was left
to commissioners. How can commissioners measure
whether a local breast unit is treating people properly or
achieving the aspired-to targets?

In Scotland, 19 of the commonest cancers are audited;
I was involved in developing the breast cancer standards
in 2000, and they have been updated many times since.
They are assessed annually with an annual peer review
conference, where clinicians will openly discuss the
challenges they face and therefore will share the solutions
many of them have come up with. The clinical things
that we know will affect the survival and outcomes of
our women in the future are all set as national benchmarks.
It is important that, while data would be collected
locally, it is benchmarked against national standards.

The Getting It Right First Time project was restarted
in England a few years ago but, to my knowledge,
although the Getting It Right First Time for breast
cancer report was completed at the end of 2019, I have
not seen it published. That appeared to be due to the
election in December 2019; perhaps the Minister can
clarify whether the breast cancer GIRFT report has
now been published, when it might be published and
what other GIRFT reports have come out.

The problem is that, even if that report were published
now, two years after its completion, it would largely be
based on data from 2018, and therefore clinicians would
shrug their shoulders and say, “Out of date.” It is
important that data is used in a timeous manner to
audit as quickly as possible, so that the audit loop can
be closed and services improved. Having led on this
process in Scotland, I saw the change in standards
between 2001, when we began the first assessment, and
2005, and it is an incredibly satisfying, not frightening,
thing for clinicians to see year on year the quality of
care delivered by their unit driven up. There must be
national standards, but local audit.

Edward Argar: This new clause would create an obligation
on ICBs to develop system-wide data-sharing IT systems.
It would also require them to set and report on targets
linked to outputs from this system. I recognise the
importance of effective IT systems for the efficient
delivery of services and for holding systems to account.
However, we must set that against seeking to maximise
the independence of ICBs to function in a manner that
best suits the needs of their patients and organisations.

The obligations set out in the Bill are designed to
establish a framework which ensures that ICBs fulfil
their functions properly, while granting them as much
discretion as possible in how they do so. The provisions
in the Bill strike the balance between conferring the
necessary duties and functions on ICBs to operate
safely and effectively, and avoiding being overly prescriptive
in any specific area. By placing too many statutory
duties on ICBs, the risk is that innovation and locally
led solutions may be stymied and focus may be taken
away from their primary function of arranging for the
provision of health services.

Of course, ICBs should be committed to improving
patient pathways. However, we believe the duties already
set out in the Bill are sufficient to ensure this happens.
Further to the requirements set out in the Bill, there are
already specific relevant provisions elsewhere in legislation.
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Section 251B of the Health and Social Care Act 2012
places a duty on certain health or social care organisations,
which would include ICBs, to share information about
an individual with certain persons where this will facilitate
the provision of health services or care to the individual
and is in the individual’s best interests.

In addition, there is significant work already under
way on data strategy, which will have a direct impact on
ICBs. The data strategy “Data Saves Lives: Reshaping
health and social care with data” sets out commitments
to transform the way that data is used across the health
and care system, giving patients control of their health
data and enabling staff to save more lives through
improved care and treatment. It recognises that ICBs
will help the NHS to join up data and delivery more
seamlessly, working side by side with local government,
third sector partners, and the wider health and care
system to address long-term challenges, and sets out
that each ICB will be expected to use digital and data to
drive systems working, connect health and care providers,
improve outcomes and put the citizen at the heart of
their own care.

The data strategy was published in draft for engagement
in June and a final version will be published by the end
of the year. It sets out a range of commitments to
ensure that health and care professionals have the data
they need to provide the best possible care, that local
and national decision makers are supported with data,
and that data for adult social care are improved. It also
includes commitments on every ICB having shared care
records in place, and commitments in relation to data
sharing between NHS organisations and supporting the
underpinning infrastructure in order to ease data sharing.

4 pm
The hon. Member for Central Ayrshire raised a specific

question about publication of the GIRFT data. I do
not have that to hand, but I hope she will permit me to
write to her outside the Committee in order to give her
that information, if I am able to do so.

As a result of the above, I do not believe that adding
an additional duty to ICBs would be necessary, as the
work is already under way.

Alex Norris: This is not something that we will be
able to resolve with top-down prescription, but I have
made the point that I hope we will do everything we can
at a national level to model best practice, to demonstrate
best practice and to give our local systems access to
best-practice systems, because that will be very important.
On that basis, I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 56

DOMESTIC VIOLENCE TRAINING FOR GPS

“(1) The National Health Service Act 2006 is amended as
follows.

(2) After section 83B (inserted by paragraph 3 of Schedule 3 of
this Act) insert—

“83C Duty concerning domestic violence and abuse

(none) Integrated care boards must ensure that specialist domestic
violence and abuse training, support and referral programmes are
universally available to all general practitioners.””—(Alex Norris.)

This new clause adds a requirement for specialist domestic violence and
abuse programmes to be available universally throughout general
practice.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

Domestic abuse is an issue of significant interest
across this place. We know that two women a week are
killed by a current or former partner in England and
Wales alone. As we mentioned the other day, a quarter
of women will experience domestic abuse in the course
of their lifetime, which has devastating effects. It impacts
on both the physical and mental health of survivors and
their children, and it has a terrible cost in general to
everybody, including a financial cost.

New clause 56 would impose a duty at a local level to
ensure that GPs have access to specialist domestic violence
and abuse training. It is something that would be very
welcome, and we are proposing a duty for integrated
care boards to provide that. GPs are a credible point of
contact for people in violent relationships. Some 80% of
women in a violent relationship seek help from health
services first. In some cases, that is their only contact.
Training for GPs is vital to ensure that such contact is
of the best possible quality. A study of women in
violent relationships in the Netherlands found that 50%
of women who did not speak to their GP about the
matter would have done so if the GP had been in a
position to approach it. Moreover, 50% of the women
who did talk to their GP did so because they hoped to
be referred on, so they wanted to have a high-quality
conversation with someone who knew the system.

From my time prior to this place and my experience
in Nottingham, I have a lot of enthusiasm for the IRIS
programme—the identification and referral to improve
safety programme. A trial carried out by Bristol University
found that the training programme led to up to six
times more women receiving the help they needed, and
that it boosted the number of referrals to specialist
domestic violence agencies. After IRIS training, GPs
reported being better able to assess domestic violence
risks and a greater awareness of services, while 99% of
service users felt listened to and 87% felt safer.

The evidence is that such training works. This is of
course not the way in which we should write a new
clause, but I am saying that IRIS should be universal or
something like it. I would leave the “something like it”
to the provider market and to commissioners but, in
general, the principle is that all GPs should have training
so that they can understand and act on domestic abuse
and have the right resources to provide support and
make skilful onward referrals, so that the system can
wrap its arms around an individual who is trying to get
out of an abusive situation. That would be exceptionally
important for such women, and I hope the Minister will
have some thoughts about how we can get to a universal,
IRIS-like level of engagement with our GPs.

Edward Argar: The new clause would require ICBs to
provide specialist domestic violence and abuse training,
support and referral programmes to all GPs, with the
aim of strengthening the health response to domestic
abuse and improving links between the NHS and voluntary
sector support for victims. We have concerns about the
new clause, which is why we cannot accept it, but I hope
that I can set out to the shadow Minister my reasoning.
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Domestic abuse, as we discussed yesterday when
considering another proposed new clause, is a terrible
crime, and it can have a devastating impact on victims
and survivors. It is also important that we remember
that children are often just as much victims as the
victims themselves, through the experiences that they
have of domestic abuse and domestic violence. The
Government are clear that there is absolutely no excuse
for abuse. Tackling domestic abuse and supporting victims,
survivors and their children is a key priority for
Government, now more than ever.

The Domestic Abuse Act 2021 and the forthcoming
domestic abuse strategy will help to provide a whole-system
approach to protect and support victims and their
children. The measures in the 2021 Act seek to promote
awareness by introducing a statutory definition of domestic
abuse, and to recognise children, as I alluded to, as
victims in their own right, in order to protect and
support both, tackle perpetrators, transform the justice
response, and drive consistency and better performance
in the response to domestic abuse.

The 2021 Act also sets out the convening of local
domestic abuse partnership boards, with healthcare
representation. We recognise the key role that healthcare
services play within a whole-system approach to tackling
domestic violence. Healthcare services must identify
signs of risk and harm, enable victims and survivors to
come forward, and provide timely integrated care and
support. We know how important it is that statutory
agencies and professionals properly understand and
react to domestic abuse. However, I hope that I can
reassure the Committee that placing in the Bill a formal
duty on ICBs to ensure that specialist domestic violence
and abuse training, support and referral programmes
are universally available to all GPs is not necessary.

General practice is delivered by multidisciplinary teams,
rather than just GPs, and existing Care Quality Commission
registration requirements include a review of practices’
safeguarding processes. In addition, NHSEI’s ICS people
guidance sets an expectation that ICBs will foster learning
and continuing professional development. Going further,
the Bill, in proposed new section 14Z41 of the National
Health Service Act 2006, imposes a duty that each ICB

“must, in exercising its functions, have regard to the need to
promote education and training for the persons mentioned in
section 1F(1)”

of the 2006 Act.

Sarah Owen (Luton North) (Lab): Again, I break the
convention that Whips do not speak, because this issue
is close to my heart. I listened carefully to the discussions
yesterday, and to what the shadow Minister, my hon.
Friend the Member for Nottingham North, and the
Minister have said on the new clause, but if we looked
at domestic abuse as a disease or virus, given the fact
that it kills women, it kills people in their homes, and
has mental and economic impacts that affect people’s
overall health, we would certainly ensure that GPs were
trained on it. Why can we not do the same thing with
domestic abuse?

Edward Argar: I am grateful to the hon. Lady. In
part, the reason is because this is sadly not a well
drafted new clause. It is very narrowly drafted to GPs,
not recognising the multidisciplinary nature of how
healthcare is delivered in GP practices. I suspect that we

all have correspondence from constituents—whether
happy or unhappy—going to doctor associates, practice
nurses and others. That is one of my key concerns, but
let me articulate a little more what is already being
done. I see where she is coming from. As I mentioned
yesterday, I was the Minister with responsibility for
victims of domestic violence, and of crime in general,
when I was in the Ministry of Justice, so it is something
that I am very familiar with. It is about raising awareness
not just with GPs, but within the police and a range of
agencies. My challenge, just before she intervened, was
partly about the way the new clause is drawn, but let me
articulate a little further our views on it. I am keen to do
so before the business possibly collapses early in the
House, and we have to adjourn in order that I can
respond to the Adjournment debate.

Section 1F of the 2006 Act defines a wide group of
people, covering persons who are employed, or who are
considering becoming employed, in an activity that
involves or is connected with the provision of services
as part of the health service in England. That duty on
ICBs would already cover general practitioners, but it
goes wider. I appreciate that the new clause goes beyond
training, so I will also discuss the support and referral
elements that the hon. Member for Nottingham North
talked about.

The NHS provides care and support to victims of
domestic abuse through a range of healthcare services.
This response is centred around ensuring that healthcare
professionals are trained to spot the signs of domestic
abuse and those at risk; to make safe and sensitive
enquiry of the issue; to know where to refer people to
get further support, and to know when and how to
share information appropriately with colleagues and
other organisations.

All NHS staff must undertake annual mandatory
safeguarding training, which includes focus on domestic
abuse. NHS England, NHS Improvement and Health
Education England are reviewing mandatory safeguarding
training for all health professionals to ensure that they
are fully equipped with the key skills, knowledge and
principles to protect all citizens. The Government published
an online domestic abuse resource for health professionals
and have developed a number of training modules with
the Institute of Health Professionals, the Royal College
of Nursing and the Royal College of General Practitioners.

From 2018 to 2020, the Department managed £2 million
of funding for the domestic abuse pathfinder programme,
which created a model health response for survivors of
domestic violence and abuse in acute, community and
mental health services. The pathfinder toolkit was published
in 2020 as the result of emerging promising practice at
our pilot sites, coupled with the expertise of the pathfinder
consortium of specialist domestic abuse organisations,
to encourage best practice across the health system.
Pathfinder has given us a model for our response to
domestic abuse in healthcare. It is a model for integrated,
joined-up and trauma-informed care and support, with
healthcare settings and the voluntary sector working
together.

As the shadow Minister mentioned, the Department
of Health and Social Care has also funded the IRIS
programme, to which I pay tribute. IRIS is a training,
referral and advocacy model to support clinicians in
better supporting patients who are affected by domestic
violence and abuse, and to increase the awareness of
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domestic violence and abuse within general practice.
IRIS is recognised by the DHSC as good practice, and
via the National Institute for Health Research we funded
a study that demonstrated the effectiveness of the IRIS
programme at scale. I am delighted to note that the
study won the 2020 Royal College of General Practitioners
research paper of the year award.

I am proud that the Government have championed
the building of that evidence base. I believe that it
would not be best or appropriate, however, for the
legislation to require local health and care systems to
adopt specific programmes. Indeed, such detailed
requirements would reduce local health and care partners’
flexibility to meet the needs of their local populations
or to engage with particular local organisations and
expertise in delivering their programmes.

Beyond ICBs, I see a huge opportunity for integrated
care partnerships to support improved services for victims
of domestic abuse, sexual violence and other forms of
harm, through better partnership working and joint
planning of services. The Government have also developed
a cross-Government strategy for tackling violence against
women and girls, and will develop a cross-Government
domestic abuse strategy.

As committed to in the tackling violence against women
and girls strategy, the DHSC will continue to work
closely with NHS England and NHS Improvement to
promote evidence-based approaches to tackling violence
and abuse through guidance and engagement with the
new system.

Alex Norris: I am grateful to the Minister for his
response. I am more than happy to wait for the domestic
abuse strategy, but I really hope that such measures will
feature in it, and that when the strategy goes around
various Departments for their comments, the Minister
will make a commitment—

Edward Argar: May I make the offer to the hon.
Gentleman that I or the relevant Minister leading on
this—whoever is more appropriate—will engage directly
with him?

Alex Norris: That is very welcome, and in that spirit, I
beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 57

CANCER STRATEGY

“Within 12 months the Secretary of State must—

(a) publish a new cancer strategy; and

(b) either designate a minister or appoint a national lead
with responsibility for enacting its implementation.”
—(Alex Norris.)

This new clause requires the publication of a new cancer strategy, with
a minister or other person made responsible for its delivery.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

The Chair: With this it will be convenient to discuss
new clause 64—Cancer treatment data reporting—

“(1) Beginning within 6 months of the passage of this Act, the
Secretary of State must publish each month data on—

(a) the number of patients awaiting treatment for cancer,

(b) the number of patients with a cancer diagnosis, and

(c) what NHS’s previous estimate was of the number of
patients who would have a cancer diagnosis at that
point in time.

(2) Six months after the publication of the first report under
subsection (1), and every six months thereafter, the Secretary of
State must publish a report on the action being taken to reduce
the number of patients awaiting treatment for cancer.”

Alex Norris: I am conscious of other business, so if I
am interrupted, I will not take it as rudeness.

Edward Argar: We may be okay.

Alex Norris: New clauses 57 and 64 both relate to
cancer. It is not quite possible to quantify the damage
done by cancer in this country because we end up just
throwing big numbers around. In the UK, there are
375,000 new cases and 166,000 cancer deaths each year.
Each of those numbers represents a person with a
devastated family. I lost my father to cancer in my
infancy—35 years ago in January—and that loss is
something that lives with a family for the rest of their
lives.

We know that one in two people born after 1960 will
be diagnosed with cancer. Our investment in cancer
services is £5 billion a year, but the cost dwarfs that, at
over £18 billion. Nearly 40% of cancers are preventable.
Happily—this is something we should be proud of in
this country—the developments that we are making in
medical and technological areas mean that cancers are
increasingly survivable, with the survival rate doubling
in the last four decades. Better diagnosis and treatments
mean that nearly 50% of those diagnosed with cancer in
England and Wales now survive for 10 or more years,
and there is no reason for that to stop increasing.

4.15 pm

The reason for new clause 57 is that we need a proper
national-level cancer strategy. During the pandemic we
talked about dealing with the backlog, which I will
address shortly. We got to the point where there was a
recovery strategy for about three months at about this
time last year, and then it was suggested that local
communities had to respond, but I do not think that
quite does it. We need a national-level strategy with a
national-level lead to make sure it gets the necessary
attention. Again, we must improve our access to data,
but I will not labour the points I made earlier.

With regard to the backlog now, last month there was
a very worrying report from the Institute for Public
Policy Research on building back cancer services in
England, with missing patient backlogs a particular
concern. The pandemic led to 37% fewer endoscopies,
25% fewer MRIs and 10% fewer CT scans between
March 2020 and February 2021. Every four-week delay
in diagnosis and treatment leads to a 10% loss in
survival rate. With nearly 370,000 fewer people than
expected referred to a specialist, it is estimated that we
are close to 20,000 missing diagnoses, and are therefore
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starting to see a fall again in the number of cancers
diagnosed while still highly curable, so lives are at stake
here. A national strategy where all the partners have
very clear roles would be very good.

New clause 64 is about data; the two new clauses are
well read together. This is about being honest about the
data and the impact of the pandemic, and also the impact
of an underserved NHS in the run-up to the pandemic,
which meant that cancer targets had not been met for a
very long time. We need to pull that together in one
honest appraisal of the situation so that we can start to
plan to tackle it. It is absolutely fundamental for families.

Edward Argar: New clause 57 seeks to commission,
as the shadow Minister has said, a new cancer strategy
and to designate a Minister or appoint a national lead
with responsibility for enacting its implementation. The
Government’s current cancer strategy is incorporated in
the NHS long-term plan, published in 2019. That plan
sets out ambitions that by 2028 the proportion of
cancers diagnosed at stages 1 and 2 will rise from
around 54% to 75% of cancer patients, and 55,000 more
people each year will survive their cancer for at least five
years after diagnosis. The shadow Minister is right to
highlight the importance of the issue as something that
touches everyone in some way, directly or indirectly. In
the midst of the pandemic last year, I lost my uncle to
cancer, and I suspect families all over the country are
experiencing something similar among their family and
friends. That is in the nature of the disease that we are
talking about.

The NHS long-term plan contains a series of
commitments to support the ambition. It focuses primarily
on fast and early diagnosis, raising greater awareness of
the symptoms of cancer, lowering the threshold for
referral by GPs, accelerating access to diagnosis and
treatment, and maximising the number of cancers that
we can identify through screening. That ambition was
intentionally set at a stretching level. Achieving it requires
material progress in all of the long-term plan’s activities
as well as successful innovation. The covid-19 pandemic
has made the ambition even more challenging because
of the additional pressure it has put on the NHS. It is
still too early to assess the extent of the pandemic’s
effect on that ambition in the long term. We remain
absolutely committed to the need to prioritise earlier
diagnosis to improve cancer outcomes. This ambition
was strongly supported by the many cancer charities
that worked with us to agree the priorities for the NHS
cancer programme, and I pay tribute to them all.

I understand the intention behind the new clause.
The covid-19 pandemic affected all NHS services in
creating an environment unforeseen at the time by the
long-term plan. In response to the pandemic, NHS
England and NHS Improvement set up the cancer
recovery taskforce, which provided advice and guidance
on the national strategy for the recovery of cancer
services. It monitored progress against the aims of restoring
demand, reducing waiting times and ensuring sufficient
capacity for cancer diagnosis and treatment. The taskforce
published the cancer recovery plan in December last
year, which fed into NHS operational and planning
guidance outlining how the NHS would return to its
pre-pandemic cancer performance within the long-term
plan. It is thanks to the taskforce and forward planning

that the CQC’s “State of Care 2020/21” report says that
cancer services have achieved the best response and
recovery, generally closing the gap in access on pre-pandemic
levels more than any other area, although it notes that
this still leaves a large backlog, which the recovery plan
is focused on tackling.

The long-term plan commits NHS England and NHS
Improvement to speed up the path from innovation to
business as usual, spreading proven new techniques and
technologies and reducing variations. I therefore consider
the new clause, while it covers an important issue and
quite rightly draws it to the attention of the Committee,
not strictly necessary, because an ambitious cancer plan
is already embedded in the long-term plan, with clear
plans in place to support the recovery of cancer services
from the pandemic specifically. We are fully committed
to the actions within these plans and to seeing the
long-term plan to its conclusion.

Dr Whitford: The Minister has not mentioned the
workforce, specifically in radiology, which is very much
the central specialty in diagnosing cancer. The data
show that, once someone has been recognised as a
cancer patient, they are still being treated relatively
quickly—as he highlights, there is a shorter gap—but
the problem is actually diagnosing someone, and the
radiology workforce has a drastic shortage.

Edward Argar: I am grateful to the hon. Lady, who is
distinguished in this field herself, from her previous
career. She quite rightly highlights the importance of
the workforce. Since 2010, in both radiology and
radiography, there have been significant percentage increases
in the workforce of those specialist professions. However,
she is right to highlight that, while we have seen a
significant percentage increase, in absolute terms we
still need to do more to grow those professions. We have
plans in place to do that, but that is a slow task; it can,
in some cases, take up to 10 or 12 years to become an
experienced specialist in that field.

On those increases since 2010, the Government would
argue that we put measures in place, but it is also
important to recognise that the previous Labour
Government were working on this as well, hence the
pull-through; those radiologists and radiographers did
not magically appear immediately after 2010. There
were programmes in place before and after that, so it is
right that we recognise the contribution of the Opposition
when they were in Government.

Finally, the new clause also seeks to place a Minister
or national leader in charge of that new cancer plan.
My ministerial role includes responsibility for elective
recovery and recovery from the pandemic—our plan to
tackle those waiting lists. As the shadow Minister knows,
my hon. Friend the Member for Bury St Edmunds (Jo
Churchill), the former Under-Secretary of State for
Health, who briefly sat on this Committee, had
responsibility for cancer services specifically, as does the
new Under-Secretary. Dame Cally Palmer is the national
lead as the national cancer director at NHS England
and NHS Improvement. She has a distinguished career
as chief executive of the Royal Marsden Hospital in
parallel. We are jointly responsible for the current cancer
plan. It is therefore unnecessary to include that new
duty when we already have those accountabilities.
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I will move on briefly to new clause 64, which we are
considering with new clause 57. It seeks to legislate for
an additional duty on the Secretary of State to publish
data on cancer waiting lists, cancer diagnoses and action
being taken to reduce the number of patients waiting
for cancer treatment in England. Again, I understand
the intention behind the new clause. Cancer is one of
the greatest challenges to people’s health, as we set out.
I would like to highlight first the fact that the Government
are already delivering on the request for monthly publication
of cancer performance data. Ensuring transparency of
data is a priority. Each month, we publish official
statistics on waiting list data, including the number of
patients who began cancer treatment and waited longer
than 62 days for treatment. NHS England also publishes
monthly management data on the number of people
currently waiting longer than 62 days for diagnosis or
treatment. The new clause calls for data that is very
similar to what is already published, and we therefore
consider that it would be duplicative.

Secondly, on the request to publish predictions—that
is not something that is currently done. Doing so would
likely result in unhelpful poor-quality assumptions or
modelling that could lead to expectations or an
understanding that is not reflected in the reality of the
data that comes through. While we look at all data
sources internally, it would not be in the best interests of
scrutiny and, potentially, patients to publish poor-quality
predictions with a limited confidence factor.

Thirdly, there is no evidence of need. Following the
success of campaigns such as Help Us, Help You, we
have seen the public seek medical attention for symptoms
that might be cancer, while cancer referrals from GPs
have been at record levels since March. At the same
time, the NHS has been delivering high-quality and
innovative solutions to improve cancer care and treatment.
We have announced funding for elective recovery, including
cancer services, of £2 billion this year and £8 billion
over the next three years, which will increase activity
and deliver millions more checks, scans, procedures and
treatments. We will continue to publish and review the
monthly official statistics to monitor progress.

Finally, on the request for the Secretary of State to
publish a report every six months on the actions taken
to reduce the number of patients awaiting cancer treatment,
I should state that the NHS has already undertaken
extensive work to reduce the number of patients waiting

for treatment and to continue progress in delivering the
long-term plan ambitions for cancer. We will publish
the elective recovery delivery plan later this year, which
will set out how the NHS will deliver increased elective
capacity and how cancer patients will be prioritised for
access.

Furthermore, the NHS cancer programme already
regularly reports on progress through both NHSEI and
DHSC governance structures, through publication of
monthly data on cancer waiting times and through
regular communications products. We would therefore
argue that the new clause is duplicative. While I assure
the Committee that we are taking urgent action to
reduce cancer waiting lists, we consider the new clause
to be unnecessary.

Alex Norris: I am grateful for that answer, which
reflects the current difference in public policy between
the Government and the Opposition. At oral questions
to the Health Secretary, I always ask and will continue
to ask whether the Government’s position is that the
current plans and status will be sufficient to meet the
challenges and the backlog—we think they are not.
While the system was overheated before the pandemic,
it has been distressed by the last 18 months. We do not
think that asking that system to meet both emergent
and old problems will work. However, that is probably a
point for oral questions and future debates, rather than
this Public Bill Committee. On that basis, I will withdraw
the clause.

As we are coming to the end of the debate, I might
gently say to the Minister, on his point that the Government
do not make predictions because they might be unhelpful
in the future, that it feels as if, every time he goes on the
news, the Health Secretary puts waiting lists up by
another million in an extraordinary attempt to manage
expectations. Was it 13 million last time? It just goes up
and up. I do not think it is quite fair to say that
Ministers do not do that—the Health Secretary, at
least, certainly does. Nevertheless, that is no reason not
to withdraw the clause, and I therefore beg to ask leave
to withdraw the clause.

Clause, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Steve Double.)

4.29 pm

Adjourned till Tuesday 2 November at twenty-five minutes
past Nine o’clock.
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Public Bill Committee

Tuesday 2 November 2021

(Morning)

[STEVE MCCABE in the Chair]

Health and Care Bill

9.27 am

The Chair: As Members have possibly worked out, I
am a last-minute stand-in for Peter Bone, which has
always been my ambition in life. [Laughter.] Seriously,
Peter has been caught up in some kind of road traffic
incident. I think he is fine; he has just been delayed, so
that is the reason for the delay in proceedings.

I remind Members of all the usual things: please
switch electronic devices to silent, and remember that
no food or drinks are permitted. I encourage Members
to wear masks, as per the House of Commons Commission
rules, and to give their notes to Hansard or to send them
to hansardnotes@parliament.uk.

New Clause 58

DUTY ON NHS ENGLAND TO PROMOTE EVIDENCE-
BASED PUBLIC HEALTH PROGRAMMES

“(1) NHS England must promote to integrated care boards the
value of evidence-based public health programmes.

(2) NHS England must publish a report each year on the state
of evidence-based public health programmes within England and
their impact.”—(Alex Norris.)

Brought up, and read the First time.

Alex Norris (Nottingham North) (Lab/Co-op): I beg
to move, That the clause be read a Second time.

I have heard about the fastest gun in the west; I think
you might be the fastest-moving Chair in the west
midlands, Mr McCabe. Turning to the substance of the
new clause, covid-19 has shown the value of public
health programmes in building this country’s resilience
and improving public health outcomes, yet there is no
duty in the Bill on NHS England to promote such
public health programmes to integrated care boards or
to evaluate their impact. New clause 58 seeks to change
that.

During proceedings over the past couple of months, I
have highlighted on multiple occasions the damage
caused by the short-sighted health cuts we have seen
over the previous 11 years, so colleagues will be relieved
to hear that I am not going to repeat those points.
However, we should be looking to do better now and to
use this Bill as a watershed moment. As the Association
of Directors of Public Health noted when the White
Paper was published, there is a limited focus in the Bill
on the health inequalities that have been exposed and
exacerbated by covid-19 and, again, this new clause
seeks to improve that situation. With the changes to
Public Health England and the announcement of the
new Office for Health Improvement and Disparities, it
is vital that the Government make a belated recommitment
to public health and prevention.

There are a number of ways in which that commitment
could be manifested. Public health programmes are
particularly crucial to the prevention agenda, and it is
right that NHS England promotes the value of those

programmes, looks at them, assesses them and reports
on their impact. To draw on one example that is linked
to an item we will be discussing later—dental services—
community dental services and oral health public health
programmes have shown that significant savings and
significant improvements in individuals’ lives can be
generated through effective, evidence-based public health
programmes. Social enterprises such as those can bring
a number of additional benefits. They exist not to make
a profit but to deliver on a social mission and to reinvest
any surplus in improving local services.

That is what the public health grant traditionally
funded. When I first had responsibility for the public
health grant in 2014, 85% of that money went into
commissioned services. That funding will have been
diluted by the cuts in recent years, but largely that
money went to community-based, not-for-profit, evidence-
based schemes. Public health programmes really improved
our communities, but we have lost them, and that is a
sadness. We need to recommit to them and have a real
focus on getting integrated care systems to commit to
them, demonstrating what works in one part of the
country and promoting it across the rest of the country.
That is what this new clause seeks to achieve.

The Minister for Health (Edward Argar): Mr McCabe,
it is a particular pleasure to see you in the Chair this
morning, allowing us to get going.

I very much welcome the opportunity to debate and
put on record again the Government’s commitment to
improving and protecting the public’s health and to
supporting evidence-based interventions. Like the shadow
Minister, the hon. Member for Nottingham North, I
can think of no better example than the remarkable
speed of this country’s roll-out of covid vaccinations
and the response to the pandemic, saving lives and
supporting our economic recovery. That, of course, is
testament to the hard work and dedication of our NHS
and public health professionals in rising to the greatest
infectious disease challenge of modern times.

Our commitment to evidence-based public health is
also writ large in many of the Bill’s provisions, our
wider programme of public health reform and the proposals
set out in the Government’s recently published plan for
health and care, “Build Back Better”. We made it clear
in that document that although the Government’s
immediate priorities for the NHS must be dealing with
covid and recovering from the elective backlog, the
long-term priority is to shift the NHS towards prevention.
Prevention must be a central principle in delivering a
sustainable NHS and levelling up. That means fixing
the underlying causes of ill health, which is at the heart
of the mission of the new Office for Health Improvement
and Disparities and the new UK Health Security Agency.

As new clause 58 hints at, a focus on prevention,
coupled with a strategic approach to population health
more generally, will also be at the heart of integrated
care systems. The new triple aim will bind NHS bodies
to consider wider effects on health and wellbeing, alongside
a duty to reduce inequalities in access and outcomes.
Integrated care boards will be required to seek advice
from persons with a broad range of professional expertise
on public health and prevention, complementing the
role, already set out in regulations, of local government
and directors of public health to provide advice. Moreover,
each integrated care partnership’s strategy will be clearly
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rooted in, and draw extensively on, local place-based
joint strategic needs assessments so that real needs and
priorities can be addressed at local level. The ICB’s
plans must have regard to that strategy.

I entirely concur with the shadow Minister that evidence-
based public health practice is always desirable, and a
learning culture essential, but the Government do not
see the need for a specific legal duty on NHS England
to promote that to ICBs—as envisaged by the new
clause—although it undoubtedly will have a role in
exhorting and supporting them to their best efforts. The
Office for Health Improvement and Disparities and the
UK Health Security Agency will also have an important
role in this regard, and the National Institute for Health
and Care Excellence will continue to issue evidence-based
guidance on public health topics referred to it.

There is already a broad obligation on NHS England
and NHS Improvement to promote continuous
improvement in the quality of services provided across
the NHS and, in doing so, to have regard to evidence-based
public health quality standards. That includes having
regard to quality standards prepared by NICE.

It follows from the rejection of the first limb of the
new clause that the Government cannot support the second.
However, as set out in “Build Back Better”the Government
will bring forward separately from the Bill a new
requirement for NHS England

“to introduce a yearly prevention spend, outcome and trajectory
reporting criteria, including an assessment of the 10-year spend
and outcome trajectories…of the major preventable diseases such
as diabetes.”

It may not, but I hope that that goes some way towards
meeting the intent behind the shadow Minister’s new clause.

There is a somewhat different matter where public
health programmes are commissioned directly by the
NHS itself, in exercise of the Secretary of State’s public
health functions. That is the case with, for example,
national screening or immunisation programmes. These
programmes are currently commissioned by NHS England
but are rooted in expert advice from the UK National
Screening Committee and the Joint Committee on
Vaccinations and Immunisations respectively. NHS England
is already prepared to report to the Secretary of State
on its performance against these functions.

Were any of these functions to be delegated to ICBs
to deliver in future, we would expect NHS England to
clearly convey the requisite standards and performance
expectations for those evidence-based programmes, and
overall information about performance and effectiveness
will be provided to the public.

In summary, there is a good deal of unity of aim and
objective, but I fear there is a difference as regards
methods. On that basis, I encourage the shadow Minister
not to press the new clause to a Division.

Alex Norris: I share with the Minister the desire for a
shift to prevention. My anxiety, from the Government
action we have seen over the last decade, is that that is a
rhetorical shift rather than a substantial shift in policy,
and definitely not a substantial shift in resourcing.
Nevertheless, the Minister’s answer on the documentation
that NHS England will be asked to publish is a suitable
substitute for a provision being on the face of the Bill.
On that basis, I beg to ask leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 63

YOUNG CARERS’ NEEDS ASSESSMENTS FOLLOWING

HOSPITALISATION

“In the Children Act 1989, after section 17ZC, insert—

‘17ZCA Young carers’ needs assessments following
hospitalisation

(1) An NHS trust or NHS foundation trust must ascertain
during hospitalisation whether a patient when discharged will be
cared for primarily by a young carer.

(2) Where an NHS trust or NHS foundation trust ascertains
that a patient when discharged will be cared for primarily by a
young carer then the NHS trust or NHS foundation trust must
give the local authority where the patient lives notice that a
young carer will require a needs assessment.

(3) The local authority receiving notice under subsection (2)
must carry out a needs assessment, and in doing so must—

(a) ascertain whether it is appropriate for the young carer
to provide care, and

(b) identify what support or services need to be in place for
safe discharge of the patient.

(4) The needs assessment required by subsection (3) must be
conducted before the patient is discharged.’”—(Karin Smyth.)

This new clause would ensure that the needs of young carers are
assessed before a patient who they care for can be discharged.

Brought up, and read the First time.

Karin Smyth (Bristol South) (Lab): I beg to move,
That the clause be read a Second time.

It is a pleasure to see you in the Chair, Mr McCabe. I
will not delay the Committee too long on this new
clause, but it is an important one to consider. We had a
good discussion last week on the needs of carers, although
I am not sure we resolved it satisfactorily. Carers do a
huge amount of work on behalf of their families. As my
hon. Friend the Member for City of Durham so eloquently
said, they want to do that work, but many of them
essentially keep our services going. Without them, the
demands on our services would be so much greater.

[MR PETER BONE in the Chair]

All of us who have met or who know young carers
recognise the particular stresses and strains on them
from caring for their relatives. They do astonishing
work. Again, as my hon. Friend said, many feel that
they are doing it because these are their loved ones; they
do not feel like they are carers in many cases, but they
are. Often people then do not come forward, if they are
not known to the authorities, to make that clear. That is
often because of fear of what that might mean for the
family set-up they find themselves in.

The new clause draws attention to the needs of young
carers, particularly following hospitalisation. It would
require trusts and local authorities to be cognisant of
who is caring for a person when they are discharged,
particularly where young carers are involved. When the
issue was first drawn to my attention—particularly the
need to highlight the different needs of young carers—I
must confess that I thought that these things were
routine in good care settings. Obviously, the situation
into which someone is being discharged should be fully
known and recognised, and their needs met. We had a
good discussion about that and we know that that does
not happen, but the pressure on young carers is particularly
acute. As part of that discussion last week, I almost
intervened on the Minister to ask that when we are
considering carers more generally, we highlight young
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carers separately. A hospital needs to know and understand
that the person going back home will be in the charge of
a young carer, and the local authority needs to make
sure that a needs assessment is conducted.

The new clause suggests that should happen before
the patient is discharged. Clearly, the Bill is instigating a
new process, which will look at post-discharge. We had
a good debate about that. As my hon. Friend the
Member for Nottingham North said from the Front
Bench, doing that assessment differently may be better
in the long run—we do not know. In particular, when it
comes to young carers taking up that role, it is even
more acute that it is recognised in the new arrangements.

I will not move the new clause to a vote, but I would
like the Minister to be cognisant of young carers and
assure us that these needs will be highlighted to hospital
trusts and local authorities in the discharge planning
process.

Justin Madders (Ellesmere Port and Neston) (Lab): It
is a pleasure to see you in the Chair, Mr Bone. I thank
my hon. Friend the Member for Bristol South for
introducing the new clause. She set it out very well and
she is right to highlight the interplay with the section 78
provisions in the Bill, because there is a risk of some
jarring if we do not get this right.

As we know, the 2011 census reported that there are
almost 166,000 young carers between the ages of five
and 17 in England. However, research carried out by
the University of Nottingham and the BBC in 2018
suggested the figure could be much higher, with around
800,000 children providing care. It is estimated that
nearly 260,000 of those carers are providing high levels
of care, so there is certainly an issue out there.

As we know, being a young carer has a significant
impact on children and young people. Caring for other
family members inevitably affects school attendance
and exam results, with many young carers paying a
heavy price for their dedication to their families. It often
limits their ability to take up their full academic options.
On average, young carers achieve a grade lower than
their peers in their GCSEs and are less likely to go to
university. Every single classroom in the UK is likely to
have at least one young carer.

As my hon. Friend said, the new clause would ensure
that arrangements for discharging patients without a care
needs assessment do not unduly impact on young carers.
Their needs must still be identified when an adult is
discharged from hospital. But the new clause goes further
than that: it applies to all discharges, so there must
always be a check to see if a young carer is involved.
One might think that a check ought to done anyway,
but evidence shows that it is patchy at best. Before
covid, hospitals were struggling with the many issues we
have discussed in relation to staffing. It is not always
easy for people to do everything they would want to do
before discharge. The new clause would put into law
what is already being done in the best-practice examples.

There is already, in theory, a general right to an
assessment under the Children and Families Act 2014
and the Care Act 2014. The Children and Families Act
states that all young carers under the age of 18 have a
right to a needs assessment as a responsibility of the
local authority, which

“must take reasonable steps to identify… young carers
within their area who have needs for support.”

However, Barnardo’s 2017 report “Still Hidden, Still
Ignored” identified that young carers were “slipping
through the net.”The report led to many recommendations,
including Barnardo’s calling for hospital staff to actively
ask questions to identify young carers at the point of
discharge. Hospital staff are in a key position to ask
questions to ensure young people do not slip through
the net, and it is clear that more needs to be done in this
area. The new clause offers one way of reducing the
possibility that young carers slip through the net.

As my hon. Friend said, young people are often
reluctant to identify as young carers. They do not want
to get their parents into trouble sometimes, and it can
be a difficult conversation. The new duty would take a
lot of that pressure away because the responsibility
would sit with the hospital professionals to ask the
patients on discharge. That would stop the young person
feeling responsible for involving official services in family
life. Of course, we want local authorities to be able to
identify these people to ensure the right support is in
place.

9.45 am

Many of us will have come across examples of young
carers and the impact that caring has on their lives. I
want to give one real-life case study from Barnardo’s to
emphasise how important the issue is:
“a young carer told us that despite repeated visits to a GP both
for herself, her little brother and her mum, she was never referred
to a young carers’ service. The same young carer visited and cared
for her mum and her new-born brother in hospital and she would
divide her time between caring for both of them. She was very
tired and stressed, constantly missed school but felt there was no
other option. Upon discharge, there was no assessment from the
hospital about what support was needed for either the mother or
the new-born brother and the young person became the sole carer
for both over the next few years leading to her leaving school and
becoming increasingly isolated. It was only when a health visitor
for her infant brother picked up the amount of caring she was
doing that she was finally referred to Barnardo’s.”

That example sets out very clearly what we hope the
new clause will prevent from happening in the future. It
is tragic that so many opportunities to give that young
person some support were missed.

The new clause would not, of course, resolve all the
issues with support for carers and young carers, but it
would go some way to plugging a known gap and
making sure that there is an opportunity for young
carers to be identified in a systemic way that ensures
support is delivered.

Edward Argar: It is a pleasure to see you in the Chair
this morning, Mr Bone. The new clause would introduce
a requirement for an NHS body to notify the relevant
local authority once it had identified that a young carer
had primary responsibility for caring for a patient on
discharge. The local authority would be required to
carry out a young carer’s needs assessment before discharge
to establish the appropriateness of the young carer
providing care and what support should be in place to
enable safe discharge.

I entirely understand the sentiment and intention
behind the new clause, which the shadow Minister and
the hon. Member for Bristol South set out very clearly.
We have touched on the importance of this issue in
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previous debates about carers. Young carers often do
not even realise that they are carers. They undertake
their caring responsibilities, go to school, come back
again and undertake caring responsibilities again. They
are arguably some of those most in need of support and
identification. These young people are essentially having
caring responsibilities for a loved one, family member
or friend thrust on to their shoulders at a very early age.
However, I am not convinced that the cause is best
advanced by the new clause and I will try to explain
why. In her response, the hon. Member for Bristol
South may agree or say she is unconvinced by my
explanation, as is her right.

Existing legislation already requires local authorities
to carry out an assessment of need for all young carers
on request or on the appearance of need. That assessment
must consider whether it is appropriate or excessive for
the young carer to provide care for the person in
question, in the light of the young carer’s needs, wishes
and circumstances. Regulations already provide a
detailed framework, including the matters to be
considered in such assessments and the skills of the
person undertaking it.

As members of the Committee will be aware, the
discharge clause in the Bill, which we debated some
days ago, revokes the existing requirements for hospitals
to issue assessment and discharge notices as part of the
discharge process for adults, because they contribute to
lengthy discharge delays. The current requirements trigger
local authority duties to assess the person’s long-term
social care needs, prior to the person’s discharge. We
know delayed discharges have a negative impact on
patient outcomes.

My concern about the wording of the new clause is
that making young carers’ assessments a requirement of
discharge would risk reimposing further significant delays,
at a time when supporting the safe hospital flow of
patients has never been more important. I am also
unclear how such an assessment system would be enforced.

Current discharge guidance clearly sets out that, as
part of discharge planning, consideration must be given
to any young people in the household who have caring
responsibilities or may have some on discharge. Guidance
states that they may be entitled to a young carer’s needs
assessment or to benefit from a referral to a young
carers service.

We will work with the Department for Education to
ensure that protections for young carers are reflected in
new statutory discharge guidance, accepting the sentiment
behind the new clause. That will include setting out as
part of the discharge planning process how young carers
should have a needs assessment arranged, where
appropriate, before a patient for whom they provide
care is discharged. That is the more appropriate way to
capture or operationalise, for want of a better way to
put it, the sentiment behind the hon. Lady’s new clause.
It is up to her whether she feels that that is sufficient,
but I have set out our response to the new clause she
proposes.

Karin Smyth: The Minister will not be surprised to
hear that I do not think that is sufficient. I will not press
the matter to a vote, but, as my hon. Friend the Member
for Ellesmere Port and Neston said, when it comes to
things being on request it is problematic, and that is the
crux of the matter, as in the guidance that the Minister

read out. I understand the need for hospitals to not
have lengthy discharges—and it is not good for the
patient—but sorting out the hospital’s problem on the
backs of young people and carers is not a good message
that we want to send from here.

I appreciate that the Minister in his final comments
said that this would be very much part of the thinking
about discharges, but we should also remember that
these young people have really had the most shocking
experiences in the last two years with covid, and are
already—again, as my hon. Friend said—falling massively
behind. Added to the destruction from covid, many
young carers live in some of the most disadvantaged
families, really keeping those families together, so they
are further left behind.

On the Minister’s exhortations to the service and
local government, it would be helpful to further underline
the strength of those, and I am sure that most of the
Committee feel that. Young carers have had probably
the worst of times during covid and for them now to
have to shoulder more responsibility because of the
discharge problem and the need to get people out
quickly would further exacerbate the situation. They
need more help, not less, and I hope that that will be
communicated back to the service. I beg to ask leave to
withdraw the clause.

Clause, by leave, withdrawn.

New Clause 65

REVIEW OF THE SURGICAL CONSULTANT APPOINTMENT

PROCESS

“The Secretary of State must review the National Health
Service (Appointment of Consultants) Regulations 1996 and its
most recent guidance and, within six months of the passage of
this Act, publish a report on the surgical consultant appointment
process.”—(Justin Madders.)

This new clause requires a review of the legislation which governs the
NHS surgical consultant appointment process.

Brought up, and read the First time.

Justin Madders: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
new clause 70—Appointment of surgical consultants—

“(1) The National Health Service (Appointment of
Consultants) Regulations 1996 (S.I. 1996/701) are amended in
accordance with subsection (2).

(2) In paragraph (1) of regulation 2, in the entry for ‘relevant
college’, in sub-paragraph (d), for ‘and its associated Faculty of
Dental Surgery’, substitute ‘, the Royal College of Surgeons
of Edinburgh, the Royal College of Physicians and Surgeons of
Glasgow and each of their associated Dental Faculties’.”

This new clause would add the Royal College of Surgeons of
Edinburgh, the Royal College of Physicians and Surgeons of Glasgow
and each of their associated dental faculties to the colleges who may be
involved in the appointment of NHS consultants.

Justin Madders: The proposed new clause was inspired
by the Royal College of Surgeons of Edinburgh, who
made representations about what we think is a lacuna in
the current regulations that needs filling. According to
the National Health Service (Appointment of Consultants)
Regulations 1996 and subsequent guidance issued by
the Department in 2005, only the Royal College of
Surgeons of England is permitted to review surgical
consultant job descriptions and send a Royal College
representative to the advisory appointment committee.
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Although the process applies only to non-foundation
trusts, the 2005 guidance encourages foundation trusts
to follow that process as it provides a structured, quality
approach to consultant appointments. Given that the
2005 guidance remains the most up-to-date advice available
to trusts, the Academy of Medical Royal Colleges continues
to recommend that foundation trusts follow the process.

The net effect of the regulations and guidance has
been to formally exclude the Royal College of Surgeons
of Edinburgh from the entire surgical consultant
appointment process. Given its size and the distribution
of its fellowship throughout England, it is keen to help
trusts, whether they are foundation trusts or otherwise,
in their ability to appoint and retain senior surgical
professionals. I understand the Royal College of Surgeons
of Edinburgh has raised this anomaly with the Department
on a number of occasions—I can see the Minister
nodding—and it has been told that any changes to the
regulations or the guidance would require legislative
approval, so the opportunity has been taken today to
slip the new clause in to try to resolve that.

As we know, we have record waiting lists of some
5.7 million—probably rising. It is clearly an important
priority for everyone that the backlog is tackled, and
the new clause would go some way to ensuring that the
NHS is a resilient and sustainable surgical body to be
able to meet the challenge. We see it as a tidying-up
exercise that is long overdue.

New clause 70, tabled by the Scottish National party
spokesperson, the hon. Member for Central Ayrshire,
goes a little further than new clause 65 in terms of the
requirements put on the Department. I hope the Minister
understands the sentiment behind our tabling the new
clause. This long-standing issue needs legislative remedy,
and I hope that this is the opportunity to put it right.

Dr Philippa Whitford (Central Ayrshire) (SNP): I rise
to speak to new clause 70 and in support of new clause
65. I agree with the shadow Minister that these are very
much technical new clauses to correct an anomaly.
There are three royal colleges of surgeons in the UK:
the Royal College of Surgeons of England, the Royal
College of Surgeons of Edinburgh and the Royal College
of Physicians and Surgeons of Glasgow. Consultant
surgeons may be appointed from among the fellows of
any of the three colleges. The exams they sit and the
qualifications they carry are considered absolutely equal.

The challenge when recruiting a new consultant, as
the shadow Minister highlighted, is that the appointment
panel, which must review the job description and take
part in the interview, is limited purely to those who have
graduated with their fellowship from the English college.
The appointment panels have a mix of representatives
from local organisations, specialty bodies, if it is a
specialty surgical appointment, and the royal colleges,
so while fellows of all the royal colleges may be involved
in appointments to English trusts as specialty
representatives—such as breast cancer, which was my
specialty—some are excluded from being college
representatives. It is often really challenging to bring
these panels and committees together.

The aim of the new clause is simply to widen the pool
of assessors available to trusts in England and, indeed,
as the shadow Minister highlighted, to foundation trusts.

It is simply an anomaly that two of the colleges in the
UK are not included. The new clause aims to correct
that and to make the appointment of new consultants
easier for trusts and foundation trusts in England. I
hope that the Minister will accept both the spirit and
the detail of new clause 70.

Edward Argar: I am grateful to hon. Members for
bringing this issue before the Committee: I think we
have all received correspondence on it from the various
royal colleges. New clause 65 would amend the Bill so as
to require that a review is undertaken of the National
Health Service (Appointment of Consultants) Regulations
1996 and its most recent guidance. It is important that
the regulations governing consultants and the accompanying
guidance ensure that prospective consultants are highly
capable and safe to practise while not hindering effective
recruitment.

The current regulations govern the appointment of
all consultants to NHS trusts and special health authorities.
Reviewing the regulations only in relation to surgeons
would risk diminishing consistency in the regulations.
We believe the current regulations ensure consistent
standards across all specialties. Those regulations are
kept under review, and we therefore do not believe that
this new clause would improve what already exists under
the current policy. Similarly, responsibility for reporting
on recruitment practices relating to a specific specialty
would fall to the royal colleges rather than the Department.
Should the royal colleges recognise an issue with recruitment
and appointment to a particular specialty, the Department
would expect the relevant royal college to report on
that, which we would always consider in detail.

New clause 70, tabled by the hon. Member for Central
Ayrshire, would amend the National Health Service
(Appointment of Consultants) Regulations 1996 to confer
authority on the Royal College of Surgeons of Edinburgh,
the Royal College of Physicians and Surgeons of Glasgow
and each of their associated dental faculties to sit on the
panel concerned with the appointment of consultants
in England. I sympathise with that. The Government
agree that including those colleges would potentially be
significantly advantageous. However, the challenge is
that the National Health Service Act 2006 stipulates
that consultation with affected parties must be undertaken
before any changes to these regulations can be made. As
such, our concern is timing: it would go against normal
practice and not necessarily be appropriate to make
such a change without consulting the relevant parties.

Dr Whitford: I have no objection to the need to
consult. The Royal College of Physicians and Surgeons
of Glasgow would indeed like section 2(1) of the regulations
changed so that its members could be involved in the
appointment of consultant physicians. I was unable to
consult with the Royal College of Physicians of Edinburgh
in time to allow the new clause to include that. I totally
recognise that there is a role for consultation in order to
get the change to those regulations right. However, surely
with such legislation going through, this is the opportunity
to agree to correct this anomaly, and therefore make
appointments of new consultants in English trusts simpler.

10 am

Edward Argar: I think that is where the hon. Lady
and I slightly diverge; we do believe that it is right that
we follow the normal process of consultation before
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bringing any changes forward. I hope, in my final
paragraphs, I can give her a little reassurance in respect
to her intent. I hope that I can reassure her that,
although the Royal College of Surgeons of Edinburgh
and the Royal College of Physicians and Surgeons of
Glasgow are not formally named in the regulations as
relevant colleges in relation to the appointment process,
the regulations do not prevent trusts from seeking alternative
members to contribute to the process. That does provide
discretion to involve these colleges where appropriate.

My further reassurance, which I hope will go some
way towards satisfying the hon. Lady, is that the letters
and requests came in relatively late in the Committee’s
proceedings: I will undertake to review that request
with my officials. I will look at whether what we have
already got is sufficient, or whether there is merit there
that does not require that consultation and those changes—

Dr Whitford rose—

Edward Argar: I have one sentence to go, so the hon.
Lady gets in just in time.

Dr Whitford: A trust could include other members of
the panel, but they could not be recognised as the Royal
College representative. That is often one of the challenging
roles, because the panel cannot go ahead if it does not
have a Royal College representative.

Edward Argar: I hope I can reassure the hon. Lady
that in respect of the specific request that the two Royal
Colleges have made, I will take that away, look at it and
consider whether it works now, or whether there is
something we can do. That will be either in this legislation,
or following consultation, via another mechanism to
address the underlying issue that they have drawn to
our attention.

The Chair: I call Dr Justin Madders.

Justin Madders: Thank you, Mr Bone, but I am sure
you would not want me to attempt any medical procedures.

I have heard what the Minister has said; clearly it is
still under active consideration by the Department. As
we know, there will be many more legislative opportunities
in the coming months and years—I hope we will get an
opportunity to crack this. I beg to ask leave to withdraw
the clause.

Dr Whitford: I accept the Minister’s reassurance that
they will finally look at correcting this anomaly; I hope
that he will take that forward. It is something that we
will be looking for. I beg to ask leave to withdraw the
clause.

Clause, by leave, withdrawn.

New Clause 66

SUPPORT PROVIDED BY THE NHS TO POPULATIONS AT

RISK OF MALNUTRITION

“(1) Each integrated care board must—

(a) assess, or make arrangements for the assessment of, the
need for support for patients and/or populations at
risk of malnutrition, including social and clinical/
disease related malnutrition, using their services;

(b) prepare and publish a strategy for the provision of
such support in its area;

(c) monitor and evaluate the effectiveness of the strategy;
and

(d) designate a malnutrition lead.

(2) An integrated care board that publishes a strategy under
this section must, in carrying out its functions, give effect to the
strategy.

(3) Before publishing a strategy under this section, an
integrated care board must consult—

(a) any local authority for an area within the relevant
Integrated care board’s area; and

(b) such other persons as the relevant local authority
considers appropriate.

(4) For the purposes of subsection (3), ‘local authority’
means—

(a) a county council or district council in England; or

(b) a London borough council.

(5) An integrated care board that publishes a strategy under
this section—

(a) must keep the strategy under review;

(b) may alter or replace the strategy; and

(c) must publish any altered or replacement strategy.

(6) The Secretary of State may by regulations make provision
about the preparation and publication of strategies under this
section.

(7) The power to make regulations under subsection (6) may,
in particular, be exercised to make provision about—

(a) the procedure to be followed by an integrated care
board in preparing a strategy;

(b) matters to which an integrated care board must have
regard in preparing a strategy;

(c) how an integrated care board must publish a strategy;

(d) the date by which an integrated care board must first
publish a strategy; and

(e) the frequency with which an integrated care board
must review its strategy or any effect of the strategy
on the provision of other provision in its area.

(8) Before making regulations under this section, the Secretary
of State must consult—

(a) all integrated care boards; and

(b) such other persons as the Secretary of State considers
appropriate.” —(Alex Norris.)

This new clause would require integrated care boards to publish a
strategy for the provision of support for patients and/or populations at
particular risk of malnutrition using their services, and designate a
malnutrition lead.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

This new clause would put responsibility on integrated
care boards to take the lead on tackling malnutrition in
their community. We spoke about malnutrition in the
context of hospital food standards, and we were not
able to move the Minister to extend those hospital food
standards to other care settings. I thought that was a
shame, and I hope the Government will continue to
look at the issue. I want to broaden the conversation on
malnutrition to try, via another way, to improve the
standing of our communities.

Malnutrition is a serious condition that occurs when
a person does not get the energy or vitamins that their
body requires to function properly. It affects at least
3 million people every year, and it costs the health and
social care system £23.5 billion each year. The condition
is particularly common amongst certain groups. Those
groups are: older people; hospital patients; people in
mental health units and care homes; people living in
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sheltered housing; and those living with chronic diseases,
such as cancer. Malnutrition can seriously threaten
patients’ health. Hospitalised malnourished patients are
three times more at risk of infection than the well-nourished,
while hospital patients at high risk of malnutrition are
12 times more likely to die early than those at no risk. It
is a very significant issue. Unfortunately, the figures are
not moving in the right direction. The number of adults
being admitted to hospital with malnutrition has more
than doubled in the last decade—that is the bill for
austerity. The evidence is clear that malnutrition impacts
a wide range of people in different health settings;
again, those are hospitals, mental health units, care
homes and sheltered housing. It has a knock-on effect
on other conditions.

Earlier this year, the media reported the death of a
young disabled woman after a routine operation. Her
death was partially caused by malnutrition, and the
coroner said there had been a gross failure of care in
managing her nutrition. A July 2021 report on malnutrition
called it a widespread yet historically overlooked and
undertreated issue in the NHS and social care, and
attributed that to two factors that block progress—a
lack of understanding, and a lack of systematic leadership.
The new clause seeks to address that at a local level,
which is why we think it is a good one.

The tragic case that I have mentioned shows how
important it is to have a clear strategy to tackle malnutrition,
to have designated leads and to have targets and
co-ordinated policy. The Government say that integrated
care boards are about ensuring proper integration between
health staff and community services, and this is a really
good example of a way in which that could be done. I
am keen to hear the Minister’s assessment of the new
clause, which should be included in the Bill. We have a
significant issue that we are not addressing and that is
getting worse, so what are we going to do differently?

Edward Argar: We recognise and know that malnutrition
can be a significant problem that can be both a cause
and a consequence of ill health. We remain committed
to improving the NHS and public health systems, which
is helping to improve health and secure early diagnosis
of major diseases, tackling some of the root causes of
malnutrition. That is backed by the development of the
outcomes frameworks covering public health, the NHS
and social care, and the development of specific disease
outcome strategies.

Individuals, carers and professionals all have a role to
play in tackling malnutrition, and there are tools and
guidance in place through a range of organisations to
help health and social care professionals identify and
treat the problem of malnutrition, and to access appropriate
training. I note that e-learning modules are currently in
place through the Royal College of General Practitioners
and the managing adult malnutrition in the community
pathway, which was set up by a multidisciplinary group
and is widely endorsed by professional bodies aimed at
healthcare professionals.

I hope I speak for the whole Committee when I say
that we all agree that the NHS can play a vital role in
protecting vulnerable people. As part of that, it should
have strategies and processes in place for supporting
patients and vulnerable people in the community who

are at risk of malnutrition. I hope I can reassure the
Committee that placing in the Bill a formal duty on
ICBs to develop a separate strategy is not strictly necessary,
as there is a range of ongoing activity across health
and care.

As we have previously discussed, there are already
significant existing duties, and duties proposed in the
Bill, to prepare plans, including joint local health and
wellbeing strategies made at a local authority level by
health and wellbeing boards, the integrated care strategy
that is to be developed by the integrated care partnership,
and the forward plan that is to be developed by the
integrated care board. All those plans should be informed
by local joint strategic needs assessments, or JSNAs. All
the strategies can, where appropriate, consider malnutrition
and populations at risk of malnutrition. We have previously
debated the range of guidance available to inform thinking
on both JSNAs and strategic plans, and we will of
course work with NHS England to consider whether it
is necessary to include specific references to malnutrition
in the guidance.

Should the Bill pass into statute, we expect clinical
commissioning groups and ICBs to consider the needs
of patients and vulnerable people in their communities,
including people who may be at risk of malnutrition.
That includes working across health and social care
partners to undertake needs assessments on malnutrition,
and developing and implementing a work plan to maintain
high standards of nutrition through integrated pathways
of care. NHSEI’s enhanced health in care homes
implementation framework sets out best practice guidance
for primary care networks and others in relation to
hydration and nutritional support for care home residents.
The framework supports the implementation of minimum
standards in relation to enhanced health in care homes
in the Network Contract Directed Enhanced Service
for 2020-21.

The malnutrition task force has also published a
series of guides offering expert advice on the prevention
of and early intervention in malnutrition in later life,
which will support health and care bodies. Alongside
that, we have published an independent review of hospital
food, which made recommendations for addressing
malnutrition in hospitals, and a review of what works in
supporting older people in the community to maintain
a healthy diet. This “what works” review included a
range of examples of good practice at local authority
level that others can learn from, and we have provided
in the Bill for powers to impose requirements on hospital
food standards.

We are helping to raise awareness of malnutrition
among individuals and carers through the nhs.uk website,
and through the NICE quality standard on malnutrition,
which gives a clear and authoritative statement of a
quality service. There are ongoing inspection requirements,
including for unannounced inspections of health and
care settings by the Care Quality Commission, which
will continue to ensure expected standards are met.

The new clause would place a requirement on ICBs
to have a malnutrition lead. The Bill intentionally allows
for flexibility in the make-up of ICBs above the minimum
membership requirements that we have previously debated
in Committee. They could, if they wished, include
condition-specific officers, but we do not want to bind
their hands by specifying that they must. That once
again returns to the permissive versus prescriptive thread
that has run through many of our debates.
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However, I do see a huge opportunity for ICPs to
consider how best to improve services for people at risk
of malnutrition through better partnership and joint
working and planning of services, given the complementary
services that the NHS and local authorities offer in this
context. The new Office for Health Improvement and
Disparities is committed to improving the diet of the
population and supporting people to maintain a healthy
weight.

I hope I have given the Committee some reassurance
that we are taking this issue extremely seriously and are
committed to enabling the NHS and the wider health
and care system to effectively tackle malnutrition.

Alex Norris: I was a little surprised to hear the
Minister defend the status quo. The state of play in this
country is not good enough and is getting worse, so I
dare say that more of the same will beget more of the
same. The Minister said that the new clause was not
necessary because of the range of ongoing activity, but
I reiterate that what is happening is not sufficient and is
not addressing this really important issue.

The two areas for development that were offered were
local prioritisation through integrated care strategies
and the Office for Health Improvement and Disparities.
They are obviously relatively new actors in this space, so
it is probably right that we give them time to see
whether, as the Minister says, they will prioritise this,
choose to make it a top-rated issue and do something
about it. I am very sceptical of that, and I suspect that
we will be back at this sooner rather than later. However,
in the meantime, I beg to ask leave to withdraw the
clause.

Clause, by leave, withdrawn.

New Clause 67

REVIEW OF THE CAPACITY OF THE DENTAL LABORATORY

SECTOR

“The Secretary of State must within six months of the passage
of this Act publish a report assessing the capacity of the dental
laboratory sector in the UK to meet the needs of patients.”—
(Alex Norris.)

This new clause would require the Secretary of State to review the
capacity of the UK’s dental laboratory sector.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

The Chair: With this it will be convenient to discuss
new clause 68—Access to NHS dentistry—

“The Secretary of State must within one year of the passage of
this Act publish a statement setting out what measures the
Government is taking to ensure universal access to NHS
dentistry.”

This new clause would require the Secretary of State to publish a
statement of what measures it is taking to ensure universal access to
NHS dentistry.

Alex Norris: The two new clauses refer to two linked
but distinct sectors of the heath service—dental laboratories
and dentistry. In each case, we are seeking for the
Secretary of State to publish a report about the health
of these important sectors.

On new clause 67, the dental laboratory industry
manufactures dental appliances to assist in the provision
of oral care, such as crowns, bridges and dentures. The
British dental laboratory industry plays an important
part in the wider oral health landscape, and it is vital for
patients, dentists and other registered dental care
professionals. This is an unheralded industry, but it
touches all our constituencies, and enables our constituents
to live without pain. It also provides skilled work in an
economy that has too little of it. It is based in communities
all over the country, not concentrated in big cities or in
London and the south-east. In many ways, it is a towns
industry in a country that desperately needs more towns
industries.

However, the industry is struggling. It was struggling
prior to the pandemic, but it has particularly struggled
during it. In the early stages and indeed even today,
dentists have rightly—we supported this—been paid
full contract for reduced output to reflect the challenging
circumstances in which they are operating, but there has
never been an obligation to pay this forward to their
suppliers. Whereas we might normally expect dental
labs to account for 6% to 7% of a dentist’s outgoing, as
output has fallen so has that outgoing, so the sector has
suffered, but dental labs have needed to stay open to
meet need, so they have not been able to completely
avail themselves of support.

The messaging around dentistry at a local and national
level has also had knock-on impacts for dental laboratories
trying to make insurance claims for business disruption,
because there has been a misunderstanding, shall we
say, about whether they are operating, and how they are
operating or not operating.

10.15 am

The Dental Laboratories Association is a professional
body that covers about 80% of dental laboratories in
the UK. Last June, it warned of financial ruin for
dental laboratories. In recent conversations that I have
had with its representatives, they said that demand has
increased, but it is not back to its usual levels, particularly
regarding NHS services, and the previous impact is still
being felt heavily, such that the industry remains in dire
straits.

We will lose this sector, or big chunks of it. We will
lose British jobs. I know, because I have had conversations
with Ministers and the Government on this, that the
Government are relaxed about this issue, because they
think there will be ample supply from the continent or
from China, and in those places, this industry is growing.
That is a real mistake, because we would lose control
over our understanding of the quality, and particularly
the employment and the supply chain. Personally, I
think this is an area where we should be once again
prioritising buying British, at a time when that seems to
be off the Government’s radar, which is really sad.

The new clause is a pretty modest ask in that context.
It says that the Secretary of State should enter this
space, should have an understanding of what is going
on, and should in some way account for it, before we
lose this very important industry.

I turn to new clause 68. NHS dentistry also faces
significant challenges. Dentistry is now the No.1 issue
raised with Healthwatch, which in the context of 35 million
lost NHS dental appointments is probably not surprising.
However, there are continued access issues, which of
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course will deepen health inequalities. I would argue
that the impact of the pandemic means that these access
problems are now on an unprecedented scale in all our
communities. Some patients requiring specialist services
under sedation are now facing waits for treatment for as
long as four years, which is leading us to these horror
stories of patients performing DIY dentistry on themselves,
or travelling for hours to access the help that they need.

Ahead of last week’s Budget, the British Dental
Association warned of a “last-chance saloon” for NHS
dentistry, stressing that Government spending on NHS
dental services has fallen by a third in real terms over
the last decade. Sir Robert Francis QC, the chair of
Healthwatch England, who gave evidence to the Committee,
joined the BDA in urging the Treasury to commit
adequate funding to ensure the recovery and long-term
sustainability of our dental services, highlighting that it
would take an additional £879 million just to restore
resourcing back to 2010 levels. That, of course, was the
theme of the Budget, was it not—pretending that the
last decade had not happened? Yet in this area there was
no new funding, and we have not heard a commitment
that a single penny of the billions pledged for the
recovery of NHS services will go to dentistry.

Justin Madders: As my fellow shadow Minister quite
rightly points out, this is a huge issue for most constituency
MPs. I am not surprised to hear what he said about this
being the No.1 complaint to Healthwatch, because behind
GP access, dental access is now a huge issue. Before the
pandemic, dental services in the Cheshire area were
contracted to attend to 55% of the local population’s
dental health needs. Clearly, that is insufficient, but the
challenges of the pandemic have only made matters
worse. I encourage my hon. Friend to continue to raise
this very important issue.

Alex Norris: I am grateful for that intervention. It is
sobering to hear that 55% was what we started with; we
know that it will be less than that now. That rather picks
away at the idea of a universal healthcare service.

To finish where I was going with my previous point, if
I am wrong about where recovery funding for the NHS
is going, and there is to be investment in dentistry, I
hope that the Minister will correct me. I would be
delighted if that was the case, because the BDA is
warning—again, this is something that we will have
picked up on in our constituencies—that morale among
NHS dentists is at an all-time low. Almost 1,000 dentists
in England have stopped providing NHS services in the
last financial year. There was the failed contract—I
know there is enthusiasm for contract reform in the
Department and we will support the Department on
that, but we are running out of time to have anything
ready for April. In fact, we are probably already too late
in that regard. The shambles of the negotiations before
Christmas last year that led to the breakdown and the
imposition of targets really whittled away at good will
and caused a lot of upset.

Almost half of NHS dentists are saying that, unless
things change, they intend to hand back their contracts
or reduce their NHS commitment. This exodus of dentists
from the NHS will have a disastrous and lasting impact
on our ability to access NHS dentistry. If 55% is the
summit of our ambition, goodness me, where will we go
from there? The British Dental Association talks about

the last-chance saloon; it is not hyperbole to say that we
will not have NHS dentistry in the medium term if we
do not have a course change.

More and more people are being pushed into the
private sector. That creates market forces that mean
that it is almost a self-fulfilling prophecy that dentists—both
new ones entering the profession and those who have
come to the end of their tether with their NHS contract—go
into the private sector. We are seeing significant growth
in that space as people living in pain seek drastic action.
We will see more pushed on to dental insurance if
people do not want to be worried about their finances.
That is what privatisation looks like. We will not have
NHS dentistry in the medium term unless we do something
about this issue—that is the wrong way forward.

New clause 68 makes a very modest ask; it asks the
Secretary of State to do what any Secretary of State
should want to do: commit to universal access to NHS
dentistry and say how it will practically be achieved. At
the moment, we have a yawning gap. In that lack of
leadership, we will see the drip, drip, drip of the loss of
NHS dentistry, until we no longer have it.

Dr Whitford: I rise to support new clause 68, which is
linked to new clause 67. We are aware of the impact of
the pandemic, particularly on dentistry. Using a drill on
someone’s teeth generates aerosols in their mouth, and
that would vastly increase the risk of spreading covid to
the dental staff, or to any patient who entered the space
soon afterwards. Despite that impact, there has not
been significant funding from the UK Government for
the dental industry in England to fund the establishment
of ventilation and air purification systems. The Scottish
Government have committed £5 million specifically for
this. As the hon. Member for Nottingham North
highlighted, the pandemic impact comes on top of an
underlying issue, the core of which is the 2006 dental
contract in England and Wales, which breaks provision
down into units of dental activity. It does not reward
preventive dentistry. It does not reward any practice for
taking on someone who already has dental issues, because
it will not be properly funded for that.

Out of that comes the failure to focus on child dental
health and making sure that this generation of young
children grow up with good dental health. Scotland set
up Childsmile in 2007, and Wales set up Designed to
Smile in 2011. There is plenty of data from both of
these programmes to show that providing free dental
treatment to children—along with supported tooth brushing
at school, fluoride coating and so on—can decrease
caries found in children in primary school and at the
beginning of secondary school.

Poor dental health has a big impact on general health
and self-confidence, yet we hear repeated reports of
families and children struggling to access an NHS practice.
In the last five years, NHS practice numbers in England
have dropped by over 1,250. BDA surveys suggest that
almost half of remaining NHS practices are planning
to reduce their NHS commitment over the next 12 to
24 months. There was a promise that the contract would
be changed by next April, and 100 practices have been
trialling a new method of contract. According to the
BDA, it has been warned of a return to using units of
dental activity from next April. This would be an enormous
missed opportunity to improve NHS dental access for
everyone, and particularly to take the further step of
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ensuring that every child in England does not just have
access to a dental practice, but is involved, as they grow
up, in a programme promoting good dental health.

Edward Argar: As ever, I am grateful to hon. Members
for highlighting issues relating to new clauses 67 and 68
for debate.

I reassure the Committee that the Government
continually assess the capacity of the dental laboratory
sector in the UK. It is an important issue, as was
highlighted by the shadow Minister, and one we already
take seriously. However, it is not necessary to include a
specific report requirement, especially as that could
focus activity away from addressing the recovery of
activity in the sector.

As colleagues will know, and as the hon. Member for
Nottingham North set out clearly, dentistry has been
significantly impacted throughout the pandemic due to
the specific risks associated with aerosol-generating
procedures, as the hon. Member for Central Ayrshire
set out. The steps we have had to take during the
pandemic to ensure the safety of dental patients and
staff has led to a reduction in the number of NHS
patients who can be seen, although activity continues to
grow quarter on quarter. This reduction in NHS dental
activity, including for band 3 treatments such as crowns,
bridges and dentures, has had a knock-on effect on the
laboratory sector. The Government recognise this, and
we are already taking steps to secure the capacity of the
sector.

First, throughout the pandemic, dental laboratories,
where eligible, have been able to access a range of
financial support that Her Majesty’s Treasury has made
available to private-sector businesses and individuals
affected financially by covid-19. Dental laboratories
that satisfied the eligibility criteria were able to access
financial support through the coronavirus business
interruption loan scheme and bounce back loans. In
addition, up to September 2021, technicians and lab
workers had been able to access the coronavirus job
retention scheme, known colloquially as the furlough
scheme. The recovery loan scheme, now open until
30 June 2022, supports access to finance for UK businesses
as they recover from the pandemic.

During the pandemic, we carefully considered the
impact on the sector, including on dental laboratories
and their important role, partly through work led by the
chief dental officer. We continue to work closely with all
relevant parts of the sector. I am happy to confirm that
officials from the Department, together with the chief
dental officer and others, will be happy to again meet
representatives from the dental laboratory sector to
better understand their concerns on capacity, what they
are seeing in terms of the recovery of their business and
trade, and what further action may be needed as we
work to recover from the pandemic and safely increase
levels of dental activity, for patients, the profession and
the industry surrounding it.

Secondly, we are committed to building and maintaining
a robust dental workforce and appreciate the important
role played by laboratory technicians as part of that.
In September, Health Education England released their
“Advancing Dental Care” review, which provides
recommendations on the reform of education and
training for dental care professionals, including dental
technicians.

Although this is not directly in my portfolio of
responsibilities, I have asked officials to work closely
with HEE on the recommendations and actions of this
report, including, where it falls into my area of work
more broadly, how apprenticeship places for clinical
dental technicians are developed, based on an assessment
of the role they could play in the delivery of NHS care.
The Government are therefore already taking action to
help secure the capacity of the dental laboratory sector
and ensure it continues to meet the needs of patients in
this country.

I turn to new clause 68. It would require the Secretary
of State to publish a statement on measures taken to
ensure universal access to NHS dentistry. In addition to
the actions I have highlighted, I assure the Committee
that this Government are taking action to ensure access
to NHS dentistry and, again, I do not consider it
necessary to include a requirement to make a statement
on this issue on the face of the Bill.

Dr Whitford rose—

Edward Argar: I will give way to the hon. Lady—not
least so that I can have a glass of water.

Dr Whitford: That is not the least of my reasons for
intervening. Rather than just stating that the Government
are taking action, does the Minister plan to explain
what action they will be taking?

Edward Argar: The hon. Lady is psychic, because I
was just turning to that.

Dr Whitford: I am only thinking of the Minister’s welfare.

10.30 am

Edward Argar: I am very touched by her medical
concern for my welfare.

In light of the reduction in activity within dentistry
due to the pandemic, dental practices have been asked
to deliver as much care as possible, with their first
priorities being urgent care, care for vulnerable groups
and for children, and then delayed planned care. I put
on the record my gratitude to the profession for its hard
work and efforts during this time, and I am pleased to
note that the levels of urgent care being delivered have
now returned to pre-pandemic levels, because of the
over 700 urgent care centres established in practices to
improve access for people during the pandemic. Throughout
the pandemic, we have worked closely with NHS England
and NHS Improvement to consider the level of NHS
dentistry that can be delivered safely. Activity thresholds
for full renumeration are based on data showing what is
achievable while maintaining compliance with infection
prevention and control measures.

The pandemic has reinforced the fact that transformation
in NHS dentistry is essential. As has been alluded to,
NHSEI is leading ongoing work on reforming the current
dental system, working with a wide range of stakeholders
and system partners. We acknowledge that, even before
the pandemic and the imposition of limitations that it
necessitated, access to NHS dentistry was sometimes a
challenge in some areas and for some people. Putting
that right will require action to both reform contractual
arrangements and ensure that there are trained and
qualified dental teams providing NHS services throughout
the country.
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Since the announcement in March that NHSEI is
leading on the next stage of dental system reform, it has
continued to work closely with system partners and
stakeholders, including the British Dental Association
in particular. The NHSEI dental system reform will
deliver against a number of fundamental aims, including
delivering improved health outcomes, an increased focus
on preventive dental work, affordability for patients,
and recognising that changes need to be supported by
the profession. Making the NHS dental contract more
attractive to the profession is a key part of helping with
vital recruitment and retention. I know that will be
particularly welcome to hon. Members from rural and
coastal areas, as it has been highlighted that there is a
particular challenge in some of those communities.

A key objective of this work is to improve patient
access to NHS care, with a specific focus on addressing
inequalities. We will set out our proposals in that area
next year, in addition to the provisions in this Bill that
will allow the Secretary of State to expand water fluoridation
schemes. In addition, Health Education England’s
“Advancing Dental Care” programme will, over the
next four years, deliver its blueprint for change to
reform education and training, develop skills, enable
modernised flexible working, and widen access and
participation among the workforce.

Together, we believe these measures will address the
key challenges that impede the delivery of NHS dentistry,
and improve patient access to NHS care. The Government
will carry on with this essential work, and will continue
co-operating with HEE and external stakeholders on
this important issue. For that reason, I ask—possibly in
vain—that the hon. Member for Nottingham North
considers withdrawing the new clause.

Alex Norris: I am grateful to colleagues for their
contributions. I am particularly glad that the hon. Member
for Central Ayrshire brought up units of dental activity,
which are a Treasury way of understanding activity, not
a public health way of understanding oral health. Although
they are effective for setting balanced budgets on an
annual basis, they are really bad for saving money—in
fact, they have cost money. There is broad consensus
that UDAs are long out of date, and that after 15 years,
it is time to move away from them.

Dealing with new clause 68 first, I was glad to hear
the Minister at least suggest that this is an active process,
because it was the first sign I have seen that the move
away was not just a conceptual one. On that basis, I will
not press the new clause to a Division, because we will
not prejudge that process. However, I gently say that we
really need to get on with this, because lots of dentists
are waiting on the outcome of that process before
making their judgment as to whether or not NHS
dentistry is in their future. I was also glad to hear the
Minister acknowledge that the system was not good
enough before the pandemic. In response, I would say
that removing a third of the real-terms funding was
perhaps a significant reason why it was not very good
anymore, and in future the answer may lie in tackling
that point.

Turning to new clause 67, I was of course glad to
hear the Minister say that this issue is being taken
seriously. However, I was not clear on what “taken seriously”

means beyond the existing support there is for businesses
generally, not least because dentists have operated in
this half space of still being open but not having the
fullest demand on their order books, which has often
meant that they have fallen between stools. However, I
think the offer of that meeting is better than the new
clause and, on that basis, I will pursue the route of that
kind offer. I beg to ask leave to withdraw the clause.

Clause, by leave, withdrawn.

New Clause 69

NATIONAL LEAD FOR POLICY RELATED TO ALLERGIES

“Within 6 months of the passage of this Act the Secretary of
State must direct NHS England to designate a national lead for
policy related to allergies.”—(Alex Norris.)

This new clause brings in a requirement for the Secretary of State to
ensure the appointment of a NHS England allergy lead.

Brought up, and read the First time.

Alex Norris: I beg to move, That the clause be read a
Second time.

New clause 69 is very important indeed. It requires
the Secretary of State to direct NHS England to appoint
a tsar to lead on policy related to allergies.

In 2016, 15-year-old Natasha Ednan-Laperouse tragically
lost her life after suffering an allergic reaction to a Pret
A Manger baguette. Since then, her parents have
campaigned tirelessly to ensure that her death was not
in vain and to stop other parents and loved ones having
to suffer as they are suffering. They set up the Natasha
Allergy Research Foundation and their campaigning
has already successfully led to Natasha’s law, which was
implemented just last month and requires food retailers
to display full ingredient and allergen labelling on foods
made on premises and prepacked for direct sale. That is
a tremendous achievement, and it will make a significant
difference to lots of people. I have met the Ednan-Laperouse
family, with their MP, my hon. Friend the Member for
Hammersmith (Andy Slaughter); they are inspiring people
and tremendous campaigners. The new clause is very
much in the spirit of their latest campaign—I certainly
would not bet against them.

The World Health Organisation has described allergic
disease as a “modern epidemic”, while Allergy UK
estimates that up to 21 million people in the UK are
affected by allergies. Allergic disorders can have a
detrimental impact on patients’ quality of life, as they
not only have the obvious health effects, but can mean
that social interactions that others take for granted—such
as eating out, or even going to work—are a major
health risk. Allergies can be complex: patients can
suffer from several disorders at the same time, each
triggered by different allergies.

In the 20 years to 2012, hospital admissions for
anaphylaxis rose by 615%. Despite that, allergies are
not particularly high up the political agenda for conversation
and there is a perception of poor management across
the NHS due to a lack of training and expertise. At the
root of that is the fact that we have a very small number
of consultants in adult or paediatric allergy and the fact
that GPs receive basically no training in allergy.

Following the inquest into the death of Shanté Turay-
Thomas—another tragic teenage death—the coroner
highlighted the lack of a national allergy lead in her
prevention of future death report, which was sent to the
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Department of Health and Social Care. I think today is
a chance to make good on that, and I would be very
interested to hear what the Minister has to say on those
suggestions. Natasha’s foundation, with the support of
Shanté’s mother, subsequently made the call for an
allergy tsar.

Two weeks ago, the all-party parliamentary group on
allergy, in conjunction with the National Allergy Strategy
Group, launched its report, “Meeting the challenges of
the National Allergy Crisis”. The report

“calls for an influential lead for allergy to be appointed who can
implement a new national strategy to help the millions of people”

suffering. There is a real coming together across our
communities of people in this space calling for this
measure, and this the moment to do it.

Otherwise, as I have suggested, NHS allergy services
will continue to get little attention, little prominence
and little investment. Care is patchy and we know that
people deserve much better support. An allergy tsar
would act as a public champion for those with allergies,
helping to deliver a national plan to join up GP and
hospital services so that patients have a consistent and
coherent NHS care pathway, and helping to promote
the training of more specialist allergy doctors, consultants
and GPs. It would make a difference to millions of
people. I hope that the Minister will look upon the new
clause favourably and give the answer that millions of
people are waiting for.

Edward Argar: As the shadow Minister set out, the
new clause would place a statutory responsibility on the
Secretary of State, requiring him or her to direct NHS
England to appoint an allergy lead. The shadow Minister
rightly highlighted that tragic case that demonstrated to
the country the issues and challenges in this space. I
entirely sympathise with the intent of the hon. Gentleman,
but I hope I can provide him with some reassurance that
the amendment is not necessary, because NHSE is
already able to appoint an allergy lead, or allergy tsar—call
it what you will.

There is no specific national clinical director or specialty
adviser for routine allergy services, but I am advised
that NHS England and NHS Improvement keep their
clinical leadership, including the national clinical director
and national specialty adviser roles, under review to
ensure alignment with the strategic priorities of the
NHS and need. I am sure that NHSE will reflect
carefully on the points made by the hon. Gentleman,
and I will undertake to acquire a copy of the Hansard to
pass on to NHS England and request that it considers
the points he made in this context.

I also recognise that, more broadly, it is vital that
NHS England and commissioners receive appropriate
clinical advice in this area. That is currently provided by
the clinical reference group for specialised immunology
and allergy services. The CRG covers specialised treatment
of certain immunological and allergic conditions. The
allergic conditions include severe, complex and/or rare
sub-groups. People with allergies continue to be supported
through locally commissioned NHS services but, to
support patients with more complex conditions, NHSE
also directly commissions some specialist services. To
support the implementation of coherent care pathways,
NICE has also published guidance on a range of allergy
conditions, including food allergy in under-19s, anaphylaxis
and drug allergy.

We therefore do not believe that the new clause needs
to be included in the Bill. Notwithstanding whether the
hon. Gentleman decides to press it to a Division, I
undertake to ensure that his comments and the case he
makes for the role are passed on directly to NHS
England. NHSE already has the power, should it wish
to exercise it, to put such a person in post.

Alex Norris: I am grateful for that offer. I hope that
when NHS England has a chance to consider what has
been discussed in Committee, that will generate an offer
to meet campaigners to understand what they are after
and, we hope, to move positively on it. Beyond that, I
am afraid that the Minister’s answer was too much in
defence of a status quo that does not work for too many
people for me to accept it. In the spirit of elevating the
matter up the political agenda and creating that blinking
light on someone’s dashboard to generate action, I will
press the new clause to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 9.

Division No. 45]

AYES

Foy, Mary Kelly
Madders, Justin
Norris, Alex

Owen, Sarah

Smyth, Karin

NOES

Argar, Edward
Crosbie, Virginia
Davies, Gareth
Davies, Dr James
Double, Steve

Gideon, Jo

Robinson, Mary

Skidmore, rh Chris

Timpson, Edward

Question accordingly negatived.

Question proposed, That the Chair do report the Bill,
as amended, to the House.

The Chair: The final question that I must put is that I
report the Bill, as amended, to the House.

Edward Argar: On a point of order, Mr Bone. Craving
your indulgence, may I take this opportunity as we
complete the lengthy passage of this legislation through
Committee to put on the record our gratitude to the
Clerks of the Committee, to the Hansard team and to
the Doorkeepers? I also thank you and your fellow
Chairs, and colleagues on the Committee. It would be
remiss of me not to put on the record my gratitude for
the amazing work done by my officials in the Department
in preparing the Bill and in helping us to be ready to
take it through the detailed scrutiny that has rightly
happened in Committee. Thank you, Mr Bone.

The Chair: Thank you for that bogus point of order.

Justin Madders: Further to that point of order, Mr Bone.
I echo the Minister’s thanks, not only to you and the
other Chairs, Mrs Murray, Mr McCabe and Ms Elliott,
but to the Clerks, who have been described to us as very
patient and helpful—great qualities in such a long Bill
Committee—and to the other parliamentary staff, the
Doorkeepers and the Hansard Reporters. As the Minister
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said of his officials, we too have a great team—though
probably a smaller one—of researchers who have been
fantastic in giving us the information that we need to
make the arguments. I also thank the Whips—it would
be remiss of me not to—without whom none of this
runs as smoothly as it does. On that note, I thank the
Committee for its indulgence.

Question put and agreed to.

Bill, as amended, accordingly to be reported.

10.46 am

Committee rose.
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Written evidence reported to the House
HCB110 NHS Providers

HCB111 Prof John Wattis

HCB112 The College of Optometrists

HCB113 Sue Ryder

HCB114 Breast Cancer Now
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