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IN THE HIGH COURT OF JUSTICE 
QUEEN’S BENCH DIVISION 
ADMINISTRATIVE COURT 

CO/1752/2021 
B E T W E E N 

THE QUEEN 
(on the application of ANJNA KHURANA) 

Claimant 
-v- 

 
(1) THE NORTH CENTRAL LONDON CLINICAL COMMISSIONING GROUP 
(2) THE NATIONAL HEALTH SERVICE COMMISSIONING BOARD (“NHS 

ENGLAND”) 
Defendants 

 
(1) AT MEDICS LIMITED 

(2) OPEROSE HEALTH LIMITED 
Interested Parties 

 
__________________________________________ 

 
CLAIMANT’S SKELETON ARGUMENT 

HEARING 1 AND 2 FEBRUARY 2021 
__________________________________________ 

 

1. This claim challenges the decision by the First Defendant (“NCL”) to authorise a change 

in control of the holding company of AT Medics Limited, who have been commissioned 

by NCL to provide primary medical services. The change in control involved a transfer of 

ownership from six GPs, to Operose Health Limited (“OHL”), which is a subsidiary of a 

US healthcare company named Centene Corporation.  

 
2. The Claimant submits the decision was unlawful for one or more of the following grounds: 

a. Ground 1: NCL misdirected itself. Firstly, it arbitrarily limited the factors it would 

take into account, to the (very limited) information obtained by a solicitor in the 

due diligence process. It thereby precluded itself from taking into account relevant 

circumstances which the solicitor did not mention. Secondly, it considered it was 

required to consent unless the due diligence showed the change in control would 

impact on contract performance. That was a misdirection: it had a discretion 

whether or not to consent, taking account its general statutory duties. Thirdly, it 

took a one-sided approach, by giving substantial weight to the risk of a legal 
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challenge from the provider seeking the change in control, but gave no weight to 

the risk of a legal challenge from someone opposed to the change.  

b. Ground 2: NCL unlawfully failed to take reasonable steps to inquire into the 

financial stability of the new companies. The Committee decided it was essential to 

inquire inter alia into the financial position of the new companies because of the 

financial and service provision risk, but then failed to do so for no good reason. 

That was unreasonable and breached the Tameside duty.  

c. Ground 3: NCL failed to consider whether to carry out some form of public 

involvement or stakeholder engagement in light of the public interest. That was an 

unlawful departure from its policy, without good reason. Further, NCL was subject 

to a duty to consult or otherwise involve, which arose in the exceptional 

circumstances of this case because (a) the only reasonable application of the policy 

was to secure public involvement, and (b) common law fairness and transparency 

required it. NCL failed to comply with that duty, primarily because it gave 

stakeholders no meaningful notice in advance of the decision. 

 

FACTUAL BACKGROUND 

3. AT Medics Ltd holds 37 APMS contracts for GP practices in London, in 49 sites, with 

around 375,000 patients. NCL has eight APMS contracts with AT Medics Ltd [SB/412], 

which concern some 57,000 patients [CB/196] §24. AT Medics Ltd is owned by AT Medics 

Holdings LLP. Until 10 February 2021 six GPs, together with their spouses, were directors 

of AT Medics Ltd, and owned the holding company (“the six GPs”).  

 
4. In a letter dated 15 November 2020, AT Medics Ltd wrote to all 13 London CCGs 

responsible for all of the AT Medics GP practices, requesting authorisation for a change of 

control [SB/342]. It proposed that ownership of AT Medics Holdings LLP would transfer 

from the six GPs and their spouses to OHL. As the notes to OHL’s most recent financial 

statement explain, Centene Corporation is “the ultimate controlling party” for OHL 

[SB/341]. OHL was, until 29 November 2019, named Centene UK Limited.  

 
5. NCL asserts that on 10 December 2020, it put on a section of its website a 168-page agenda 

for Part 1 of a meeting of its Committee on 17 December 2020. On pages 94-97 of that 

agenda, there was an incomplete outline of the proposed change of control [SB/410-412]. 

As will be seen below, the public did not become aware of that proposal until 11 February 
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2021, and no other information was published about the proposal until 11 February 2021. 

The Part 1 agenda stated:  

“Identified risks and Risk Management 
Actions 

Financial standing of the company 
related to the change control, this has 
mitigated by the solicitors carry out a 
financial standing company search 

… 
Given the potential financial and service provision risk which might arise as a result of 
e.g. any failure in one of the companies involved or as a result of significant changes to 
management of staffing of the practices run by AT Medics Ltd, commissioners agreed 
it was essential to carry out due diligence in respect of the proposals and to seek various 
assurances…  
The solicitors also carried out searches on financial stability and Good Standing to 
provide further assurance… no concerns arose as a result of these searches… ” 
[SB/411-413]  
 

6. Part 1 of NCL meetings is normally in public. Part 2 is in private. An agenda was produced 

for Part 2 of the 17 December 2020 meeting, but it was not published [SB/411-418]. A pre-

meeting for NCL Committee members was held on 14 December 2020, “specifically in 

respect of the change of control request… because… it was considered to be a relatively 

complex matter… and potentially controversial” [CB/191] §10. A summary note of that 

meeting at [SB/404] described the due diligence checks:  

“PCCC members are reminded of the due diligence checks:  
- Financial standing 
- Bankruptcy …”   

 
7. This was repeated in several other NCL documents, such as [SB/429], which also noted 

“The due diligence checks were carried out by a legal advisor not a member of the CCG”. 

It is clear from those documents that the Committee considered financial standing to be 

separate from bankruptcy, and due diligence inquiries should be carried out into both 

issues. In the event, no information was obtained about financial standing, as a separate 

issue from bankruptcy.  The note of the 14 December meeting [SB/404] also said: 

“The remit of the PCCC with contentious decisions is to take into consideration the 
likelihood of success from the risk of legal challenge from a provider who puts in a 
claim… 
PCCC members and commissioners would have to set out a strong case to oppose the 
change control but also consider the likelihood of the success of legal claim brought 
against the CCG / NHSEI, from a provider... 
In assessing the likelihood of a risk of successful challenge to the CCG / NHSEI from 
AT Medics, committee members are also asked to take into consideration similar 
contentious decisions…” [CB180] 
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8. At no stage, in any of NCL’s decision making documents, did it indicate it would take into 

account the risk of a legal challenge from someone opposed to the change in control. The 

note also said “CCGs should not see a change with the staff and Directors who operate the 

contracts” [SB/405].  

 

9. The minutes of Part 1 of the 17 December 2020 meeting describe who was present 

[SB/444]. They then note that, at the start of that meeting:  

“The Committee APPROVED the resolution to exclude members of the public from 
the PCCC meeting on 17 December 2020…” [SB/445] 
 

10. This meant that the public were not able to attend, or even to access remotely, any of the 

17 December 2020 meeting. The part of the minutes from Part 1 about the AT Medics issue 

are [SB/451-452]. They note that AT Medics indicated there would be “no change to the 

Board of Directors”. They again indicated that the solicitor would undertake due diligence 

into the separate issues of financial standing and bankruptcy: “The due diligence process 

undertaken by the legal team also considered financial standing, bankruptcy…” [SB/452]. 

The minutes noted that the Committee approved the change in control request, subject to 

receipt of the Certificate of Good Standing from Companies House, at which point the 

matter would be signed-off through Chair’s action. 

 
11. The minutes for Part 2 of the 17 December 2020 meeting identifies who was present 

[SB/456]. The minutes of the discussion of AT Medics note that the Committee’s scrutiny 

of the issue was limited to the information obtained in the solicitor’s due diligence process, 

rather than the broader context including Centene [SB/457]:  

“The due diligence process was being carried out once across London… 
Committee scrutiny was limited to the due diligence process for the change in control 
request (that AT Medics could request through the contract) rather than any broader 
context about the nature of the change in control and parent organisation (Centene);…” 
 

12. Similarly, the Committee’s Chair, Ian Bretman, explains in his witness statement that: 

“Committee members were therefore aware (from their own internet research) of the 

general nature of the criticisms that had been made about Centene. However, it was my 

understanding that the PCCC was not being asked to exercise judgment on Centene…” 

[CB/185] §28. And the PAP response said: “The PCCC did not specifically refer to the 

suitability of Centene Corporation” [SB/256]. 
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13. The fullest description of how the Committee made its decision to authorise the change in 

control is contained in the minutes of the Committee’s next meeting, on 18 February 2021. 

They indicate that the Chair, Mr Bretman, said:  

“The Committee was then provided with a summary of how the decision had been 
reached in December 2020.  
… The CCGs are required to consent to such requests unless there are specific grounds 
that the change of control would impact on the performance of the contract, especially 
with regard to patient experience. A due diligence process is followed to provide 
assurance in this regard… 
When considering the due diligence process the CCGs acted with the support of 
independent legal advice. This advice was commissioned once for the 13 London CCGs 
via London region, NHS England’s national legal team. Due diligence checks were 
carried out by and with the advice of an independent solicitor. The findings of these 
checks were considered by the NCL CCG (PCCC) on 17th December 2020… 
The due diligence checks carried out focused on UK operations and covered financial 
standing, bankruptcy, disqualification from holding an APMS contract, safe transfer of 
patient data within information governance rules, staffing and management changes. 
No concerns were raised about the UK registered companies during the due diligence 
process and this was clearly stated within the papers presented to NCL CCG PCCC. 
All London CCG PCCCs, including NCL CCG on 17 December 2020, therefore gave 
consent to the proposed change in control of AT Medics Holdings LLP subject to final 
confirmation from Companies House on the Statement of Good Standing, which was 
subsequently received on 21st December 2020.” [SB/536] Emphasis added.  

 

14. It now appears that a final decision by Chair’s action to authorise the change of control, 

following receipt of the Companies House due diligence information, had taken place by 

14 January 2021 [SB/346 and SB/432]. In a letter dated 18 February 2021 OHL stated:   

“1. the change in control of AT Medics Holdings LLP … has been completed…;  
2. the existing directors of AT Medics Limited have been replaced as statutory directors 
by [the Chief Executive Officer, Chief Medical Officer and Chief Financial Officer of 
OHL]; 3…  
[All] with effect from 10 February 2021” [SB/461].  

 

15. On 17 February 2021 NCL’s Head of Primary Care, Vanessa Piper (who authored NCL’s 

reports on this issue [SB/410 and SB/415]) wrote to AT Medics Ltd to say: “I don’t recall 

seeing that the AT Medics Directors under the AT Medics company would step down” 

[SB/439].  

 

Public awareness of the change in control  

16. As Professor Richards [CB/398-412] §8-49 and the Claimant [CB/386] §7-10 explain, the 

public and stakeholders did not become aware of the proposal for a change of control until 

shortly after 11 February 2021. On that date, the minutes of Part 1 of the 17 December 2020 
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meeting were published by NCL [SB/441]; and the replacement of the six GPs as directors 

of AT Medics Holdings Ltd was published on Companies House [SB/108-115].Shortly 

afterwards, serious concerns were raised by a very wide range of stakeholders and members 

of the public about the change of control. There was significant media attention to the issue.  

 

17. The serious public disquiet is described by Professor Richards at [CB/403-412] §19-52. In 

summary, concern was expressed in letters or otherwise by: the lead councillor cabinet 

members for health in each of the five boroughs in which NCL’s AT Medics practices are 

located (“the five health leads”) [SB/435 and SB/203]; 191 councillors, MPs, mayors, and 

assembly members [SB/12-17]; 19 mayors and council leaders [SB/12-17]; 76 MPs, who 

tabled an Early Day Motion in Parliament about this [SB/92-100]; Sir Keir Starmer MP 

[SB/145-147]; 156 members of Camden’s Patient Participation Groups [SB/88-91]; 55,000 

members of the public in a petition [SB/62]; local and national press [CB/407] §32; and 

others.  

 
18. The concerns were serious. For example, on or shortly before 18 February 2021 the five 

health leads said: “This is a matter of huge public concern” [SB/204] and “has caused 

widespread concern” [SB/205]; “the decision had caused anger and risked trust” [SB/537]; 

“the lack of transparency in this decision making has caused widespread concern” 

[SB/205]; “this is the first we have heard about this deeply concerning issue” [SB/435]. 

 
19. The reasons expressed for the deep concern included:  

a. The lack of transparency and the failure by NCL to consult in advance of the 

decision to authorise the change of control.  

b. The poor financial circumstances of the new companies.  

c. Centene Corporation was not a suitable body to hold a controlling interest.  

d. (b) and (c) would undermine healthcare services.   

e. The six GP directors had resigned, contrary to NCL’s expectation.  

 
20. The five health leads had sent written concerns to NCL, which, together with those raised 

by members of the public, were published by NCL on 18 February 2021, along with NCL’s 

responses (the “9 questions document”) [SB/422-436]. The five health leads were invited 

to attend the 18 February 2021 Committee meeting, as noted in the minutes of that meeting 

at [SB/533].  
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The financial standing of the new companies 

21. The concerns in relation to the financial stability of the new companies are set out by 

Professor Richards [CB/412-413] §53-56. In summary, OHL made a loss in 2019 of about 

£6.5 million. Similarly, its parent, MH Services International Holdings (UK) Ltd made a 

loss of £15.3m in 2019, and £27.3m in 2018, with net liabilities of over £30m at the end of 

2019. OHL has only been able to avoid insolvency by taking cash funding from Centene 

Corporation: in 2020, it received £9.5m. Centene also provided £13m to MH Services 

International Holdings (UK) Ltd in 2020. The company’s accounts stated: “there can be no 

certainty that this support will continue” [SB/294]. Accordingly, OHL is in a precarious 

financial position, wholly dependent on support from Centene Corporation. The 2019 

accounts explained that:  

“the business seeks to divest of activities that have not met profitability targets. As a 
result, on 31 March 2019, OHL exited the Surrey Borders Partnership NHS Trust 
CAMHS contract, on 30 June 2019 OHL exited the Surrey Borders Partnership NHS 
Trust CFHS contract, and on 1 July 2019, Operose Health (Group) UK Limited divested 
its complex care service division, including the contracts and related assets.” [SB/277] 
 

22. None of the above information was taken into account by NCL in providing authorisation 

for a change of control to the new companies.   

 

Concerns about Centene Corporation 

23. Serious concerns have been raised about the suitability of Centene Corporation to hold the 

ultimate controlling interest in AT Medics Ltd. These are summarised in Professor 

Richards’ statement [CB/397-417] at §24-25, 33-34, 44 and 57-60. For example:  

a. A member of the public noted, in the 9 questions document [SB/427] and a 

supplementary letter [SB/128], a number of specific allegations against Centene, 

identifying internet links to support them. They included that Centene had been 

fined for not providing enough clinicians under Obamacare contracts; one of its 

subsidiaries had been fined for mismanagement of state Medicaid contracts;  and it 

had committed a series of other violations going back to 2000, identified on the 

‘GoodJobsFirst’ website.   

b. A letter from 191 councillors, MPs, mayors, and others drew attention to specific 

concerns, with internet links to support them. They included that Centene had been 

recently sued by the states of Ohio and Mississippi (for overcharging the states’ 

Medicaid programmes), and had been sued for allegedly failing to provide adequate 

medical care under insurance contracts. The letter said: “We have no reason 
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whatsoever to expert that they will behave any differently in London. Such 

behaviour would undoubtedly have a profound impact on the quality of care 

Londoners… receive…” [SB/12-17].   

c. Centene Corporation agreed to pay nearly $144m to settle the lawsuits by Ohio and 

Mississippi, for overcharging the states’ Medicaid programmes, mentioned above 

[CB/453-455]. Centene said it had set aside $1,250m to settle similar claims in other 

states [CB/318] and has paid a $15m settlement to Arkansas and $57m to Illinois 

for the same issue [CB/318].  

d. Excerpts from the GoodJobsFirst website (identified by the above member of the 

public), show a long history of fines for Centene and its subsidiaries. For example, 

a subsidiary paid $97m in 2021 for inflated claims against government healthcare 

services contracts [CB/459]; WellCare Health (with whom Centene Corporation 

merged in 2019) paid $137.5m to the government in 2012 for falsely inflating the 

amount it spent under Medicaid contracts [CB/462], and a further $200m in 2021 

for improperly retaining Medicaid funds [CB/463].  

e. The London Borough of Camden health Committee said “GP surgeries in the UK 

had been closed by the Centene Corporation. Centene was involved in judicial 

processes in Spain… due to poor performance” [CB/428].  

 

24. The above matters were at the very least, concerns which NCL would have been entitled to 

investigate and take into account in deciding whether or not to authorise the change in 

control. It could rationally have decided that there was a risk that, if Centene Corporation 

had a controlling interest over it, AT Medics Ltd would act in a similar manner. If so (as 

the letter from the 191 councillors, MPs, mayors indicated) this could have a serious 

adverse impact on primary care services. However, NCL did not take into account any of 

those concerns, on the unexplained basis that it was ‘not being asked’ to do so.  

 

25. NCL argues that the serious and specific concerns about Centene Corporation identified 

above were “entirely remote”, “not material” and “at most peripheral”: DGOR §54, 65 and 

86. That is inconsistent with the Committee’s view: Mr Bretman considered OHL is merely 

an “investment vehicle” for Centene in UK healthcare ([CB/184] §25). NCL accepted that 

Centene has a controlling interest in AT Medics Ltd ([SB/256] §5.3.4). And as noted by 

Ms Perry, both Operose Health Ltd and Ms Services International Holdings Ltd are 

dependent on Centene to fund its continuing operation ([CB/381] §61-63]). 
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Procedural history 

26. This claim was issued on 17 May 2021. An extension of time was granted, but permission 

was refused on the papers by Judge Allen on 23 August 2021. Following an oral renewal 

hearing, an extension of time and permission to seek judicial review were granted by 

Richard Hermer QC on 12 October 2021. The transcript of his judgment is [CB/390-393]. 

The Judge gave detailed reasons for granting an extension of time: §14-17.  

 
LEGAL BACKGROUND 

27. An overview of the statutory background is in R (Hutchinson) v Secretary of State for 

Health and Social Care [2018] 21 CCL Rep 446, §28-45. The statutory responsibility for 

commissioning primary medical services is set out in s.83 of the NHS Act 2006, and lies 

with NHS England (referred to in the 2006 Act as “the Board”):  

“Primary medical services 
(1)  The Board must, to the extent that it considers necessary to meet all reasonable 
requirements, exercise its powers so as to secure the provision of primary medical 
services throughout England. 
(2)  The Board may (in addition to any other power conferred on it) make such 
arrangements for the provision of primary medical services as it considers appropriate; 
and it may, in particular, make contractual arrangements with any person.” 

 

28. Section 13Z(2)(b) of the 2006 Act provides that the Board may arrange for any function to 

be exercised by a CCG. Pursuant to this power, NHS England has arranged that its functions 

under s.83 in relation to services for NCL’s area shall be exercised by NCL. S.83(2) enables 

the Defendants to enter into contracts for the provision of primary medical services with 

alternative providers of medical services (“APMS”). It is the source of the power to 

authorise the change in control. APMS contracts are in a standard form produced by NHS 

England. The contract states:  

“54 Sub-contracting and Change of Control  
…54.3 Save in respect of a public limited company listed on an internationally 
recognised exchange the Contractor shall not undergo a Change of Control without 
the prior authorisation of the Commissioner and subject to such conditions as the 
Commissioner may impose…”  

 
29. Parliament intended CCGs to enjoy a broad discretion when choosing how to commission: 

Hutchinson §94. That applies to the power to authorise a change in control, founded in 

s.83(2) of the 2006 Act: NCL has a discretion whether or not to provide authorisation. 

However, in exercising that power, NHS England is subject to the general duties in Part 2, 



 

 10

Chapter A1 of the Act. Those duties have been delegated to NCL, which is also subject to 

analogous duties in Chapter A2 of that Part. They include that it must: “exercise its 

functions effectively, efficiently and economically” (s.13D); and “exercise its functions 

with a view to securing continuous improvement in the quality of services provided to 

individuals…” (s.13E(1)).  

 

GROUNDS FOR JUDICIAL REVIEW 

Ground 1. The legal approach applied  

30. The approach NCL took in deciding to authorise a change in control is identified in the 

papers quoted above at §7-8, 11-13. The Committee limited the factors it would take into 

account, to the information obtained by the solicitor through the due diligence process. It 

thereby excluded from consideration any factors the solicitor did not mention, such as 

criticisms of Centene Corporation. That is apparent, for example, from: 

a. The minutes of the 17 December 2020 Part meeting: “Committee scrutiny was 

limited to the due diligence process … rather than any broader context about the 

nature of the change in control and parent organisation (Centene)” [SB/157]. 

b. Mr Bretman’s witness statement, noting the Committee were aware of criticisms 

about Centene, but “the PCCC was not being asked to exercise judgment on 

Centene”: [CB/185] §28. 

c. The most detailed description, by Mr Bretman, of how the decision was reached:  

“CCGs are required to consent to such requests unless there are specific grounds 
that the change of control would impact on the performance of the contract… 
A due diligence process is followed to provide assurance in this regard… Due 
diligence checks were carried out by and with the advice of an independent 
solicitor… No concerns were raised … during the due diligence 
process…NCL…therefore gave consent” [SB/536]. 

 
31. That limitation was problematic because the solicitor’s due diligence information was very 

restricted and omitted important factors. For example, the solicitor’s due diligence only 

obtained information about bankruptcy/insolvency, and failed to obtain any information 

whatsoever about the separate issue of the financial standing of the new companies (which 

was very poor). Further, the solicitor obtained no information about Centene Corporation, 

yet there were serious concerns about its suitability. The Committee did not take those 

factors into account.  
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32. Limiting itself to the information obtained by the solicitor in the due diligence, was 

unlawful for the reason in R v SSHD, ex p Venables [1998] AC 407, at 497B-C. The 

majority held that the defendant must not adopt an approach or policy:  

“such as to preclude the person on whom the power is conferred from departing from the 
policy or taking into account circumstances which are relevant to the particular case in 
relation to which the discretion is being exercised.”   

 

33. Moreover, limiting itself in that way was arbitrary and based on no reason. The Committee 

was plainly interested in factors the solicitor’s due diligence did not identify, such as the 

criticisms of Centene Corporation (about which members had conducted internet research). 

It should have taken those factors into account if it considered they were relevant to its 

statutory functions, rather than arbitrarily confining itself to the solicitor’s due diligence.  

 

34. S.83(2) of the 2006 Act conferred on NCL a discretion whether or not to authorise the 

change in control. That discretion should have been exercised consistently with the general 

duties in s.83(1), and ss.13C to 13E of that Act. Those duties include to secure the provision 

of primary services, and to exercise its functions effectively, economically, and with a view 

to improvement in quality of those services. NCL should have taken into consideration any 

factors it considered were relevant to those statutory duties: Associated Provincial Picture 

House v Wednesbury Corporation [1948] 1 KB 223, 228. This is equivalent to Venables, 

where the Home Secretary’s approach precluded him taking into account circumstances in 

future which he may consider relevant to the child’s welfare: 499H and 500D. By confining 

itself to the results of the solicitor’s due diligence, NCL prevented itself from taking such 

factors into account  

 

35. Secondly, NCL considered it “was required to consent” to requests for change in control 

unless there were specific grounds raised in the due diligence process, to show that “the 

change in control would impact on the performance of the contract”: §31(c) above. That 

was a material misdirection for another reason: NCL wrongly approached the question of 

the exercise of its statutory discretion on the basis that there was a presumption in favour 

of consent. R v Chief Immigration Officer ex parte Quaquah [2000] HRLR 325 at 334 held 

that if the decision maker:  

“approached the question of the exercise of his discretion on the basis that there was a 
presumption against its exercise on the facts of any particular case, that was an illegal 
approach.” (p334: re. statutory discretion to grant leave, in s.4 Immigration Act 1971). 
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36. That is equally applicable here. NCL should have recognised it had a broad discretion 

whether or not to provide consent, subject to its general statutory duties. It had to have a 

rational basis to refuse - or provide - consent, consistent with those duties.  

 

37. The misdirections identified above were a material error. Had NCL applied the right 

approach, it could have rationally considered that there was: 

a. A risk that OHL would become insolvent, leading AT Medics Ltd to be unable to 

perform its contractual obligations.  

b. A risk that OHL’s precarious financial situation would lead it to be unable to 

perform all of its contractual obligations.  

c. A risk that OHL would “seek to divest of unprofitable contracts” (as OHL did 

previously [SB/277]), whether by agreement; or by declining to renew the contract.  

d. A risk that the new companies would overcharge NCL, or would fail to perform 

contractual obligations, in light of the serious allegations that subsidiaries of 

Centene Corporation had repeatedly done so in the past (see above).  

 

38. Those factors could rationally have led NCL to decide that a change in control would be 

inconsistent with its duties in ss.83(1), 13D and 13E of the 2006 Act, such as to secure the 

provision of services and to exercise its functions economically and effectively. If so, it 

was required to take those factors into account in deciding whether to grant or refuse 

consent. But those factors were excluded from consideration by the legal approach NCL in 

fact applied, since (1) that information was not produced by the solicitor’s due diligence; 

and/or (2) it may be difficult to conclude that those factors “would impact” (rather than 

may impact) “on the performance of the contract”.  

 

Partial and one-sided approach to risk of legal challenge 

39. The Part 2 papers provided to the Committee in advance of the 17 Dec 2020 meeting 

[SB/404] show it was told three times that it should take into account “the likelihood of the 

success of legal claim brought against the CCG/NHSEI, from a provider … AT Medics”. 

There is no suggestion that it took into account the risk of a legal challenge from someone 

who was opposed to the authorisation, such as a patient or local councillor.  

 
40. To give substantial weight to the risk of a legal challenge from a provider seeking the 

change of control, but to entirely leave out of account the risk of a challenge from someone 

who was opposed to it, was partial and unreasonable. The power was exercised with 
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partiality as between those applying for authorisation, and those opposed to it, which was 

unlawful: R (Hussain) v SSHD [2012] EWHC 1952 (Admin) §46.  

 

NCL’s response 

41. Throughout the DOGR, NCL relies heavily on the submission that AT Medics Ltd remains 

subject to the same contractual obligations; contracts have the means to monitor service 

provision and mechanisms to act if service provision changes; and this means there is no 

real risk to services of a change in control (e.g. §45 and 54). That is not relevant to the legal 

approach that NCL should have applied. It is also incorrect:  

a. For the reasons in §37 above, there were reasonable grounds to conclude there was 

a risk that a change of control would lead to AT Medics Ltd failing to perform its 

contractual obligations, thereby harming services. NCL itself recognised “the 

potential financial and service provision risk which might arise as a result of e.g. 

any failure in one of the companies involved” [SB/412]; and that this was “an 

important change” Mr Bretman [SB/202].  

b. As Professor Richards explains at [CB/414-416] §62-69, the contractual 

requirements and means of enforcement did not prevent a very serious decline in 

services at some of AT Medics Ltd’s GP practices in the past, for an extended 

period. For example, Carpenters Practice, with 17,800 patients, was rated by a CQC 

inspection in June 2021 as inadequate in all respects [CB/465]. The CQC concerns 

were so serious that it issued a notice of possible urgent enforcement. It noted it had 

brought the risks and concerns to the provider’s attention on at least six occasions 

since August 2020, but there had been no improvement. This shows that the 

contract, and means of enforcement, did not prevent a very serious decline in 

services for over 10 months. A further QCQ inspection in October 2021 noted 

changes had been made but further improvement was required [CB/487]. This 

improvement only occurred after intervention by CQC: prior contract management 

was ineffective.   

c. Similarly, areas of performance concern were highlighted by NCL for key 

performance indicators at the Mitchison Road Surgery and Hanley Primary Care 

Centre (together with over 17,000 patients), for four years up to 2021 [CB/492]. 

This led NCL to decide not to extend the contract for more than two years. Thus, 

the contractual means of enforcement did not prevent poor performance for around 

four years, and the provider has been given two more years before the contract will 

be terminated.  
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d. §64 DGOR states “Relying on these mechanisms, as the PCCC did, was the rational 

way to address these concerns.” The fact that the Committee rationally took this 

factor into account, does not mean that it was lawful for it to arbitrarily exclude 

from consideration other relevant factors (such as the risks arising from the poor 

financial standing of the new companies and the unsuitability of Centene), or to 

take a partial approach to the risk of legal challenge.    

 

42. Similarly, at §47(e) NCL argues that it took a “rational approach to the question asked”: 

DGOR §47(e). However, the application of the correct legal test was not for NCL’s 

discretion. The misdirection identified above was an error of law: Tameside v Secretary of 

State for Education and Science [1977] AC 1014, 1065B. At DGOR §48 and 63 NCL 

argues “a refusal to give consent without a proper basis would have created a risk of damage 

to the CCG’s relationship with AT Medics Ltd” and risked “AT Medics Ltd terminating 

the contract”. The Claimant no-where suggests that the CCG should have refused to consent 

without a proper basis. She argues that there was a proper basis for refusal of consent, such 

as from OHL’s finances, Centene Corporation’s suitability, and the fact that all six GP 

directors would be replaced. Moreover, there is no evidence that the Committee took the 

factor in DGOR §48 and 63 into account when making its decision.  

 
43. The Claimant has never made the argument in §50 DGOR. At §51, NCL suggests that, in 

fact, it was not applying a presumption at all. That is inconsistent with the plain words of 

the decision making documentation (“required to consent… unless”). §56 and §87(d) 

DGOR refer to the prohibition on discrimination in procurement decisions, on the basis of 

ownership, in reg.3 of the National Health Service (Procurement, Patient Choice and 

Competition) (No. 2) Regulations 2013. But that prohibition does not apply to this decision, 

because it was not a procurement decision. Finally, at §57 NCL argues it did not take a 

one-sided approach by only taking into account the risk of litigation from a particular party. 

But that is inconsistent with the documentation, and the page NCL relies on [SB/537] 

provides no support for that submission.  

 

Ground 2: failure to inquire / take into account relevant consideration 

44. NCL unlawfully failed to take reasonable steps to inquire into the financial stability of the 

new companies1.  

 

 
1 The Claimant’s arguments about Centene have been incorporated in ground 1, above 
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45. NCL decided that it should look into the financial standing of the new UK companies, 

within the due diligence. It decided these inquiries were “essential” because of “the 

potential financial and service provision risk which might arise as a result of e.g. any failure 

in one of the companies involved” [SB/412]. It repeatedly made clear that it considered 

financial standing was a separate issue to bankruptcy, and it should look into both financial 

standing and bankruptcy: see §5-7, 10 and 13 above. 

 
46. NCL failed to obtain or consider any information whatsoever about the financial standing 

(so defined) of the new companies. It only looked into bankruptcy. The information the 

solicitor obtained in the due diligence process is [SB/347-387]. This was, firstly, 

information about bankruptcy, namely Insolvency Reports about whether there was past or 

pending insolvency or administration.  Secondly, short answers to eight questions, none of 

which concerned financial stability. Thirdly, certificates that the new companies had been 

incorporated. Thus, while the solicitor’s due diligence inquiries obtained information about 

bankruptcy, no information was obtained about the separate issue of financial standing.  

 
47. NCL failed to obtain or take into account even the most basic information about the 

financial position of the new companies (as distinct from bankruptcy), such as whether they 

were making a profit or loss. It was unaware of their liabilities, and did not view their 

accounts. It was aware of none of the serious financial concerns about the new companies 

identified in §21 above. The failure to obtain any information regarding the financial 

standing of the new companies was unlawful, for one or more of the following reasons.  

 
48. NCL was subject to a Tameside duty to take reasonable steps to obtain information about 

financial standing (as distinct from bankruptcy). That information was plainly relevant to 

its statutory duties to secure the provision of services (s.82(1)) and to exercise its functions 

efficiently and economically (s.13D). If that financial position was so poor and precarious 

that there was a serious risk that GP contracts would be terminated or services otherwise 

undermined, that would be manifestly relevant to whether authorisation was effective, 

economical and would secure the provision of services. Indeed, NCL recognised that, 

considering it “was essential” to make these inquiries, in light of “the potential financial 

and service provision risk”.  

 
49. NCL breached that Tameside duty, because it took no steps whatsoever to acquaint itself 

with information about the financial standing of the new companies (as distinct from 

bankruptcy). No reasonable Committee could, having decided it was essential to inquire 
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inter alia into the financial position of the new companies because of the financial and 

service provision risk, fail to do so. That submission is strengthened because NCL has given 

no rational basis for that failure.  

 
50. Further, NCL acted unlawfully for an equivalent reason to that in R v. Camden London 

Borough Council, ex p H [1996] ELR 360 (CA). The Court of Appeal held: “having decided 

what factual issue or issues they had to resolve, and what inquiries they could reasonably 

make in order to resolve them, the governors and the LEA had to make sure that the 

inquiries proposed were reasonably thorough”: Headnote (1). Here, having decided to 

inquire into financial standing (in addition to bankruptcy), NCL had to conduct reasonably 

thorough inquiries into that question, but failed to do so.  

 

NCL’s response 

51. The DOGR state, at §61, the inquiries were “plainly capable of identifying any material 

concerns as to the financial viability of the acquiring company, OHL, and its parent 

companies” §61. That is unsustainable, since the inquiries obtained no information 

whatsoever about the financial viability of those companies (leaving aside the basic 

bankruptcy/insolvency reports). Contrary to DGOR §62, the Claimant does not submit that 

the inquiries “should have gone very much further”. She submits that the failure to obtain 

any information whatsoever about financial standing (other than insolvency reports), when 

NCL itself considered that information “was essential”, was unlawful.  

 

52. The DGOR at §62, and evidence from NCL and the IPs, argue there are mitigating features 

in respect of the financial position of the new companies. But the Claimant does not ask 

the court to decide exactly what information should have been considered by NCL, or what 

decision it should have made in light of that information. Her claim should succeed if she 

demonstrates the failure to obtain any information about financial standing was a material 

error, in that it might have made a difference to NCL’s decision. It might have made a 

difference, for the reasons in §37-38 above. In consequence, although she does not agree 

with the alleged mitigating features, she does not engage further with them here.   

 

Ground 3: consultation/involvement 

Policy: failure to consider whether to carry out involvement / engagement 
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53. Sections 13Q(2) and 14ZA of the 2006 Act require the Defendants to make arrangements 

to secure that individuals to whom the services are being or may be provided are involved 

(whether by being consulted or provided with information or in other ways) in, inter alia, 

the planning of the commissioning arrangements by the Defendants. The Claimant does 

not found her claim on that legal duty2.  

 

54. NHS England has produced guidance named Patient and public participation in 

commissioning health and care: Statutory guidance for clinical commissioning groups and 

NHS England [SB/558]. It is primarily concerned with the “legal duty to involve” in s.13Q 

and 14Z2 of the 2006 Act: Appendix A [SB/599-600]. It contains guidance on identifying 

whether that legal duty arises, for example in relation to commissioning responsibilities. 

However, it also states that, if the legal duty does not apply, the CCG should consider 

whether some form of involvement or engagement should occur:  

“Does the activity relate to commissioning responsibilities? For example […] 
If yes, go to step 2.  
If no, the legal duty to involve does not apply, but you should still consider and make 
a judgment about whether some form of public involvement, or staff/stakeholder 
engagement, would be beneficial. This is particularly important where there is likely 
to be significant public interest, when a promise to consult has been made, or a 
precedent to do so has been set.” [SB/573] “the Participation Guidance”. 
 

55. This explains that, even if the legal duty in s.13Q and 14Z2 does not arise, some form of 

public involvement or stakeholder engagement is particularly important where there is 

likely to be significant public interest. The DGOR argue at §75 that the above guidance 

applies only in circumstances “which engage the statutory duty to make arrangements to 

secure involvement” in s.13Q and 14Z2. That is plainly wrong: as the clear words of quote 

above demonstrates, the policy is that, even where that legal duty does not apply, CCGs 

should consider some form of involvement or engagement. That submission receives 

further support from the reference to this being particularly important where a promise to 

consult has been made, or a precedent has been set. Those are some of the circumstances 

in which the common law will require consultation outside the circumstances defined in a 

statutory scheme.   

 

56. Contrary to the Participation Guidance, NCL did not consider or make a judgment about 

whether, in light of the public interest, involvement/engagement should occur. That is clear 

from the documentation. For example, at the 18 February 2021 meeting, Ms Piper said 

 
2 She invites the court to not finally determine whether or not the legal duty applies. It may be arguable that it 
does, but it would be better to leave that question open for another case.   
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“there was not engagement because there was no change to service provision” [SB/213]. 

Thus, the fact that there was no change in service provision was determinative, and no 

consideration was given to whether there should be involvement for other reasons, such as 

the significant public interest. Similarly, in response to a question asked in the House of 

Lords by Lord Smith of Finsbury, as to what consultation NCL undertook, the Department 

of Health and Social Care said: “No consultation involving local authorities and patient 

representatives was undertaken as this is only required where there is a significant change 

in service provision.” [SB/101-102]. The Department must have got this answer from NCL. 

Again, it indicates NCL did not recognise that it should have considered involvement, even 

where there is no such change, in light of the public interest.  

 
57. In consequence, NCL departed from that policy guidance, by failing to consider or make a 

judgment as to whether some form of public involvement or stakeholder engagement 

should occur, in light of the public interest. It has given no good reason for that departure, 

which means it was unlawful: R (Lumba) v SSHD [2012] 1 AC 245, §26.  

 

58. This was a material error, since the matter was plainly of great and exceptional public 

interest. Indeed, NCL has itself recognised the decision was of great public interest. During 

the 18 February 2021 meeting, Mr Bretman said:  

“we understood that it was… an important change…” [SB/202]; and “in this case when 
we have something of such great public interest” [SB/206] … “it’s clear that what we 
did … damaged confidence in the CCG” [SB/206-207].  

 
59. Similarly, Mr Sinden explains that exceptionally, a pre-meeting for Committee members 

occurred on 14 December 2020 about this issue, because it was relatively complex and 

“potentially controversial”: [CB/191] §10. As explained in §17-20 above, once this issue 

became public, a very wide range of stakeholders expressed serious public concern about 

the issue. This all shows that the error was material in that, had NCL considered whether 

the public interest required consultation, there was at least a real prospect it would have 

concluded it did. Indeed, the Claimant goes further: since the Defendant accepted there was 

“such great public interest” in the issue, the only reasonable application of the Participation 

Guidance quoted above was to secure public involvement.   

 

Failure to consult/involve 

60. There was, in the exceptional circumstances of this case, a duty to consult or otherwise 

involve stakeholders in advance of the decision, which arose outside the circumstances 

specified in s.13Q and s.14Z2. There were two reasons why a duty arose. 
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61. Firstly, the Claimant repeats §54-59 above: there was a duty because the Defendant 

accepted there was “great public interest” in the issue, so the only reasonable application 

of the Participation Guidance quoted above was to secure public involvement.  

 
62. The second reason, is that, exceptionally, common law fairness and transparency required 

some form of consultation. The duty to consult may arise in a variety of ways. The common 

law may require consultation beyond the circumstances identified in a statute. For example, 

it may be required by fairness: R (Moseley & Stirling) v Haringey LBC [2014] 1 WLR 

3947, §23 and 44. Lord Wilson explained that the same common law fairness will inform 

not only whether a duty to consult arises, but also the manner in which consultation should 

be conducted. “[I]ts requirements are linked to the purposes of consultation” which are: 

“First, the requirement ‘is liable to result in better decisions, by ensuring that the 
decision-maker receives all relevant information and that it is properly tested’ … 
Second, it avoids ‘the sense of injustice which the person who is the subject of the 
decision will otherwise feel’ … Such are two valuable practical consequences of 
fair consultation. But underlying it is also a third purpose, reflective of the 
democratic principle at the heart of our society:” Moseley at §24, and R (Dawson) 
v United Lincolnshire Hospitals [2021] PTSR 1474, §112-113.   
 

63. The Supreme Court in Moseley held that the council was required to tell consultees not 

only about its preferred scheme (as required by the statutory duty to consult), but also about 

alternative options, in order to comply with the duty of fairness: §29 and 44. The three 

purposes set out by Lord Wilson are relevant to whether a common law duty to consult a 

particular group arises in the first place. That is apparent from R (Article 39) v Secretary of 

State for Education [2021] PTSR 696 (CA).  

 

64. Article 39 concerned urgent amendments regarding children’s social care, made in light of 

the pandemic, to 2015 Regulations made under the Care Standards Act 2000, and also to 

2005 and 2010 Regulations made under different Acts: §26. There was a duty to consult 

under s.22(9) of the CSA 2000 in respect of the 2015 Regulations, but that did not apply to 

amendments to the other Regulations. In consequence, “with regard to the remaining 

regulations, the claimant must demonstrate that a duty to consult arose at common law”: 

§29. The court concluded that a duty to consult bodies representing children in care arose, 

in respect of the 2005 and 2010 Regulations. The duty arose in two ways. First, there was 

an established practice: §84. Second, given the impact of the proposed amendments on 

vulnerable children in care, it was conspicuously unfair not to do so: §85. Further: “All 

three strands of the purpose of consultation articulated by Lord Wilson JSC in the [Moseley] 
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case are present here”. That provided support for the conclusion that there was a duty to 

consult those bodies: §86. 

 

65. Similarly, in the exceptional circumstances of this case, common law fairness required 

some form of consultation or involvement. The requirements of fairness depend on the 

context, including the factors in Moseley and in R (Howard League) v Lord Chancellor 

[2017] 4 WLR 92, at §39, and there are no precise rules. The following factors point in 

favour of a duty to consult or involve:  

a. Involving the public is likely to have resulted in better decision-making, by ensuring 

that NCL received and understood all relevant information. That is demonstrated 

by the fact that, as soon as this issue was publicised in mid-February 2021, the 

public raised several key issues which NCL did not understand or take into account 

prior to its decision. Those issues included (a) the financial concerns about the new 

companies, as described above; (b) concerns about the suitability of Centene; and 

(c) the fact that all of the six GP directors of AT Medics Ltd were replaced by OHL 

personnel.  

b. The change in control puts GP services for NCL’s 57,000 patients at risk, for the 

reasons in §37 above. For example, the precarious financial position of OHL may 

lead to it being insolvent or otherwise unable to honour AT Medics Ltd’s 

contractual obligations. Putting GP services – which are of critical importance to 

many patients - in jeopardy is a serious adverse effect on the patients’ interests. 

They should be consulted to avoid a sense of injustice and to secure confidence in 

the decision maker (Dawson §113; and Moseley at §24).   

c. In this context, the democratic value of involving patients is at a premium. Securing 

public confidence in the NHS, by patient involvement, is “vital” (NCL’s Patient 

and Public Engagement Strategy 2020-22 §1; and R (Good Law Project) v. 

Secretary of State for Health [2021] EWHC 346 (Admin) at §140). There is an 

exceptional and deep public concern about the change of control: §17-20 above.  

d. Section 13C of the 2006 Act3 imposes on NCL a duty to “act with a view to securing 

that health services are provided in a way which promotes the NHS Constitution”. 

That Constitution states, “The NHS belongs to the people.”  Principle 4 is: “The 

patient will be at the heart of everything the NHS does” and principle 7 “The NHS 

is accountable to the public, communities and patients that it serves… The system 

of responsibility and accountability for taking decisions in the NHS should be 

 
3 This is a target duty, but has been relied on as a ‘reinforcing factor’ and a ‘purposive consideration’: National 
Aids Trust v NHS England EWHC [2016] 19 CCLR 459 §80.  
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transparent and clear to the public, patients and staff.”. This statutory context 

provides further support for there being consultation.  

 
66. For those reasons, exceptionally, common law fairness and transparency required some 

form of consultation or involvement. At the very least, it required NCL to consult the key 

elected representatives of the relevant 57,000 patients, namely the five health leads.  

 

67. The DGOR note that the decision in Plantagenet Alliance identified “four main 

circumstances” in §98(2) where the duty to consult arises. That short subparagraph in the 

Divisional Court’s judgment does not stand as an exhaustive description of the 

circumstances in which evolving public law may require consultation. For example, 

consultation may be required to comply with a policy, or where it would be unreasonable 

not to do so, but that does not obviously fall within the four main circumstances specified 

in Plantagenet Alliance. But in any event, the duty to consult here falls broadly into the 

second or third categories (since it is necessary to comply with the ‘promise’ or ‘practice’ 

identified in the Patient Participation policy), or the fourth category (it is required by 

common law fairness).  

 

Failure to discharge duty  

68. If there was a duty to consult or involve, there was a failure to adequately discharge it. In 

this regard, the Claimant relies on the detailed matters set out in Professor Richards’ 

statement at [CB/397-417] §8-18, 22, 29, 30, 33, and 35-46.  

 

69. In summary, a very wide range of relevant stakeholders have made clear there was no 

consultation or engagement before the decision was made. For example, NCL’s Ms Piper 

said “there was not engagement” [SB/213]. NCL’s Chief Operating Officer, Paul Sinden, 

who said “CCG officers should have spoken to colleagues within the affected local 

authorities, including the Lead Members [i.e. the five health leads], about the proposed 

transfer… Apologies were offered” [CB/427]. The Department of Health and Social Care 

in a statement to Parliament said “No consultation involving local authorities and patient 

representatives was undertaken” [SB/101]. The five health leads themselves explained on 

18 February 2021 that “this is the first we have heard about this deeply concerning issue” 

[SB/435] and “we knew nothing about it until the minutes were published, of your meeting 

last week” [SB/215]. The following, among others, have also said there was no consultation 

or engagement prior to the decision: the 191 relevant MPs, mayors, councillors and 
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assembly members [SB/12-17]; and 156 members of Camden Patient Participation Groups 

[SB/88-91].  

 
70. It is not surprising that so many stakeholders have said there was no engagement. The only 

information produced by NCL in advance of the decision, was on pages 94-97 of a 168 

page agenda, which itself was located on only one of the many different sections of the 

relevant CCG websites. There was no announcement of the issue by NCL, whether on their 

websites, Twitter or Facebook accounts or otherwise. NCL did not send an email or any 

other notice to the five health leads, or to any other stakeholder. No-one outside NCL and 

the Committee became aware of the proposal before the decision was made. That is clear 

from many statements from stakeholders, and also from the fact that, once the change of 

control was published in mid February 2021, a large number of people promptly raised 

their concerns about it.  

 
71. Even if the public had become aware of the proposal in the agenda produced on 11 

December 2020, they were not given an adequate opportunity to respond. The Agenda for 

Part 1 had said “Members of the public have the opportunity to ask questions” about agenda 

items during that meeting [SB/407] §1.9. But at the start of that meeting a decision was 

made to exclude the public [SB/445] §1.2.2. Any member of the public who had wanted to 

ask questions would have been deprived of that anticipated opportunity to do so. Further, 

the information contained in the published papers about the proposal was not adequate: it 

omitted critical elements of the proposal: [CB/400] §12.    

 
72. The DGOR at §29-31 draw attention to the presence of certain independent attendees at the 

17 December 2020 meeting. For the reasons explained by Professor Richards [CB/401-

402] §15-18, their presence was not an adequate substitute for consulting or engaging with 

patients or other stakeholders such as local councillors. None of those listed were expected 

to inquire into and/or represent the views of patients or stakeholders in respect of the change 

of control of AT Medics Ltd at that meeting. That was not their role. None of them spoke 

at Part 1 of the meeting except Mr Bretman, who was a voting member and was not 

responsible for representing the views of patients or stakeholders on this issue at that 

meeting. Most of those identified in the DOGR were excluded from Part 2 of the meeting. 

 

Section 31(2A) Senior Courts Act 1981 
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73. The “highly likely” threshold is a high one. The courts should be cautious about straying 

“into the forbidden territory of assessing the merits. If there has been an error of law, for 

example … it will often be difficult or impossible for a court to conclude that it is “highly 

likely” that the outcome would not have been “substantially different”...”: R (Plan B Earth) 

v Secretary of State for Transport [2020] PTSR 1446 (CA), §273. Similarly, it will often 

be “wrong in principle” to hold the highly likely threshold was met, if there had been a 

failure to consult: R (Law Society) v Lord Chancellor [2019] 1 WLR 1649, §141 (Carr J 

and Leggatt LJ). If there is more than one failure, the failures should be considered 

cumulatively: R (KE) v Bristol CC [2018] EWHC 2103 (Admin), §139. 

 
74. The court is not prohibited from granting relief by s.31(2A) for the following reasons: 

a. The errors here included an error of law, and a failure to consult. Those errors were 

both substantial. The Defendant received no consultation responses. If it had 

consulted, it is clear the responses would have raised a range of concerns, which 

NCL would have been obliged to give conscientious consideration to.  It would be 

wrong in principle for the court to step into the ‘forbidden territory’ of identifying 

what D1 would have decided, if it had applied the correct test, and if it had taken 

into account all of the responses: Plan B at §273; and Law Society §141.  

b. Had D1 acted lawfully it would have (ground 1) applied the correct test, and been 

impartial; taken into account the consideration in ground 2; and (ground 3) 

conscientiously considered the potentially serious and wide-ranging points raised 

in consultation, such as the poor financial position of OHL, the unsuitability of 

Centene, and the fact that the entire Board of Directors of AT Medics Ltd would be 

replaced. If so, taking them cumulatively (KE), it cannot be said that it was highly 

likely that authorisation would have been given. The errors in this case are far more 

substantial than the trivial error in Gathercole §39 (see DOGR at §84).    

c. The Claimant would have been consulted/involved in the authorisation. That is, of 

itself, and outcome which is substantially different. 

 

75. Alternatively, it would be appropriate for the requirements in s.31(2A) to be disregarded 

because of the exceptional public interest. The Judge granting permission accepted that the 

issues raised by the claim are all of wider public importance: [CB/392] §17, and the 

claimant relies on his reasons. Further, the decision challenged was relevant to 57,000 of 

NCL’s patients. All 13 CCG’s made the decision in the same way, so the legal issues raised 

in this claim are relevant to decisions affecting some 375,000 of AT Medics’ patients. The 

primary relief sought by the Claimant is declaratory. That is important in part because the 
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issues raised in this claim are novel, the relevant CCGs were plainly unsure of the correct 

approach, and the issues are likely to be relevant to a considerable number of other cases 

in future, as this type of change in the NHS becomes more common. Mr Bretman appeared 

to agree with this: Professor Richards [CB/416-417] §70-72. It is important that the law is 

clear, and this weighs strongly in favour of a declaration. 

 

76. Mr Bretman’s statement does not demonstrate relief should be refused: First, the court’s 

decision about whether the outcome was highly likely to be substantially the same “should 

normally be based on material in existence at the time of the decision and not simply post-

decision speculation by an individual decision maker” (R (Logan) v Havering London 

Borough Council [2016] P.T.S.R. 603 at §55). Second, the Court, in granting permission, 

has already considered his statement and found it was not highly likely the outcome would 

have been the same (under s.31(3C)-(3D)) and there is no good reason the Court should 

come to the opposite conclusion (under s.31(2A)). Third, Mr Bretman’s statement is 

inconsistent with the underlying documents. For example, the test he claims the Committee 

applied (§35) is different from that in the documents [SB/536]. Fourth, he did not consider 

the correct s.31(2A) question. For example, he does not consider what the outcome would 

have been if there had been conscientious consideration of all of the various possible 

consultation responses. Fifth, he is a single member of a ten person Committee, and cannot 

speak for what the others would have decided. 

 

77. DGOR §90 and 93, say that, since the decision, there have been no adverse findings or 

service provision issues regarding OHL or related entities. That is not relevant to the 

s.31(2A) issue, which must focus on the information available at the time of the decision 

(“would not have been” in s.31(2A)). It is also incorrect: §41 above. As to DGOR §91, the 

Committee did not fully reconsider the decision, applying the correct legal approach, at the 

18 Feb 2021 meeting.    

 
78. As to DGOR §94, the question of whether an unlawful change in control could now be 

unravelled is not relevant to whether declarations should be granted. A quashing order 

would not cause prejudice, since it would not require termination of the contracts. Nor 

would it be futile: it would be a relevant factor to whether NCL exercises its discretion to 

terminate the contracts with notice and retender during the notice period, in light of the 

contractual terms at §2.4, and §54.3, 62.1-2. The Defendants and IPs have no-where said 

this would be impossible, only that there may be reasons not to do it (see DGOR §4(e)).   
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Delay?  

79. At §97 the DGOR argue that relief should be refused because: “The Claimant delayed in 

bringing this claim until five months after the Decision” and this “magnified the risks to 

good administration, insofar as it led to reliance, by the third parties, on the Decision”. That 

argument was rejected by the Judge granting permission so cannot be revived. It is in any 

event wrong for the reasons in the Claimant’s Reply at [CB/110-116] §36-58, and 3rd 

statement [CB/386-387] §10-13. As the Judge held, (1) she cannot be criticised for delay; 

(2) in no sense was she dragging her feet; and (3) she did not discover the proposal until 19 

February 2021, at which point the available information was scant, and she and others made 

sustained efforts to obtain further information from NCL which was necessary to decide 

whether a claim could be made.  

 

80. Further (4) the Claimant caused no prejudice. The change of control was entirely completed 

by 10 February 2021: [SB/461], but the Claimant did not learn about it until 9 days later. 

Any delay in her making the claim, did not ‘lead to reliance by third parties’ since the 

change in control had already happened when she heard about it. She therefore did not 

cause any adverse impact on good administration.  

 

Remedy 

81. For the above reasons, the Claimant submits that the Authorisation was unlawful, and 

invites the court to grant the relief in the N461 [CB/3]. 

 

ADAM STRAW QC 
Doughty Street Chambers 
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